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NOTICE OF ACCIDENT 
By Fred. S. Knight 

In Sun Indemnity Co. v. Dulaney, 89 Southwestern (2d) 307; 86 
Insurance Law Journal 1420, the Court of Appeals of Kentucky recently 
rendered the interesting opinion that the provision of an automobile liabil- 
ity policy requiring immediate notice of accident was not inconsistent with 
the bankruptcy clause and that upon the failure of either the assured or 
the injured party to give notice until after the expiration of a reasonable 
time in which to give it, the insurer was not liable under its policy. 

The automobile liability policy issued by the Sun Indemnity Co. to 
the Lexington-Hazard E xpress, Inc., contained a provision that upon the 
occurrence of an accident “‘the assured shall give immediate written 
notice thereof, with the fullest information obtainable at the time, to the 
company at its home office or to the agent who has countersigned this 
policy.” The policy also contained a provision that the insolvency or 
bank ruptcy of the assured should not release the company from any pay- 
ment for which it would otherwise be liable under the policy and if such 
insolvency should occur and an execution on a judgment recovered in a 
suit against the assured was returned unsatisfied, the judgment creditor 
should have a right of action to recover the amount of such judgment 
against the policy to the same extent that the assured would have had to 
recover against the company, had the assured paid the judgment, but ia 
no event should - company’s liability exceed the limits expressed in the 
policy. On July 1, 1930 plaintiff Paul Dulaney was injured while assist- 
ing the driver of the assured’s truck to unload a barrel from the truck. 
On September 11, 1930 plaintiff brought suit against the assured for 
the injuries so sustained. Summons was served on the president of the 
assured on September 13, 1930. The insurance company had no infor- 
mation of the accident, plaintiff's: injury and his claim for damages until 
later in September when the president of the assured delivered to one of 
its agents a copy of the summons. Plaintiff obtained judgment against 
the assured but execution was returned unsatisfied because of the bank- 

ptey of the assured. Suit was then brought against the insurance 
company to recover on the policy. 

In reversing the judgment of the trial court in favor of the plaintiff 
the Court of Appeals of Kentucky stated that the provision of the policy 
that the insolvency or bankruptcy of the assured should not release the 





company from any payments for which it would otherwise be liable 
under the policy and that if such insolvency or bankruptcy should occur 
and an execution on a judgment recovered in a suit against the assured 
was returned unsatisfied the judgment creditor should have a right of 
action to recover the amount of such judgment against the company to 
the same extent that the assured would have had to recover against the 
company had the assured paid the judgment, was not inconsistent with 
the right of the insurer to exact of the assured a compliance with the 
clause providing for immediate notice of accident. The court stated that 
from the inception of his injury the plaintiff immediately stood in the 
place of the insured as respects the policy and was entitled to equal rights 
thereunder with the insured and it was his privilege and right under the 
policy to give notice to the insurance company of his injury without reli- 
ance upon the assured to do so. The court held that since neither the 
plaintiff nor the assured gave any notice whatever until after the expira- 
tion of a reasonable time in which to give it, the insurer on that ground 
alone was entitled to a directed verdict. 


CANCELLATION 


Apparently care must be taken to follow the method provided in the 
policy for its cancellation otherwise there is danger of falling afoul of 
the South Carolina penal damage rule. This is well illustrated by the 
case of Smith v. Benefit Association of Railway Employees, 183 South 
eastern 318; 86 Insurance Law Journal 1343, in which recovery was 
allowed for alleged fraudulent obtaining and cancellation of a_ policy 
although the insured had suffered no injury entitling him to recover under 
the policy and it provided that it might be cancelled by the company 
upon thirty days notice. 

The health and accident policy issued by the defendant Benefit Asso- 
ciation of Railway Employees to plaintiff Dock A. Smith, contained a 
provision that the association might terminate the policy contract at the 
expiration of thirty days from 12 o’clock noon of the date of written 
notice delivered to the insured or mailed to his last known address. The 
insured brought suit to recover for the alleged fraudulent cancellation 
of the policy. In the complaint he alleged that an agent of the defendant 
association obtained the policy from him by representation that in order 
to correct certain errors contained therein it was necessary to issue a new 
policy and that the new policy contained identically the same benefits as 
were contained in the original policy. Plaintiff testified that upon exam- 
ining the new policy he found there were material differences in the terms 
of the two policies as to benefits and that he notified the association that 
its agent had misrepresented things to him and obtained his old policy 
from him and that he did not want the policy sent him. In reply defend- 
ant wrote the insured that it was impossible for the association to con- 
tinue furnishing protection under the old form of policy and it was there- 
fore marking the records of the association to show that plaintiff's account 
was cancelled as of September 30, this being in accordance with the thirty 
day cancellation clause. 

On appeal from the judgment for the plaintiff the Supreme Court 
of’ South Carolina pointed out that the insurer had a perfect legal course 


charted for cancellation of the policy and that if it chose to travel another 
route it must suffer the consequences. 





Armstrong v. Kansas City Life Ins. Co. 


ARMSTRONG v. KANSAS CITY LIFE INS. CO. No. 1208. 
District Court, N. D. Texas, Abilene Division. Nov. 13, 1935. 


12 Federal Supplement 817. 
1. INSURANCE. 


Extension of face value of life policy as term insurance for period of time 
purchased by reserves to credit of policy upon default in payment of premiums held 
not to include provision for waiver of premiums by insurer upon notice of total and 
permanent disability of insured prior to time insured reached age of 60 years so as 
to keep policy in force upon disability of insured which occurred subsequent to 
default in premiums, although before expiration of term insurance. 

(For other cases, see Insurance, Dec. Dig. § 367[2].) 

2. INSURANCE. 
Receipt by insurer of proof of insured’s disability under life policy held con- 


dition precedent to waiver of premiums provided for only on receipt of proof of 
disability while policy was in force. 


2 


(For other cases, see Insurance, Dec. Dig. § 362.) 
3. INSURANCE. 

Insurer’s possession of life policy could not excuse failure of insured to furnish 
proof of disability as required under provision for waiver of premiums upon receipt 
of notice of insured’s disability. 

(For other cases, see Insurance, Dec. Dig. § 362.) 

At Law. Action by Mrs. Lila Armstrong against the Kansas City Life Insur- 
ance Company. 

Judgment for defendant. 

Johnson, Moore & Stockdale, of Fort Worth, Tex., for plaintiff. 

McBride, Hamilton, Lipscomb & Wood, of Dallas, Tex., for defendant. 

Wirson, District Judge. 


This is a suit by Lila Armstrong, a widow, on a life insurance policy issued by 
the defendant to her husband, Carl Q. Armstrong, on the 23d day of March, 19235. 
The amount sued for is $3,000, the face of the policy, with 6 per cent. interest from 
the 18th day of September, 1934, 12 per cent. as statutory damages, and a reasonable 
attorney's fee alleged to be $1,000. The annual premium on the policy was $57.78. 

\ general history of the matter is: From the time the policy was issued up to 
March 23, 1931, there were many defaults in the payment of the premiums, and as 
many reinstatements on applications, and showings of an insurable state of health, 
etc. The premium due March 23, 1931, was not paid, nor within the grace period, 
~ the company, as a mere matter of indulgence, continued the policy in effect, 

hile it negotiated with the insured with respect to —— and some weeks there- 
after accepted a note dated back to March 23, 1931, for the full amount of the pre- 
mium, payable November 15, 1931. 

The insured made default in the payment of the note also. The note, among 
other provisions, had the following: “But if this note is not paid by me when due, 
according to its terms, then this note shall immediately and automatically cease to 
be an obligation or claim against me.” And further provided that the insured’s 

ghts, and the rights of his beneficiary, or any one claiming under the policy, and 
the rights and liabilities of the company thereunder, would be the same, if not paid, 
as if said note had not been given. At this juncture, the company, as it had a right 
to do under the policy and said provisions of the note, declared the policy canceled 
as of date, the 23d day of March, 1931, the due date of the premium. That was done 
under the second paragraph in the policy, under the heading, “General Provisions 
and Privileges,” as follows: “Upon failure to pay a premium on or before the date 
when due, this Policy will become null and void without any action or notice by the 
Company, and all rights shall be forfeited to the Company, except as hereinafter 
provided.” 

One of such exceptions, so provided for in this paragraph, was as to extended, 

pane son: ating term insurance, for such periods as the reserves to the credit of 

e policy might purchase. The policy had a cash surrender or loan value after the 
payment of three full premiums or more, and there was a table on the face of the 
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policy giving the periods of any such extended insurance for any year from the 
third to the twentieth. 

Under the heading “Table of Loan and Surrender Values” was the following: 
“This table will apply if this policy be free from indebtedness, but any existing 
indebtedness may be paid in cash and the table will then apply; or if not so paid, 
the loan and cash values will be reduced by the indebtedness and the amount of 
paid-up or the term of extended insurance will be such as the reduced cash value 
will purchase. If default occurs after a fractional part of the current year’s pre- 
mium has been paid, the values will be proportionately adjusted.” 

Under the general heading ‘“‘Non-Forfeiture and Loan Features” is the fol- 
lowing: 

“After payment of premium for three or more full years the following options 
shall become effective: 

Extended Insurance—Automatic. If any premium on this policy shall not 
be paid when due, without action upon the part of the insured the Company will 
extend and continue in force, from such due date, the full amount of this policy 
as non-participating term insurance for the term of years and months as provided in 
the accompanying table.” 

It is not necessary to quote the other options, being immaterial, since they pro- 
vide, only upon request of the insured however, one for paid-up insurance in such 
amount as the cash surrender value will purchase, and the other for the payment 
of such surrender value in cash. The record shows no request was made by the 
insured. 

On March 23, 1931, at time default in payment of premium occurred, such cash 
surrender value of the policy was $175.23. There was, however, a loan against the 
policy of $132.43; this left only $42.80 to buy such extended insurance, which, 
according to the table, would carry the amount of the policy as term, nonparticipating 
insurance, for a period of 1 year and 213 days, or to October 22, 1932. The company 
during this period notified the insured several times that the amount of the policy 
was being carried as such extended insurance, and that same would expire on the 
22d day of October, 1932. 

Under the heading “Protection in Event of Total Disability” is the following: 
“Section A. After one full annual premium has been paid and before default in 
the payment of any subsequent premium, if the insured shall furnish satisfactory 
proof of total permanent disability caused by bodily injuries or disease and will be 
continuously and wholly prevented thereby, for life, from pursuing any and all 
gainful occupations, and if such proof of disability is received by the Company 
prior to the insured having attained the age of.sixty years, the Company by an 
indorsement in writing upon this policy, will agree to pay for the insured the pre- 
miums, if any, which shall thereafter become payable during the continuance of 
such total disability.” 

During the running of such period of 1 year and 213 days, no premiums were 
paid, nor applications for reinstatement presented, nor were proofs of any such 
permanent and total disability furnished by the insured. Nor were any premiums 
paid, nor any such proofs of permanent and total disability furnished subsequent to 
the expiration of said period of term insurance, and up to the date of the death of 
the insured, the 18th day of September, 1934. 

The plaintiff filed this suit on the 3d day of October, 1935. The basis of her 
suit is set forth in paragraph 2 of the petition. . After quoting above section A, 
under heading “Protection in Event of Total Disability’ she pleads: “Plaintiff 
alleges that at a time when said policy was in full force and effect, and before said 
Carl Q. Armstrong had reached the age of sixty years, the said Carl Q. Armstrong 
became totally and permanently disabled from bodily disease, to-wit, from tuber- 
culosis; that the said Carl Q. Armstrong contracted and developed said tuberculosis 
on or about the 15th day of July, 1931, and on or before July 15, 1932, the said 
Carl Q. Armstrong had become totally and permanently disabled as a result of said 
tuberculosis, and thereafter, on the 18th day of September, 1934 the said Carl Q. 
\rmstrong died without in any manner recovering from the effects of said disease. 

In the third paragraph, plaintiff undertakes to excuse the failure of furnishing 
satisfactory proof of such total and permanent disability on the ground that the 
policy was at all times in the possession of the company, and for that reason she 
did not know of said section A of the policy, and alleges that she offered to furnish 
such proofs within a cae time thereafter. The plaintiff relies for recovery 
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on said quoted section A of the policy, and the defendant likewise relies on said 
section to defeat any recovery. It is my view that that section, in the light of the 
Bergholm Case, 284 U. S. 489, 52 S. Ct. 230, 231, 76 L. Ed. 416, completely bars any 
recovery by the plaintiff. a 

[1] There is no controversy as to the facts affecting the construction to be given 
to this section of the policy, and the construction and law question here is directly 
dealt with by the Supreme Court in the Bergholm Case. The provisions construed 
are identical in substance. It will be noted from plaintiff’s pleadings she does not 
allege that the total and permanent disability of Carl Q. Armstrong occurred prior 
to the default in the payment of the premium, due March 23, 1931. She does not 
even allege that he had tuberculosis prior to that date, that being the disease that 
caused his disability; on the other hand, that he did not have it until about the 
15th day of July, 1931. Still more fatal, the total and permanent disability of her 
husband is not alleged to have occurred until on or before July 15, 1932. In addi- 
tion to this, the evidence, weighed in a most favorable light for plaintiff, does not 
show any such disability of the insured did occur prior to July 15, 1932. Any dis- 
ability occurring after lapse of the policy and prior to the expiration of the term 
insurance, on the 22d day of October, 1932, does not entitle plaintiff to recover. 
\s of date, the 23d day of March, 1931, first for a failure to pay the premium, and 
second the note, the policy, as a life insurance policy, became void. It was merely 
the face amount of the policy that was extended as term insurance. The disability 
provision of the policy was not an accompanying provision of the extended term 
insurance. There was no sick and accident provision requiring the company to pay 
for total and permanent disability. It was not, in a strict sense, insurance against 


disability in any degree. The company agreed to pay nothing for disability except, 
conditionally, the premiums. Disability only had the effect, first, to relieve the 
insured from paying the premiums, upon satisfactory proof of same first being 
shown, and, second, to place that responsibility of paying them on the company. 
The reason the occurrence of total disability of the insured during the period of 
extended term insurance, the 1 year and 213 days, could not be availed of at all by 


plaintiff, is that no premiums came due in that period and none were éver to come 
due. The matter of premiums was entirely at an end. This extended insurance 
was completely paid for by the balance of the cash value of the policy, after deduct- 
ing the indebtedness. As heretofore indicated, the plaintiff neither alleges, nor 
proves, nor undertakes to prove, total and permanent disability, occurring even prior 
to the due date of the premium extension note, which was November 15, 1931. For 
the insured or the beneficiary to have invoked the total and permanent disability 
provision, such satisfactory proofs of disability had to be submitted prior to the 
23d day of March, 1931, the due date of the premium, or at least prior to the due 
date of the premium note. If the plaintiff had established total and permanent dis- 
ability occurring prior to the due date of said premium note, quite a different and 
much more interesting question would have been presented. It could, at least, be 
plausibly argued that the original premium due date had been postponed to the due 
date of the note. Really, under the undisputed facts in this case, the defendant 
does not need the Bergholm Case to defeat plaintiff’s suit. Counsel for plaintiff 
seem to have the idea under said section A that such satisfactory proofs of total and 
permanent disability would be in time if presented before the insured would have 
attained the age of sixty years. Of course, that theory cannot be accepted. It must 
not be overlooked that such satisfactory proofs must be presented before default in 
the payment of a premium also. Through that provision, this feature of total and 
permanent disability, for a very evident reason, passed out of the policy, for all 
purposes, when insured attained the age of sixty and means, regardless of the 
occurrence of such disability prior to that age, it could not be availed of by sub- 
mitting the requisite proof of it subsequent to reaching that age. 

2, 3] But in any event, the plaintiff cannot recover under the holding of the 
Bergholm Case. In that case, in the policy construed, the provision with respect 
to furnishing such proof of disability was as follows: “Upon receipt by the Com- 
pany of satisfactory proof that the Insured is totally and permanently disabled as 
hereinafter defined the Company will 1. Pay for the Insured all premiums becoming 
due hereon after the receipt of such proof and during the continuance of the total 
and permanent disability of the Insured.” Construing that, Justice Sutherland said: 
“Here the obligation of the company does not rest upon the existence of the dis- 
ability; but it is the receipt by the company of proof of the disability which is 
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definitely made a condition precedent to an assumption by it of payment of the 
premiums becoming due after the receipt of such proof.” 

The corresponding provision in the policy we have here is: “After one full 
annual premium has been paid and before default in the payment of any subsequent 
premium, if the insured shall furnish satisfactory proof of total permanent disability 
* * * and if such proof of disability is received by the Company prior to the 
insured having attained the age of sixty years, the Company by an indorsement in 
writing upon this policy, will agree to pay for the insured the premiums, if any, 
which shall thereafter become payable during the continuance of such total disability.’ 

It needs no elaboration to demonstrate that the two provisions, with respect 
to the furnishing of proof of disability, are, in their essence, identical. Here it 
was, likewise, on furnishing the satisfactory proof of such disability that the 
company would indorse on the back of the policy its agreement to pay the 
premiums, etc. Obviously it must be held, in this case, the furnishing of such 
proof was a condition precedent to any right of the insured or the beneficiary 
to impose the obligation of paying premiums on the company. Even the rule 
adopted in the Marshall Case (C. C. A.) 29 F.(2d) 977, would not save the 
plaintiff here, unless it should be held that furnishing such proof any time before 
the insured would have attained the age of sixty years would be sufficient. The 
proof in.this case was never furnished, and under any theory the plaintiff did not 
even offer to furnish such proof within what would be considered a reasonable 
time. The excuse that the policy was in possession of the company, if it excused 
the plaintiff, certainly could not excuse the insured’s failure to furnish the proofs, 
and he lived over three years after the policy lapsed. 

This view I have taken, on the law question presented, makes it unnecessary 
to discuss the challenged sufficiency of the evidence to show that total and per- 
manent disability occurred prior to the expiration of the term insurance. For 
the reasons stated, the matter having been submitted to the court, judgment will 
be for the defendant. 

HARRIS et al. v. TRAVELERS’ INS. CO. No. 7698. 
Circuit Court of Appeals, Fifth Circuit. Dec. 5, 1935. 
80 Federal Reporter (2d) 127. 
1. INSURANCE. 


Insurance contract may arise without delivery of policy or prepayment of 
premium if parties so intend. : 

(For other cases, see Insurance, Dec. Dig. §§ 136[1], 137[1].) 

3. INSURANCE. 

Loan of policy for inspection, even when no written evidence of transaction 
exists, does not make prospective insured liable for premium nor company liable 
as insurer. 

(For other cases, see Insurance, Dec. Dig. § 130[1].) 

4. INSURANCE. 

Insurer held not liable on life policy which was loaned to prospective insured 
for inspection and which was not to take effect until premium was paid and on 
which no premium was paid, as against contention that incontestable clause barred 
contest where such clause excepted contest for nonpayment of premiums. 

(For other cases, see Insurance, Dec. Dig. § 400.) 

5. INSURANCE. 

In action on life policy which had been loaned to applicant for inspection, 
inspection receipt and oral evidence about premium never having been paid or 
waived or policy accepted held not inadmissible because of statutory provisions 
that application and policy shall constitute entire contract between parties, since 
statute does not control effort to show that no contract ever came into being (Rev. 
St. Tex. 1925, art. 4732 (3). 

(For other cases, see Insurance, Dec. Dig. § 651[2].) 

6. INSURANCE. 

Incontestable clause in life policy is not effective when policy is clearly shown 
never to have been accepted by insured in his lifetime as a contract. 

(For other cases, see Insurance, Dec. Dig. § 400.) 

Appeal from_the District Court of the United States for the Southern Dis- 
trict of Texas; Thomas M. Kennerly, Judge. 
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Suit by Isadore Harris and others against the Travelers’ Insurance Company. 
From a judgment for defendant, plaintiffs appeal. 

Affirmed. 

}. S. Bracewell, of Houston, Tex., for appellants. 

Albert P. Jones, of Houston, Tex., for appellee. 

Before Foster and Sibley, Circuit Judges, and Dawkins, District Judge. 

Sistey, Circuit Judge. 

The suit is upon a policy of life insurance issued by Travelers’ Insurance 
Company payable to the executors, administrators, or assigns of the insured, 
David Harris. Each side moved for an instructed verdict and the court instructed 
it for the insurer and the plaintiffs appeal. The case turns mainly upon the effect 
of two writings, one an “inspection receipt” held by the insurance company and 
signed by Harris which reads: “March 11, 1931. Received of Theo Browning, 
agent of The Travelers’ Insurance Co., Hartford, Conn., Policy No. 1624162 upon 
my life for inspection only. This policy shall not take effect or be in any way 
binding upon the Company until the premium therefor is actually paid while I 
am in good health in so far as I have knowledge or information and this receipt 
is exchanged for the premium receipt signed and countersigned as provided in 
the policy.” The other is a clause in the policy as follows: “Incontestability—This 
contract shall be incontestable after it shall have been in force for a period of 
one year from its date of issue except for non-payment of premiums and except 
for violation of the conditions of the contract relating to military or naval service 
in time of war if such service shall be restricted by indorsement hereon at date 
of issue.” It was proven without dispute that Harris was shot and died April 
21, 1931. hei February 25, 1931, he made written application for the insurance 
policy to be dated February 20, 1931, with an oral understanding that he might 
inspect the policy if issued and decide whether to take it. The policy. was issued 
on March 4, 1931, but stated that its effective date was February 20, 1931. The 
local agent Browning handed it on March 11th to Harris under the inspection 
receipt above quoted, neither collecting any premium nor extending any credit 
for it, and himself retaining the premium receipt which had been sent out with 
the policy. Harris was told that he had sixty days in which to decide whether 
he would accept the policy. On and several times prior to April 17th Browning 
asked Harris what he was going to do, and Harris each time said he had reached 
no decision. Harris told another witness that he was trying to return the policy 
to Travelers’ Insurance Company without making Mr. Browning feel unkindly 
toward him. After the death of Harris, the policy was found among his papers. 
He customarily paid his debts by check and preserved his canceled checks, and 
none was found showing any payment for this insurance. Browning never collected 
the premium nor did Harris ever agree with him to pay it. Claim was made 
under the policy and rejected by the company on the ground that the insurance 
had never been of force. Suit was filed, apparently in 1934, and on October 8, 
1934, the company filed its defense that the policy had been taken for inspection 
only, that no premium was ever paid or credit extended for it, and the policy 
never took effect. 

[1-4] A contract of insurance may arise without the delivery of the policy 
or prepayment of the premium if the parties so intend. The application of Harris, 
however, stipulated: “The contract issued hereupon shall not take effect unless 
the first premium shall be actually paid while I am in good health in so far as I 
have knowledge or information. * * * That no agent can make, alter or discharge 
any contract issued on this application or extend the time for payment of premiums 
on such contract. * * * ” No contract, therefore, was closed by the issuing of 
the policy. The application also stated: “T have paid to ——— the sum of --- 
Dollars and hold his receipt bearing the number imprinted hereon.” This does not 
prove, as is contended, that a premium was paid, but the unfilled blanks rather 
show that nothing was paid. The blanks at least are an ambiguity, Crisp County 
v. Groves & Sons (C. C. A.) 73 F.(2d) 327, 96 A. L. R. 391, and the parol evidence 
is clear that no payment was ever made or agreed to be made, and that the 
agent Browning at all times held the premium receipt. That the loan of the 
policy for inspection, even when no written evidence of the transaction exists, 
does not make the prospective insured liable for the premium nor the company 
liable as insurer, we held in Bostick v. New York Life Ins. Co., 284 F. 256, and 
again in American Ins. Union v. Lowry, 62 F.(2d) 209. See, also, Hartford Fire 
Ins. Co. v. Wilson, 187 U. S. 467, 23 S. Ct. 189, 47 L. Ed. 261, and Burke v. 
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Dulaney, 153 U. S. 228, 14 S. Ct. 816, 38 L. Ed. 698. Here the loan is evidenced 
by a written instrument which is itself the existent contract and dominates this 
phase of the negotiation. Nothing happened to alter its effect or to estop either 
party from claiming its protection. Under it the company could claim no premiunr 
from Harris and Harris could claim no insurance. No contract of insurance 
had been made, nor any consideration for one been afforded at the date of his 
death. Though no right to recover on the policy existed then, one is now asserted 
to exist by the operation of the incontestability clause. It is said that by allowing 
the policy to remain uncanceled in the hands of these plaintiffs for a period 
beyond two years from its date the company is barred from denying that it was 
ever a contract. This result would be most astonishing, considering that neither 
Harris nor his representatives have ever paid or owed anything for the insurance 
or have ever been in any respect misled about it, and Harris over his own signa- 
ture has disclaimed any acceptance of the contract. This is not a contest whereby 
for original fraud or breach of condition a policy which has been supposed of 
force is sought to be canceled. It is a case where the insured has never supposed 
or claimed that he was insured. There was nothing to cancel. If the policy never 
was accepted, none of its provisions, including that for incontestability, ever became 
of force. 

Yet further, the case is not within the terms of the clause relied on, for it 
says: “This contract shall be incontestable after it shall have been in force for 
a period of one year from its date of issue except for.nonpayment of premiums. 
sl dello The language differs from that of the clause applied in Mutual Life 
Ins, Co; v. Hurni Packing Co., 263 U.S. 16/7, 44'S. Ct. 90, 66 1,.. Ed. 235. 3! 
A. L. R. 102, but assuming as was there held that the time limit runs from the 
date of the policy and continues to run after the death of the insured, and giving 
no special significance to the words “contract * * * in force,” nevertheless a con- 
test for nonpayment of premium is not barred. The evidence demands—it cer- 
tainly authorized—the finding of fact that no premium was ever paid either in 
money or by an extension of credit. Both the application and the policy contain 
the usual provisions requiring prepayment of premiums, allowing a grace period 
on all premiums except the first, and giving extended insurance after the second 
year, but otherwise annulling the insurance for nonpayment. The application very 
clearly states that the policy is not to take effect until the first premium is paid, 
and the policy recites that such payment is to be made on its delivery. The defens 
that payment was never made nor waived nor extended is not barred by the 
incontestability clause, because excepted from it. 

[5] We find no merit in the contention that the inspection receipt and_ the 
oral evidence about the premium never having been paid or waived or the policy 
accepted were inadmissible because of the provisions of the policy and of article 
4732 (3), Revised Statutes of Texas 1925, to the effect that the application and 
policy shall constitute the entire contract between the parties. These provisions 
control in construing and applying a valid contract, but they do not control the 
effort to show that no contract ever came into being. American National Ins. 
Co. v. Smith (Tex. Civ. App.) 13 S.W.(2d) 720; Wright v. Federal Life Ins. 
Co. (Tex. Com. App.) 248 S. W. 325; Logan v. Texas Mutual Life Ins. Ass'n, 
121 Tex. 603, 51 S.W.(2d) 288, on rehearing 121 Tex. 614, 53 S.W.(2d) 299 

[6] While we have found no case in point on the effect of the incontestable 
clause upon a defense of no contract under an inspection receipt, the case last 
cited held that a defense that no contract ever existed because the policy was 
based on a forged application was not so defeated. So in Ludwinska v. Jolin 
Hancock Mutual Life Ins. Co., 317 Pa. 577, 178 A. 28, 30, where a similar imposture 
was practiced a defense was allowed against the incontestable clause, the court 
saying: “Without this [someone capable of contracting] neither the incontestable 
clause contained jn the policy nor the policy itself have any life. The clause can 
rise no higher than the policy; the incontestable clause cannot of itself create the 
contract.” The expressions of these courts, while not the whole basis of the 
decisions, tend to uphold our view that there is no effective incontestable clause 
when the policy is clearly shown never to have been accepted by the insured in 
his lifetime as a contract. No error appearing, the judgment is affirmed. 
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NEW YORK LIFE INS. CO. v. YERYS et al. No. 3925. 
Circuit Court of Appeals, Fourth Circuit. Nov. 12, 1935. 
80 Federal Reporter (2d) 264. 
1. INSURANCE. 


Disability clause held not contestable on ground of false and fraudulent 
representations in application, where policy had become incontestable because 
being in force more than two years. 

(For other cases, see Insurance, Dec. Dig. § 400.) 

Appeal from the District Court of the United States for the Western District 
of North Carolina, at Asheville. 

Suit by the New York Life Insurance Company against Max Yerys and 
another. From an order dismissing the bill of complaint, complainant appeals. 

Affirmed. 

Thomas L. Johnson, of Asheville, N. C. (T. A. Uzzell, Jr., and Johnson, 
Rollins & Uzzell, all of Asheville, N. C., and Louis H. Cooke, of New York City, 
on the brief), for appellant. 

J. M. Horner, Jr., of Asheville, N. C. {J. A. Patla and Johnston & Horner, 
all of Asheville, N. C., on the brief), for appellees. 

Before Parker, Northcott, and Soper, Circuit Judges. 

PARKER, Circuit Judge. 

{1] This is a suit to cancel the disability feature of a life and disability 
insurance policy on account of false and fraudulent representations contained 
in the application. The judge below held that, as the policy had been in force 
for more than two years, it had become incontestable on this ground, under the 
terms of the incontestability clausé which it contanied. We think that this 
was correct. The incontestability clause is not materially different from that 
contained in the policy under consideration by this court in Ness v. Mutual Life 
Tisurance Company, 70 F.(2d) 59; and we need add nothing to what was said 
in the opinion in that case, except to point out that in two recent cases we have 
applied its principles to the identical incontestability clause here before us. 
New York Life Ins. Co. v. Seaborn Leroy Truesdale et al. (C. C. A. 4th) 79 F.(2d) 
481, decided October 8, 1935; Seaborn Leroy Truesdale et al. v. New York Life 
Ins. Co. (C. C. A. 4th) 79 F.(2d) 486, decided Oct. 21, 1935. The Circuit Court of 
Appeals of the Ninth Circuit in New York Life Ins. Co. v. Kaufman (C. C. A. 
9th) 78 F.(2d) 398, certiorari denied 56 S. Ct. 149, 80 L. Ed. —, in an able opinion 
by Judge Denman has reached the same conclusion. See, also Mutual Life Ins. 
Co. v. Markowitz (C. C. A. 9th) 78 F.(2d) 396; Thompson v. New York Life Ins. 
Co. (D. C.) 9 F. Supp. 248; Kiriakides v. Equitable Life Assurance Society, 174 
S. C. 140, 177 S. E. 40. . 

It is argued that the clause is differently interpreted by the courts of New 
York and that, as the contract is a New York contract, we are bound by the 
decisions of that state in interpreting it; but, without going into any analysis of 
the New York decisions, it is clear that the question involved is one of general 
law as to which the federal courts are not bound by state decisions. Swift v. 
Tyson, 16 Pet. 1, 18, 10 L. Ed. 865; Washburn & Moen Mfg. Co. v. Reliance 
Marine Ins. Co., 179 U. S. 7, 21 S. Ct. 1, 45 L. Ed. 49; Fountain & Herrington v. 
Mutual Life Ins. Co. (C. C. A. 4th) 55 F.(2d) 120, 124. See, also 27 R. C. L. 
52; Hawkeye Commercial Men’s Ass’n vy. Christy (C. C. A. 8th) 294 F. 208, 211, 
40 A. L. R. 46; Baltimore & O. R. Co. v. Baugh, 149 U. S. 368, 13 S. Ct. 914; 37 

Ed. 772; Salem Trust Co. v. Manufacturers’ Finance Co., 264 U. S. 182, 191, 
4S. Ct. 266, 68 L. Ed. 628, 31 A. L. R. 867; Colorado Yule Marble Co. v. Collins 

_C. A. 8th) 230 F. 78, 80; Hewlett v. Schadel (C. C. A. 4th) 68 F. (2d) 502, 91 
A. L. R. 743; Citizens National Bank of Orange v. Waugh (C. C. A. 4th) 78 

cy 325. Cf. Mutual Life Ins. Co. v. Johnson, 293 U. S. 335, 55 S. Ct. 154, 79 

.. Ed. 398. 


The order dismissing the bill of complaint will be affirmed. 
Affirmed. 
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HORWITZ et ux. v. NEW YORK LIFE INS. CO. No. 7698. 
Circuit Court of Appeals, Ninth Circuit. Nov. 12, 1935. 
Rehearing Denied Dec. 16, 1935. 
80 Federal Reporter (2d) 295. 
INSURANCE. 

Amendment to life policy adding disability benefits and barring contest after 
certain period except as to specific conditions enumerated in paragraph preceding 
amendment /ield incontestable after expiration of designated period for fraud in 
application; fraud not being included in such specific enumeration. 

(For other cases, see Insurance, Dec. Dig. § 400.) 

2. INSURANCE. 

Since Pennsylvania statute requiring incontestable clause involved only life or 
endowment insurance, rule requiring construction of ambiguous provisions in 
insured’s favor held applicable to amendment to life policy adding disability benefits, 
as against contention that incontestable clause therein, which was ambiguous, was 
required by Pennsylvania law (40 P. S. Pa. § 510). 

(For other cases, see Insurance, Dec. Dig. § 400.) 

INSURANCE. 

Ambiguity, if any, in amendment to life policy adding disability benefits and 
providing that such agreement should be subject to terms of policy and should be 
incontestable after two years from “its” date of issue must be resolved in insured’s 
favor by holding that two-year period ran from date of issue of policy, not from 
signing of amendment. 

(For other cases, see Insurance, Dec. Dig. § 400.) 

4. INSURANCE. 

Suit to cancel, because of fraudulent application, amendment to life policy 
adding disability benefits and forbidding contest after two years from date of issue 
of policy held barred, whether words “date of issue” meant date when policy was 
written or when it was delivered. 

(For other cases, see Insurance, Dec. Dig. § 400.) 

5. INSURANCE. 

Ambiguity in life policy following language of Pennsylvania statute requiring, 
in substance, provision forbidding contest after two years from date of “issue 
should be resolved in insured’s favor, as against contention that statute and not 
insurer's draftsman caused ambiguity, which could have been avoided by specifying 
circumstance fixing date of ae such as anniversary date or date of application, 
signing, or delivery (40 P. S. Pa. § 510). 

(For other cases, see ee Dec. Dig. § 400.) 

6. INSURANCE. 

Where application made date policy “as of” September 29, and provided that 
insurance should take effect subject to life policy which, by terms thereof, took 
effect as of September 29 and which contained testimonium clause stating that con- 
tract was signed January 7, testimonium date must be deemed “as of,” that is, as if 
it were, September 29, which was also anniversary date, in resolving ambiguity in 
clause forbidding contest after two years from date of “issue” of policy. 

(For other cases, see Insurance, Dec. Dig. § 400.) 

INSURANCE. 

Where application made date policy as of certain date, which was also both 
testimonium and anniversary date, such date, rather than date of ere of life 
policy, held date of “issue” within two-year incontestable clause (40 P. S. Pa. § 
510). 

(For other cases, see Insurance, Dec. Dig. § 400.) 

INSURANCE. 


Where life policy forbade contest after two years except as to provisions and 
conditions relating to disability benefits, and such provisions and conditions appeared 
in smaller type within heavy margins which also included provision barring benefits 
if disability arose from known injury or disease not disclosed in application, suit to 
cancel disability insurance because of fraudulent statements in application held 





Life] Horwitz et ux. v. New York Life Ins. Co. 1183 


barred after such two-year period; fraud in application not being within exceptions 
in incontestable clause. 

(For other cases, see Insurance, Dec. Dig. § 400.) 

10. INSURANCE. 

In suit to cancel life and disability insurance because of fraudulent application, 
where insured counterclaimed for disability benefits, parties held entitled to finding 
on issue whether insured knew nature of disabling disease prior to applications, 
and absence of finding necessitated reversal. 

(For other cases, see Insurance, Dec. Dig. § 670.) 

14. INSURANCE. 

In suit to cancel life and disability insurance because of fraudulent applica- 
tion, insured had burden of negativing knowledge of nature of disabling disease 
prior to applications, since insured was counterclaiming for disability benefits, and 
since relevant facts were peculiarly within his knowledge. 

(For other cases, see Insurance, Dec. Dig. § 646[3].) 

15. INSURANCE. 

Evidence that insured, both before and after applications for disability insur- 
ance, engaged in hard labor involving use of heavy sledge, and that first diagnosis of 
serious illness was made several months after applications and was for hardening 
of arteries rather than sclerosis of nervous system which caused disability, held 
to show that insured did not know nature of disabling disease prior to applications. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 

16. INSURANCE. 

Insured, being entitled to recover disability benefits and premiums paid after 
disability, held entitled to 6 per cent. interest from date when each disability pay- 
ment fell due and each premium was paid. 

(For other cases, see Insurance, Dec. Dig. § 598.) 

\ppeal from the District Court of the United States for the District of Oregon; 
James Alger Fee, Judge. 

Suit by the New York Life Insurance Company against Charles Horwitz and 
wife, with a counterclaim by defendants. Decree for plaintiff, and defendants 
appeal. 

Reversed, with instruction. 

Marvin K. Holland and J. Kenneth Kaseberg, both of Portland, Or., for appel- 
lants. 

Huntington, Wilson & Davis, of Portland, Or., for appellee. 

Before Wilbur, Denman, and Haney, Circuit Judges. 

DENMAN, Circuit Judge. 

This is an appeal from a decree which for fraudulent statements in the appli- 
cation canceled and required the surrender of (a) an agreement insuring against 
permanent total disability amending appellee’s life insurance policy No. 11-112-224, 
hereinafter called the amended policy, and (b) an insurance on appellant’s life and 
also (c) against such disability, contained in a policy No. 11-330-499, hereinafter 
called the combined policy. The decree further ordered (d) the return of pre- 
miums of the amended policy and (e) of the combined policy. It further decided 
that the insured take nothing by his counterclaim for unpaid monthly benefits for 
a claimed total disability under (f) the amended policy and (g) the combined policy. 

The provisions of the several insurances differ from each other and the appeal 
requires the disposition of the seven issues decided, which we consider in the above 
order. 

[1] (a) Disability insurance of the amended policy is incontestable for fraud in 
application. The question involved is whether the two-year period of the incontest- 
able clause in the amendment had expired prior to the filing of the bill, and, if so, 
whether the indemnity insurance of the amendment is contestable for fraud after 
the expiration of the two years. The incontestable clause of the indemnity amend- 
ment to the life policy reads as follows: 

“This Agreement shall be subject to the general terms and conditions of said 
Policy and shall be incontestable after two years from its date of issue except for 


non-payment of premium and except as to the above conditions under which said 
disability benefits shall not be effective. 
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“In Witness Whereof the New York Life Insurance Company has caused this 
Agreement to be signed this 6th day of February, 1931.” 

The first question is whether a contest for fraud in the application survives the 
two-year period along with the contests “as to the above conditions.” Above this 
paragraph the amendment contains a dozen specific contestable conditions to the 
right to receive disability benefits, but in this specific enumeration fraud in the appli- 
cation is not mentioned. Such specific express provisions exclude construing into 
the incontestable clause a contest on the ground of fraud in the application, com- 
menced after two years have elapsed. Mutual Life Insurance Company of N. Y. 
v. Markowitz (C. C. A. 9th) 78 F.(2d) 396; Ness v. Mutual Life Insurance Co. 
(C. C. A.) 70 F.(2d) 59, 61. We hold that after the two years the period of con- 
test for fraud in the application expired. 

[2-4] The remaining question regarding the cancellation of the disability amend- 
ment is whether the bill for its cancellation was filed. before the two years from the 
policy's “date of issue.” In construing the clause, appellee suggests that it was 
required by the Pennsylvania law to place the clause in the insurance agreement. 
It claims that since it is there by compulsion and not at the option of the company’s 
draftsman, the rule of interpretation of ambiguous policy provisions in favor of 
the insured does not apply. An examination of the statute, however, shows that 
the Pennsylvania requirement concerning the insertion of certain provisions as to 
incontestability is confined to “life or endowment insurance,” and does not include 
ifsurance against disability. Purdon’s Pa. Stats. Ann. title 40, § 510. The usual 
rule requiring the construction of ambiguous provisions in favor of the insured 
applies to the indemnity insurance. 

The amendment to the polcy described the incontestability period as follows: 
“This Agreement shall be subject to the general terms and conditions of said Policy 
and shall be incontestable after two years from its date of issue,” etc. If there is 
any ambiguity as to whether or not the words “tts date of issue” refer to the pre- 
vious word “Agreement” or to the words “said Policy,” the ambiguity must be 
resolved in favor of the latter construction, for, so construed, the contestable period 
expired at the date most favorable to the insured. We therefore hold that the “two 
years from its date of issue” are from the date of issue of the policy and not from 
the date of the signing of the amendment. 

The policy provides that “The Contract. The Policy and the application there- 
for, copy of which is attached hereto, constitute the entire contract.’ The applica 
tion portion of the entire contract contains a mutual agreement as to the date o 
the policy. That agreement reads as follows: 

“Application to the New York Life Insurance Company. I, Charles Horwitz 

* * Apply to the New York Life Insurance Company for insurance as follows: 

* * 3. Plan of Insurance. * * * Date Policy as of date policy is written. 

* 

“It is mutually agreed as follows: 1. That the insurance hereby applied for shall 
not take effect unless and until the policy is delivered to and received by the appli- 
cant and the first premium thereon paid in full during his lifetime, * * * then 
said insurance shall take effect and be in force under and subject to the provisions 
of the policy applied for from and after the time this application is made, whether 
the policy be delivered to and received by the applicant or not.” 

The significant portion of the agreement in the application is as to the policy's 
date. The agreement is “Date policy as of date policy is written.” 

The pertinent portions of the policy concerning the date it was “written” are 
as follows: 

“This Policy takes effect as of the Twenty-seventh day of May, Nineteen Hun- 
dred and Thirty, which day is the anniversary of the Policy. * * * 

“In Witness Whereof the New York Life Insurance Company has caused this 
contract to be signed this Twenty-seventh day of May Nineteen Hundred and 
Thirty.” 

Since the contract must have been written before it was signed, it is apparent 
that the date of the policy must be May 27, 1930, or earlier. 

The parties agree, and the lower court found that the appellee executed and 
issued the policy to the appellant “on or about May 27, 1930.” It thus appears that 
whether we consider the “date of issue,” which starts the running of the two years, 
as the date when the policy was delivered to the insured, or the date when it was 
written, that date, May 27, 1930, is more than two years before January 6, 1933, when 
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the bill for its cancellation was filed. So far as concerns the cancellation of the 
amended policy No. 11-112-224, the decree must be reversed and the bill ordered to 
be dismissed. 

[5-7] (b) The life insurance of the “Combined Policy” is incontestable for fraud 
in the application. The incontestable clause was drafted in the policy under a 
requirement of the law of Pennsylvania as follows: 

“Uniform policy provisions. No policy of life or endowment insurance, except 

* shall be issued or delivered by any stock or mutual life insurance company 
Commonwealth unless it contains, in substance, the following provisions: 
* 

“(c) A provision that the policy shall be incontestable after it has been in force, 
during the lifetime of the insured, two years from its date of issue, except for 
non-payment of premiums, and for engaging in military or naval service in time of 
war without the consent in writing of an executive officer of the company.” (Italics 
inserted.) Purdon’s Pennsylvania Stats. Ann. title 40, § 510. 

It will be noted that the clause need not be drafted in the exact verbiage of 
paragraph ¢c), but that the drafting shall contain “in substance” the provisions of 
that eo The company’s draftsman composed the provisions required by 
paragraph (c) as follows: “Incontestability—This Policy shall be incontestable after 
two years from its date of issue except for non- payment of premium and except as 
to provisions and conditions relating to Disability and Double Indemnity Benefits.” 

The insurance company contends that if there be any ambiguity in the term 
“after two years from its date of issue” the usual rule of interpretation of a policy’s 
provisions favorable to the insured does not apply, because the statute and not the 
act of the company’s draftsman causes the ambiguity. We hold this contention 

hout merit because it is apparent that it would be a “substantial” compliance with 
the statutory requirement if the company had avoided the ambiguity involved in the 
words “date of issue” by following them with the words, to wit, “from the date of 
application,” or the “anniversary date of the policy,” or “from the date on which 
it is purported on its face to be signed,” or “the date of its issuance and receipt by 
the insured.” The ambiguity arises from the act of the draftsman in so framing 
he policy that, under conditions likely to arise, a question of construction also arises 
as to which of the four circumstances in the creation of the insurance contract fixes 
he “date of issue.” We therefore hold that in resolving the doubt, if any, caused 
w the drafting of the policy it should be resolved in favor of the insured. Berg- 
holm v. Peoria Life Ins. Co., 284 U. S. 489, 492, 52 S. Ct. 230, 76 L. Ed. 416. 

That the interpretation of the phrase “after two years from its date of issue” 
raises : question of doubt and that “the doubt must be resolved in the way most 
fay os to the insured” was held by the Supreme Court in Mutual Life Insurance 
Co. vy. Hurni Packing Co., 263 U. S. 167, 175, 44 S. Ct. 90, 68 L. Ed. 235, 31 A. L. R. 


102 


} 


The following are the portions of the insurance contract contained in the com- 

= pertinent to “its date of issue” as commencing the two year contestable 
‘The Contract—The Policy and the application therefor, a copy of which is 
ed hereto, constitute the entire contract. * * 

“This contract is made in consideration of the application therefor and of the 
nent in advance of the sum of $518.48, the receipt of which is hereby acknowl- 
ed, constituting the first premium and maintaining this Policy for the period 

lating on the Twenty-ninth day of September Nineteen Hundred and Thirty- 

and of a like sum on said date and every Twelve calendar months thereafter 
- life of the Insured. * * * 
This Policy takes effect as of the Twenty-ninth day of September Nineteen 
red and Thirty, which day is the anniversary of the Policy. * * * 
In Witness Whereof the New York Life Insurance Company has caused this 


ract to be signed this Seventh day of January Nineteen Hundred and Thirty- 
* O* 


Incontestability—This Policy shall be incontestable after two years from tts 

of issue except for non-payment of premium and except as to provisions and 
litions relating to Disability and Double Indemnity Benefits.” 

e application, constituting a part of the “entire contract,” contains the follow 

Ing agreement: “I, Charles Horwitz * * * Apply to the New York Life Insur- 

ance Company for Insurance as Follows: * * * Date Policy as of Sep. 29, 1930. 
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* * * ‘It is mutually agreed * * * said insurance shall take effect and be in 


force under and subject to the provisions of the policy applied for from and after 
the time this application is made, whether the policy be delivered to and received by 
the applicant or not.” 

We thus see that, as in the amended policy considered above, the contestable 
period is for two years from the “date of issue” of the policy. The contract here 
differs, in that the testimonium clause states the policy was “signed” on January 7, 
1931, and in that its delivery by the company to the insured was on January 14, 1931, 
both dates less than two-years before the contest for fraud here initiated. 

The mutual agreement in the application is different in form from the amended 
policy, but has a similar effect. The agreement as to the policy date is “Date policy 
as of Sept. 29, 1930,” that is more than two years before January 6, 1933, the date of 
filing the bill. This date of September 29, 1930, also appears in the policy as its 
“anniversary” date which determines the applicant’ s then age and hence rate of pre- 
mium. It fixes the day on which the future premiums are to be paid. It is a 
determining factor in the loan and surrender values and the dividend paying date. 
It determines the life of the policy itself if any premium is unpaid, for it starts the 
running of the days of grace before the insurance terminates. 

So far as any date is of importance, the “anniversary” date is paramount. It 

determines every feature of the insurance contracted for that can be affected 
a date. Insurance is the only purpose of the contract. 
In view of the fact that it was “mutually agreed” between the parties that the 
insurance should be “subject to the provisions of the policy applied for” and that 
the application was to “Date policy as of Sep. 29, 1930,” the date of January 7, 1931, 
in its testimonium clause must be deemed “as of,” that is, as if it were, September 
29, 1930. The mutual agreement for a policy so dated would have no effect whatso- 
ever unless given this interpretation, and we accept it as necessary, regardless of the 
rule of construction favoring the insured. The contract must be construed as if the 
testimonium date was September 29, 1930. 

The question then is, Which of the two dates is the date of the policy’s “issue”? 
That in the testimonium clause, which is also the anniversary date and is more than 
two years prior to the filing of the bill; or, the date of actual delivery, within the 
two year period of contestability ? 


That the testimonium date is the date of issue was decided by the Supreme Court 
in Mutual Life Ins. Co. v. Hurni Packing Co., 263 U. S. 167, 174, 175, 176, 44 S. Ct. 
%), 68 L. Ed. 235, 31 A. L. R. 102. The incontestability clause construed, read as 
follows: “Incontestability—This policy shall be incontestable, except for nonpay- 
ment of premiums, provided two years shall have elapsed from its date of issue.” 
(Italics inserted.) 

The policy there was applied for on September 2 2, 1915. It was in fact executed 
on September 7th, but antedated as of August 23, 1915, and was delivered to insured 
about September 13th. The application provided that “the applicant upon request 
may have the policy antedated for a period not to exceed six months.” Underneath 
the heading of the application there was written the direction: “Date policy, August 
23, 1915; age, 47.” The testimonium clause, followed by the signatures of the 
officials, read: “In witness whereof the company has caused this policy to be executed 
this 23d day of August, 1915.” The policy acknowledged the receipt of the a 
premium and provided that a like amount should be paid “upon each 23d day of 
August hereafter until the death of the insured.” 


In deciding that the common testimonium and anniversary date was the date of 
issue of the policy, the Supreme Court held: “Here the words, referring to the 
written policy, are ‘from its date of issue.’ While the question, it must be conceded, 
is not certainly free from reasonable doubt, yet, having in mind the rule first above 
stated, that in such case the doubt must be resolved in the way most favorable to 
the insured, we conclude that the words refer not to the time of actual execution ot 
the policy or the time of its delivery but to the date of issue as specified in the policy 
itself. Wood v. American Yeoman, 148 Iowa 400, 403, 404, 126 N. W. 949; Ander- 
son v. Mutual Life Insurance Co., 164 Cal. 712, 130 P. 726, Ann. Cas. 1914B, 903; 
Harrington v. Mutual Life Insurance Co., 21 N. D. a 131 N. W. 246, 34 L. R.A. 
(N..) 373; Yesler v. Seattle, 1 Wash. 308, 322, 323, 25 P. 1014. It was competent 
for the parties to agree that the effective date of i: policy should be one prior to 
its actual execution or issue: and this, in our opinion, is what they did. Plainly 
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their agreement was effective to govern the amount of the premiums and the time 
of their future payment, reducing the former and shortening the latter, and, in the 
absence of words evincing a contrary intent, we are unable to avoid the conclusion 
that it was likewise effective in respect of other provisions of the policy, including 
the one here in question. This conclusion is fortified by a consideration of the pre- 
cise words employed, which are ‘from its [that is, the policy’s] date of issue,’ or, in 
other words, from the date of issue as specified in the policy. It was within the 
power of the insurance company if it meant otherwise, to say so in plain terms. Not 
having done so, it must accept the consequences resulting from the fact that the doubt 
‘or which its own lack of clearness was responsible must be resolved against it.” 

\Ve therefore hold that the decree rescinding the life provisions of the com- 
bined policy No. 11-330-499 must be reversed. 

[8] (c) The exceptions of the incontestability clause of the combined policy do 
‘xcept the disability insurance into contest for fraud in the application. The 
uestion remains whether, after the two years have elapsed, the disability insurance 
the policy is still contestable for fraud in the application. The policy is similar 
hat in New York Life Ins. Co. v. Kaufman (C. C. A. 9th) 78 F.(2d) 398, cer- 
rari denied 56 S. Ct. 149, 80 L. Ed. Oct. 21, 1935. The incontestability 
‘lause is identical as to disability benefits: “Incontestability—This Policy shall be 
mtestable after two years from its date of issue except for non-payment of pre- 
mium and except as to provisions and conditions relating to Disability Benefits.” 

There is the same grouping of “provisions and conditions relating to Disability 
Benefits” in smaller type and blocked in by heavy margins. There is the same dis- 

‘tion between the provisions of the “policy” and the “application.” In addition, 

blocked off grouping contains a provision that the disability benefits shall be 
paid only “provided that * * * such total disability did not arise from bodily 
njury or disease occurring before the insurance under this Policy took effect, and 

wn to the Insured, but not disclosed in the application for the insurance under 

Policy.” 

This provision describes a failure to disclose an illness existing before the 
application, which constituted fraudulent suppression within the meaning of the pro- 
vision of the application. The defense of fraud in the application would involve 
the same facts as the policy provision. True, the burden of proof is different, but 
he implication from the identity of fact strengthens the construction that “pro- 
isions and conditions” of the policy excepted into contest by the clause do not 

lude fraud in the application. The decree in so far as it rescinds the disability 
visions of the combned policy must be reversed. 
(d) and (e) The premiums paid by the insured need not be restored. Since 
of the three insurances in the two policies is subject to cancellation, the order 
if the decree for the restoration of the premiums paid by the insured must be 
reversed. 

19] (£) and (g) On the issue of whether defendant proved total disablement 
occurring subsequently to the date of the disability insurances, which disablement 
did not arise from bodily injury or disease occurring before the agreement took 
effect, and known to the insured, we find for the defendant. The dismissal of the 
bill does not preclude our consideration of the issue raised by the counterclaim for 
lisability benefits under the identical provisions of the two disability insurances, 
lespite the fact that the issue is purely one at common law. The court in equity 
retains’ this jurisdiction for a law cause of a cross-complaint or counterclaim less 
than $3,000, though the dismissed cause is brought on the equity side. Kirby v. 
kine rican Soda Fountain Co., 194 U. S. 141, 24 S. Ct. 619, 48 L. Ed. 911; New York 
ife Insurance Company v. Kaufman (C. C. A. 9th) 78 F.(2d) 398. The issue 

ndered by the insured was upon his right to recover indemnity payments for the 
riod after the insurance company had notified him of its election to rescind. The 
nent provision for the payment of both disability insurances are for the amended 
“Upon receipt by the Company at its Home Office of due proof, as herein- 
provided, that the Insured has become totally disabled by bodily injury or 

| so that he is and will be thereby wholly prevented from performing any work, 
following any occupation or engaging in any business for remuneration or profit, 
and that such disability has already continued uninteruptedly for a period of at least 
ur months (such total disability of such duration being presumed to be permanent 
only for the purpose of determining liability hereunder), and provided that (1) such 


; 


ne 





1188 ‘lhe Insurance Law Journal, Vol. 86 [June, 1936 


total disability began before default in payment of premium under said Policy (or, 
in event of default, not later than the last day of grace) and that (2) such total 
disability began before the anniversary of said Policy on which the Insured’s 
* * * age at nearest birthday is 60, and prior to the maturity of said Policy, and 
that (3) such total disability did not arise from bodily injury or disease occurring 
before this Agreement took effect, and known to the Insured, but not disclosed in 
the application for the benefits under this Agreement, and that (4) such total dis- 
ability has been continuous from the beginning of the period of disability claimed” 
and for the combined policy, the same, save (3) reads as follows: “(3) such total 
disability did not arise from bodily injury, or disease occurring before the insurance 
under this Policy took effect, and known to the Insured, but not disclosed in the 
application for the insurance under this Policy, and that” the insured properly 
alleged total permanent disability and alleged compliance with the negative provisions 
above set forth. These allegations were denied by the insurance company. On the 
issues thus raised, evidence was offered by both parties. 

[10] The District Court decided on the cancellation of the insurance because of 
the false representations made by the insured concerning consultations with and treat- 
ment by his physician prior to the creation of the insurance contract, but it makes 
no finding upon the question whether the insured knew the nature of the disease 

causing the total disablement of the insured prior to applying for the disability 
insurance. The parties were entitled to a finding upon this issue and the failure of 
the court to do so, on the theory, apparently, that the issue disappeared in the 
rescinding of the policies, requires a reversal of that portion of the decree deciding 
it. against appellant. 

[11-13] The question then arises as to the proper disposition here of these issues. 
Defendant was not obliged to assert a legal counterclaim in an equitable action, 
but, having done so, he has waived his right to a jury trial and put the entire case 
in equity. See sy Mills Co. v. American Surety Co., 260 U. S. 360, 366, 43 
S. Ct. 149, 67 L. Ed. 306; Clifton v. Tomb (C. C. A.) 21 F.(2d) 893, 898. On an 
mes appeal, where no findings of fact or insufficient findings are made in the court 
of first instance, the appellate tribunal has power either to send the case back for 
further disposition or to make findings itself and decree accordingly. Chicago, 
Milwaukee, etc., R. Co. v. Tompkins, 176 U. S. 167, 179, 20 S. Ct. 336, 44 L. Ed. 417. 
Inasmuch as both parties had full opportunity to present all their material evidence 
on this issue and did present proof sufficient for a finding, we choose to resolve the 
issue he re 

[14] As to this issue, the burden of proof rested on the defendant cross-com- 
plainant Horwitz, both because he was the moving party and because the relevant 
facts were peculiarly within his knowledge. Crotty v. Union Mutual Life Ins. Co., 
144 U.S 621, 12 S. Ct. 749, 36 L. Ed. 566. 

[15] The company agrees that the insured was totally disabled by disease, and 
at the disability satisfied the above requirements except as to provision (3). The 
company’s physician testified, and the weight of the evidence shows, that the dis- 

abling disease is “sclerosis of the nervous system.’ 

The company challenges the insured’s claim that this affliction was not known 
to him when he made his application in the one case on January 2, 1931, and in the 
other on February 2, 1931. We find that the defendant has sustained his burden 
of proof that he did not have this knowledge at those times. 

The defendant’s medical experts testified that this disease caused a progressive 
sclerosis of the whole nervous system, and their diagnosis receives the support otf 
the company’s expert, who described the disease as multiple neuritis. Insured’s 
denial that he knew he was menaced by such an affliction is supported by the uncon- 
tradicted evidence of a number of his associates in the junk business. They testified 
that before and for some time after the applications he engaged in hard labor in the 
junk vard, working full days with a heavy sledge breaking up superannuated auto- 
mobiles. 


+) 


Prior to the applications he consulted his own physician at various times ior a 
cold, once for a swelling of his ankles, for shortening of breath, and a pain in the 
egion of the heart. Each time his heart was examined it was found sound. His 
physician's examination not only failed to disclose this progressive and incurable 
hardening of the nerves, but found nothing serious whatsoever. His first diagnosis 
of a serious illness, in July, 1931, some months after application, was not a hardening 
of the nerves, but of the arteries. The insured consulted other physicians maty 
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months after the applications as his disease-progressed. In the intimacies of that 
contact he stated to none of them that he knew that he had hardening of the nerves. 
The inference is compelling that their patient told the truth at the trial when he 
testified that the disease causing his disability was not known to him, and that he 
did not know he had any serious affliction when he applied for the insurance. 

[16] Appellant is therefore entitled to a decree for his disability benefits of 
$100 per month from four months after November 7, 1931, up to the time of filing 
his answer. Under the insurance contract, the company agreed to waive the payment 
of each premium falling due after the commencement of such total disability and 
during its continuance. The proofs show that $544.92 was paid for premiums sub- 
sequent to his disability. To these should be added interest at the rate of 6 per 
cent. per annum from the date each disability payment fell due and each premium 
was paid. 

|17] Under the Oregon law the insured is entitled to his attorneys’ fees to be 
fixed in amount by the court. Oregon Code § 46-134, as amended by Laws 193], 
p. 620. The rules of the District Court adopt the law of Oregon with reference 
to court costs. Such a provision of the Oregon law, by way of costs, is an incident 
of the remedy and is controlled by the law of the forum. Supreme Lodge, Knights 
of Pythias v. Meyer, 198 U. S. 508, 517, 25 S. Ct. 754, 49 L. Ed. 1146; Fidelity 
Mutual Life Ass’n v. Mettler, 185 U. S. 308, 322, 22 S. Ct. 662, 46 L. Ed. 922. The 
insured is entitled to a decree for an amount of attorneys’ fees to be fixed by this 
court which has finally tried the issues. The reply to the cross-complaint raised 
also the issue of the validity of the policies. The excellent briefs and arguments 
presented here and the record of the trial below show that the insured has been 
represented by able counsel. We find that jpe insured is entitled to recover from 
the company $1,500 as his attorneys’ fees. 

The District Court is instructed to enter a decree dismissing the bill and award- 
ing the above several items of recovery to the cross-complainants together with their 
costs here and below. 

Decree reversed. 

On Petition for Rehearing. 

Per Curiam. 

[18] The petition seeks rehearing on the issue of canceling the disability feature 
of the amended $2,000 policy on the ground that the trial judge decided that the 
suit was commenced within the two-year contestable period because, it claims, 
although it does not appear in the record, this was conceded below by the defendants. 

The record itself, at page 88, shows affirmatively that instead of this issue being 
decided below on any admission of the parties, it was resolved on the court’s own 
construction of the policy in the following finding and conclusion of law: “That on 
account of the incontestability clause contained in said amendment as above set out, 
plaintiff was entitled to commence suit to secure the cancellation of said amendment 
and the surrender of the same before the expiration of two years from the date of 
issue of said amendment. That the date of issue of said amendment was February 
6, 1931; that the above entitled suit was commenced by filing complaint herein on 
January 6, 1933.” 

Our opinion holds this error, since our construction of the contract made the 
contestable period expire two years from May 27, 1930, the date of issue of the 
policy, and hence prior to the filing of the bill. The petition offers no argument on 
this point not considered in the opinion. We cannot now reopen the case and sub- 
stitute for the above findings and conclusion in the record supplied us a different 
one, to the effect that “defendants admit the suit was brought in time.” 

Petition denied. 


CHAMBERS v. FRANKLIN LIFE INS. CO. No. 7824. 
Circuit Court of Appeals, Fifth Circuit. Dec. 10, 1935. 
80 Federal Reporter (2d) 389. 
1. INSURANCE. 


_ Life policy issued to resident of Texas should be construed upon principles 
of comity in accordance with law of Texas. 
(For other cases, see Insurance, Dec. § 147[1].) 
2. INSURANCE. 
Under life policy waiving payment of premiums on proof that insured had 
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become wholly disabled, but providing that such agreement should become 
operative only after indorsement of same by insurer upon policy, furnishing of 
proof of disability held condition precedent to waiver of premium, unless per- 
formance was waived or excused. 


(For other cases, see Insurance, Dec. Dig. § 362.) 
3. INSURANCE. 

Condition in life policy waiving payment of premiums on proof that insured 
had become wholly disabled Held not waived because of insured’s mental and 
physical condition rendering him unable to personally furnish proof of disability, 
where disability resulted from slowly developing maladies and insured lived over 
two years after alleged disability developed, so that others in interest had ample 
time to furnish proof if insured were incapacitated. 

(For other cases, see Insurance, Dec. Dig. § 362.) 

Appeal from the District Court of the United States for the Eastern District 
of Texas; Du Val West, Judge. 

Action by Maude H. Chambers against the Franklin Life Insurance Com- 
pany. From an order sustaining general and special demurrers to the complaint, 
plaintiff appeals. 

Affirmed. 

John W. West, of Dallas, Tex., for appellant. 

Ralph W. Malone, of Dallas, Tex., for appellee. 

Before Hutcheson, Circuit Judge, and Dawkins and Strum, District Judges. 

Drum, District Judge. 

Appellant, Maude H. Chambers, as beneficiary under a policy of life insur- 
ance issued by appellee, Franklin Life Insurance Company, upon the life of her 
husband, David Clyde Chambers, sued to recover upon said policy. She appeals 
from an order sustaining general and special demurrers to her petition. 

The policy, issued March 3, 1920, was kept in force by the payment of 
premiums to March 3, 1932, after which no further premiums were paid. The 
policy contained a thirty days’ grace clause, the usual forfeiture clause for non- 
payment of premiums, and a disability benefit clause; the pertinent portion of 
the latter being: “If the Insured, * * * shall become totally and permanently 
disabled by bodily injury or by disease * * *, and shall furnish proof satisfactory 
to the Company of such disability, the Company agrees to waive further pay- 
ment of premium under said Policy, such agreement to become operative only 
after indorsement of the same has been made on said Policy by the Company. 
x OK OK” 

The insured died on April 20, 1934. The petition below alleged that on March 
3, 1932, and prior thereto, the insured was of unsound mind and suffered from per- 
nicious anemia which rendered him totally and permanently disabled within the 
terms of the disability benefit clause; that said maladies persisted and grew 
progressively worse until the death of the insured; and that during said period 
from March 3, 1932, to the date of his death, insured was physically unable to 
transact any business and incapable of filing proof of disability. No proof of 
disability was attempted until July 14, 1934. 

Appellant asserts that under the terms of this disability clause the existence 
of total disability is a condition precedent, but the furnishing of proof is a condition 
subsequent which may be complied with within a reasonable time after the event; 
and that whether it be a condition precedent or subsequent, the requirement that 
proof be furnished is excused in this case because of the insured’s inability to 
comply therewith due to his physical and mental condition. Appellee contends that 
under the terms of the disability benefit clause, the furnishing of proof of dis- 
ability is a condition precedent to the operation of said clause, and that insured’s 
physical and mental condition does not excuse performance. 

[1] Our attention has not been directed to any decision of the Supreme Court 
of Texas construing the language of this contract, which we should follow upon 
principles of comity, as in Mutual Life Ins. Co. v. Johnson, 293 U. S. 335, 55 
S. Ct. 154, 79 L. Ed. 398. Several decisions of the Texas Courts of Civil Appeals 
are relied upon by appellant as decisive. The disability benefit clause here in 
question, however, is essentially unlike those involved in State Life Ins. Co. v. 
Fann (Tex. Civ. App.) 269 S. W. 1111, State Life Ins. Co. v. Barnes (Tex. Civ. 
App.) 58 S.W.(2d) 189, and Missouri State Life Ins. Co. v. LeFevre (Tex. Civ. 
App.) 10 S.W.(2d) 267. The latter case also differs on the facts. In Mid- 
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Continent Life Ins. Co. v. Hubbard, 32 S.W.(2d) 701, and Merchants’ Life Ins. 
Co. v. Clark, 256 S. W. 969, the Texas Courts of Civil Appeals considered disability 
benefit clauses somewhat similar to the present one as far as they went. None 
of them, however, appear to have contained the phrase here present “ * * * such 
agreement (to waive further premiums) to become operative only after indorse- 
ment of the same has been made on said Policy by the Company.” The same is 
true of Minnesota Mut. Life Ins. Co. v. Marshall (C. C. A.) 29 F.(2d) 977. 

[2] The gist of this disability clause is that if the insured becomes totally and 
permanently disabled, und shall furnish. satisfactory proof thereof to the company, 
the company will waive further premiums. Any ambiguity existent at that point as 
to whether proof of disability is a condition precedent to the waiver of premiums 
is dispelled by the quoted phrase which follows immediately, and in the same 
sentence, that the agreement to waive further premiums becomes operative only 
after indorsement of the same on the policy by the company. That phrase 
detinitely fixes the time when the agreement to waive further premiums becomes 
“operative. It would be incongruous and unnatural to hold that the parties 
intended that the company would indorse on the policy an agreement to waive 
further premiums, and that such agreement should become operative, before 
proof of such disability, which is the basis of such indorsement, is submitted. 
Without the last clause, there might be room for doubt, which would be resolved 
against the company; but giving the language and structure of the whole disability 
clause a natural and unstrained meaning, no room for doubt remains. No question 
is here presented as to the consequences of an arbitrary or wrongful refusal of 
the company to indorse the policy after due proof furnished. We hold the effect 
of the clause in question to be that the furnishing of proof of disability is a 
condition precedent to the waiver of premiums, and that a failure to comply there- 
with necessarily defeats a recovery, unless performance is waived or excused. 
Bergholm v. Peoria Life Ins. Co., 284 U. S. 489, 52 S. Ct. 230, 76 L. Ed. 416; Orr 
vy. Mutual Life Ins. Co. (C. C. A.) 64 F.(2d) 561; Avery v. New York Life Ins. 
Co. (C. C. A.) 67 F.(2d) 442. 

{3] Whether or not insured’s alleged inability to furnish proof, by reason of his 
mental and physical condition, relieves him from the ordinary consequences of 
failure to perform a condition precedent, is a question upon which there is an 
array of divergent authority. See Mutual Life Ins. Co. v. Johnson, 293 U. S. 
335, 55 S. Ct. 154, 79 L. Ed. 398; Pfeiffer v. Missouri State Life Ins. Co., 174 Ark. 
783, 297 S. W. 847, 54 A. L. R. 600, and note. Again, we are without a controlling 
Texas decision. 

In Egan v. New York Life Ins. Co., 67 F.(2d) 899, 900, this court has here- 
tofore held that an insured’s insanity and consequent inability to personally furnish 
proof of disability did not excuse the furnishing of such proof. The court there 
said: “The contract clearly contemplates that, if for any reason the insured is 
unable to promptly make proof of his disability * * * some one else in interest 
must do so for him.” That holding is apposite in the circumstances here presented. 
This is not a case in which the insured became suddenly and completely incapaci- 
tated by accident or otherwise, or died within such a short time after disability 
as to preclude reasonable opportunity for proof by the insured or for investigation 
and proof by others in interest if the insured was unable to personally make 
proof. Nor does this policy — as in Metropolitan Casualty Ins. Co. v. John- 
ston (C. C. A.) 247 F. 65, 67, 7 A. L. R. 175, an accident policy, that notice be given 

within a stipulated time or ‘tf that be impossible then “as soon as reasonably 
possible.” This insured’s disability resulted from the onslaught of slowly develop- 
ing maladies. He lived at least two years and three months after his alleged 
disability, thus affording ample time for investigation by those in interest as to 
the existence and contents of the policy and for proof in accordance with its terms. 
Petitioner does not allege that she was unaware of the existence of the policy. 
No proof of disability was attempted by insured or by any one in his behalf until 
July 14, 1934, two years and three months after his disability is alleged to have 
definitely existed, and nearly three months after his death, thus precluding any 
investigation of the circumstances by the insurer during the two years and more 
the insured lived after the date of his alleged disability, during all of which time 
the premium due March 3, 1932, was in default. In these circumstances it cannot 
be said that insured’s alleged condition rendered impossible the furnishing of proof, 
at least by others in interest who now claim the benefit of the policy, if insured 
was unable to personally do so. 
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As was further said in the Egan Case, supra: “It is very material to the risk 
that proof of total disability be furnished promptly and while the policy is kept ia 
force by the payment of premiums. The provisions of the policy so requiring are 
not to be considered waived or rendered inoperative simply because of misfortune 
overtaking the insured.” In the circumstances stated we hold that insured’s mental 
and physical condition was not such as to excuse performance of the condition 
precedent to furnish proof of disability. Northwestern Mut. Life Ins. Co. v. Dean, 
43 Ga. App. 67, 157 S. E. 878, affirmed, 175 Ga. 321, 165 S. E. 235; Smith v. 
Missouri State Life Ins. Co., 134 Kan. 426, 7 P.(2d) 65; and cases cited in Mutual 
Life Ins. Co. v. Johnson, supra. 

Affirmed. 





























NEW YORK LIFE INS. CO. v. HAGEMAN et al. 
MATON v. SAME. No. 5468. 
Circuit Court of Appeals, Seventh Circuit. Nov. 16, 1935. 
Rehearing Denied Dec. 13, 1935. 
80 Federal Reporter (2d) 446. 

















1. INSURANCE. 

Instruments by which partners assigned $3,000 of their $5,000 life policies 
to partnership as collateral for $3,000 consideration, and by which partnership was 
to pay premiums on portions of policies assigned, and which described insurance 
assigned as business insurance, created “business insurance” whereof partnership 
became beneficiary to extent of $3,000 of each of the policies. 

(For other cases, see Insurance, Dec. Dig. § 222.) 

Appeal from the District court of the United States for the Northern 
District of Illinois, Eastern Division. 

Suit in equity by the New York Life Insurance Company against Clarice O. 
Hageman, administratrix of the estate of Arthur P. Hageman, deceased, Addie 
Weiner, administratrix of the estate of Louis Weiner, deceased, and Bertha A. 
Maton, administratrix of the estate of Paul J. Maton, deceased. From a decree 
in favor of Clarice O. Hageman, administratrix of the estate of Arthur P. Hage- 
man, deceased, and Addie Weiner, administratrix of the estate of Louis Weiner, 
et Bertha A. Maton, administratrix of the estate of Paul J. Maton, deceased, 
appeals. 

Reversed, with direction. 

Joseph Kamfner, Edwin A. Halligan, and Samuel M. Lanoff, all of Chicago, 
Ill., for appellant. 

Llewellyn A. Westcott, of Chicago, IIl., for appellees. 

Before Sparks and Alschuler, Circuit Judges, and Briggle, District Judge. 

ALSCHULER, Circuit Judge. 

The suit was begun by a bill in equity of New York Life Insurance Company 
to require the respective personal representatives of Hageman, Weiner, and 
Maton, former partners, and all of them deceased, to interplead for the purpose 
of ascertaining which of them is entitled to receive from the company the proceeds 
of portions of two insurance policies which it had issued on the lives of Hageman 
and Maton, respectively. The District Court decreed that payment in like sums 
be made to the personal representatives of Hageman and of Maton, respectively, 
and _ any claim of Weiner’s administratrix. Maton’s administratrix alone 
appeals. 


The facts appear solely by a stipulation, which is substantially set forth in the 
margin. 





























































































































‘For several years Arthur P. Hageman, Louis Weiner, and Paul J. Maton were partners 
under the name of Hageman, Weiner & Maton. 

April 23, 1928, New York Life Insurance Company issued a life policy to Maton for 
$5,000, payable on his death to his estate. April 25, 1928, the company issued to Hageman a 
like policy for same amount, payable on his death to his estate. : 

July 20, 1928, Maton executed a purported assignment to the partnership of $3,000 of his 
insurance, stating, in substance, that for value received he assigned to the firm the policy as 
collateral for a consideration of $3,000 (‘‘i. e., $3,000.00 of the above $5,000.00 policy is to be 
paid for by the above firm, assignee, and is businesss insurance’’); which assignment the com- 
pany duly accepted. July 12, 1928, Hageman executed to the partnership a purported assign- 
ment of $3,000 of his policy, in language identical with Maton’s except as to name, address, 
and policy number. 

August 28, 1930, Weiner died. Hageman and Maton continued doing business under same 
copartnership name. November 14, 1933, Hageman died, and November 22, 1933, Maton died. 
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[1] We think it fair to conclude from the facts that what are called assign- 
ments constituted, in truth, “business insurance,” a term employed in the instru- 
ment of assignment; and that the “business insurance” as stated was insurance 
whereof the partnership became the beneficiary, to the extent of $3,000, of each of 
the two policies. 

Maton’s administratrix, appellant, contends that she alone, representing the 
last surviving member of the partnership, is entitled to collect the entire insurance 
in issue, apply it first to the payment of partnership debts, and distribute what- 
ever balance remains. Hageman’s administratrix claims that Hageman and 
Maton individually kept up the premium payments after Weiner’s death, and that, 
the partnership having been dissolved by that death, the proceeds of the Maton 
policy should be paid to Maton’s administratrix, and of the Hageman policy to 
the administratrix of Hageman; and the District Court so found, decreeing 
accordingly. 

As a general proposition, the death of one partner works a dissolution of the 
partnership. Uniform Partnership Act, Smith-Hurd Ann. St. Ill. c. 106%, § 31, 
Cahill’s Rev. St. Ill. 1933, c. 106a, par. 31 (4). But the same act (Smith-Hurd 
Ann. St. Ill. ¢ 106%, § 30, Cahill’s Rev. St. Ill. 1933, c. 106a, par. 30) provides: 
“On dissolution the partnership is not terminated, but continues until the winding 
up of partnership affairs is completed.” 

[2] We find nothing in this record tending to indicate that after the death of 
Weiner there ever was a winding up of the affairs of this partnership. Not only 
does the record fail to disclose any such winding up, but it indicates facts tending 
to show that the parties regarded the partnership as continuing. The same business 
continued to be carried on, in the same partnership name, until the death of the 
last surviving partner. So far as the record discloses, whatever of Weiner’s 
capital or interest was in the partnership at his death remained there after his 
death. If it so remained, and the business continued to be carried on as before, 
it is fair to assume that this was with the consent of the surviving partners and 
of the heirs and the personal representative of the deceased partner. See People 
v. Zangain, 301 Ill. 299, 303, 133 N. E. 783. 

In the memorandum filed by the court it was stated that the premiums on the 
assigned portions of the policies were, after Weiner’s death, paid individually by 
Hageman and Maton. The record, however, discloses nothing to justify this 
statement, and we feel warranted in assuming that the entity which carried on 
this same business after Weiner’s death made these premium payments as a 
partnership, in conformity with the terms of the so-called assignments. No 
attempt having been made by the living members of this partnership to revoke 
the assignments, they were evidently intended to remain assets of the entity which 
thus continued to carry on the business. 

Under the record here, the question which concerns us is to whom the assigned 
portions of these policies should be paid. The specific question is whether the 
assigned insurance should be paid one part to the administratrix of Hageman and 
the other part to the administratrix of Maton, as the court decreed; or whether it 
should all be paid to Maton’s administratrix. This involves the law of adminis- 
tration of the state of Illinois applicable upon the decease of one or more partners. 
Smith-Hurd Ann. St. Ill. c. 3, §§ 88-90, chapter 3, pars. 88-90, Cahill’s Rev. St. III. 
1933, makes provision for the property of the partnership to remain in possession 
of the surviving partner or partners, and for such surviving partner or partners 


to dispose of all the partnership property under the general direction of the court 
ot probate. 


[3] It thus appears that the interest of a deceased partner in the partnership 
property does not pass to his personal representative, but vests in the surviving 


On the deaths of Hageman and Maton their policies were in full force. Individual estates were 
opened in the probate court of Cook county for each of the three decedents. Claims against 
the partnership of Hageman, Weiner & Maton have been filed in each of the probated estates 
of Maton and Hageman in the sum of $6,025.27. 

February 12, 1934, the insurance company paid to the administratrices of the Hageman 
and Maton estates, respectively, each the amount of the excess over $3,000 of the respective 
policies, leaving with the insurance company $6,000, to which the administratices, respectively, 
of the estates of Maton, Hageman, and Weiner made claim in differing amounts. 

The insurance company filed its bill of interpleader, offering to pay the $6,000 into the 
tegistry of the court. The administratrices filed their answer. o testimony was heard. 

The stipulation is signed by the attorneys and approved by the court. The pleadings are 
not: shown in the stipulation or in the transcript. 
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partner or partners for purposes of liquidation and settlement. Andrews v. Stinson, 
254 Ill. 111, 98 N. E. 222, Ann. Cas. 1913B, 927; Hayward v. Burke, 151 III. 121, 
37 N. E. 846: Bauer Grocer Co. v. McKee Shoe Co., 87 Ill. App. 434. When 
Weiner died the dominion over his interest in the partnership was in his surviving 
partners; and when Hageman died, whatever interest he had in the partnership— 
either his own share thereof or in his relation as a surviving partner of Weiner— 
passed to Maton, the sole surviving partner, for settlement. And when Maton 
died, and no other partner remained, his interest in the partnership passed to his 
personal representative, charged with whatever duties or liabilities had devolved 
on Maton by reason of the unadjusted interests of the previously deceased 
partners. 

[4, 5] There is nothing in this record to indicate that anything was done to 
carry out the statutory requirements respecting the settlement of the partnership 
interest of either Weiner or Hageman, notwithstanding the lapse of a very con- 
siderable time between their deaths, unless, indeed, it appear that all parties in 
interest had arranged and agreed upon a different course. In these circumstances, 
under the record before us, it devolved upon the personal representative of the 
last surviving partner to make adjustment of the unadjusted partnership affairs, 
and to reduce to possession all of the partnership assets, including these claims 
arising under the assigned portions of the policies. This gave to the administra- 
trix of the partner last dying the duty and right to collect and receive from the 
complainant insurance company the amount it concedes to be due under the 
assigned portions of the policies, which amount it has tendered and brought into 
court. 

Weiner’s administratrix does not appeal, and upon this record we are con- 
cerned with nothing other than the determination of the question as to whom the 
insurer shall pay these amounts. We may say, however, that the question between 
these estates, as to whether one or more of the several personal representatives 
shall in the first place receive this money, seems to us to be in all probability of 
little practical moment. Undoubtedly the insurance money coming into the hands 
of these personal representatives, whether one or more than one of them, would 
be assets to be first devoted to the payment of partnership debts, of which the 
record indicates there -have been exhibited in court more in amount than the 
insurance here in question; and so, in the end, all of this insurance will probably 
go to the payment of those debts, and it will be of no substantial importance 
whether payment is through the medium of one, two, or three of the estates. 

Since the insurer, which brought this suit, will, by its tender, be absolved from 
any further liability, we are not necessarily concerned with the manner of disposi- 
tion of the fund by the party to whom it is directed to be paid. Such distribution 


will be under the dominion and direction of the appropriate court of probate of the 
state of Illinois. 


The decree of the District Court is reversed with direction to the District 
Court to enter a decree requiring the avails of the assigned portions of the 
policies of insurance here in question to be paid to the administratrix of the estate 
of Maton for disbursement and distribution under the direction of the appropriate 
court of the state of Illinois, and providing that the complainant, New York Life 
Insurance Company, be by its tender and payment absolved from further liability 
under the assigned portions of the policies. 


FIRST NAT. BANK OF WICHITA FALLS v. STATE LIFE INS. CO. OF 
INDIANAPOLIS, IND. No. 7799. 


Circuit Court of Appeals, Fifth Circuit. Dec. 11, 1935. 
80 Federal Reporter (2d) 499. 
1. INSURANCE. 


Under life policies authorizing insurer to apply dividend accumulations to 
payment of amount due on policy if such accumulations were sufficient to pay a 
quarterly installment of an annual premium, insurer held not liable on smaller 
life policy, premiums on which were in default, where there were no dividend 
accumulations on such policy sufficient to pay a quarterly installment of an annual 
premium thereon, as against contention that insurer was obligated to use aggre- 
gate amount of dividends payable on two policies carried with insurer which 
would have been sufficient to keep smaller policy in force on date of insured’s 
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death, since provision for accumulations referred only to those accrued on the 
particular policy of which such provision was a part. 

(For other cases, see Insurance, Dec. Dig. 360[3].) 
2. INSURANCE. 

Policy loans made to insured under pledge of life policy and its accumulation 
did not create personal liability or debt of insured, as regards extent of coverage 


remaining under policy thereafter, but such so-called loans were, in effect, a 
payment and not a loan. 


(For other cases, see Insurance, Dec. Dig. § 179%.) 

— from the District Court of the United States for the Northern District 
of Texas; Wm. H. Atwell, Judge. 

Action by the First National Bank of Wichita Falls, trustee, against the State 
Life Insurance Company of Indianapolis, Ind. From a judgment for the defendant, 
the plaintiffs appeals. 

Affirmed. 

Tarlton Morrow, of Wichita Falls, Tex., for appellant. 

Leslie Humphrey, of Wichita Falls, Tex., for appellee. 

Before Foster, Hutcheson, and Walker, Circuit Judges. 


MILLER v. TRAVELERS INS. CO. OF HARTFORD, CONN. No. 5516. 
Circuit Court of Appeals, Seventh Circuit. Dec. 14, 1935. 
80 Federal Reporter (2d) 503. 
1. INSURANCE. 


In action on life policy containing clause relieving insurer from liability if 
insured committed suicide, evidence that insured’s fall through window. was acci- 
dental held insufficient for jury. 


(For other cases, see Insurance, Dec. Dig. § 668[12].) 


Appeal from the District Court of the United States for the Northern District 
of Illinois, Eastern Division; Charles E. Woodward, Judge. 


Action by Marion L. Miller against the Travelers Insurance Company of 
Hartford, Conn. Judgment for defendant, and plaintiff appeals. 

\ffrmed. 

John A. Bloomingston, of Chicago, IIl., for appellant. 

Weymouth Kirkland, Jay Fred Reeve, and William H. Symmes, all of Chicago, 
Ill., for appellee. 

Before Evans and Sparks, Circuit Judges, and Stone, District Judge. 

Evans, Circuit Judge. 

A similar case between the same partie’, but on a different policy with a 
similar clause against suicide, was before us on a previous appeal. 62 F.(2d) 910. 
Reference is made to the facts there set forth. 

The judgment in the instant case was based upon a directed verdict. The 
court took the case from the jury because it was convinced that the insured 
committed suicide. Whether the evidence presented a jury question upon the 
issue of accidental death is the single question before us. 

In disposing of the case, Judge Woodward said: 

“In all essential respects, however, the evidence on this trial is not other and 
diffe rent than that received on the former occasion. 

“The plaintiff depends for recovery largely on the presumption against self- 
destruction and on attacking the story of Adamson. Other than Adamson there 
were no eye-witnesses of what occurred at the time Walter Miller went through 
the window. Some evidence has been offered, however, tending to show that 
\damson could not have seen the occurrence which he ‘relates at length in his 
testimony. 

“But the physical facts surrounding the death of Walter Miller are in evidence. 
These physical facts are the same as in the former trial. It is undisputed that 
Walter Miller went out of the south window in his semi-privatet room: on the 
twelfth floor of the Insurance Exchange Building. 

“A replica of the window, together with a radiator which the evidence shows 
is an exact duplicate of the radiator in front of Miller’s window at the time of 
the occurrence were admitted in evidence. * * * 

“Other than the impeachment of the testimony of Adamson the evidence in 
this case is the same as on the former trial. Adamson’s testimony may be 
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rejected in its entirety leaving the undisputed physical facts which the Court of 
Appeals say 


"a ‘Conclusively negatived appellee’s (plaintiff’s) theory that Miller fell through 
the window.’ 

“From the evidence here presented the court believes that there is no issue for 
the jury. Obedient, as the court believes, to the views of the Court of Appeals as 
expressed in its opinion on the former appeal, the court finds as a matter of law 
that the plaintiff cannot recover. The Court would add that its careful inspection 
= _ window, leads it to the same conclusion as expressed by the Court of 

ppeals. 

[1] While this appeal is governed by the law of the case,’ which the trial court 
properly applied, we have re-examined the testimony to satisfy ourselves as to the 
correctness of the conclusion by us reached on the previous trial. 

[2] The record before us contains a blank page. It was to have been filled 
with the story of Reed, whose testimony we held on the previous appeal was 
admissible. But Reed did not testify. In view of our previous ruling Reed’s 
silence on the last trial is most significant. Its implications are irrefragable. The 
status of Reed in the Miller family placed him outside the possible charge hurled 
at Adamson, of being a perjurer. Reed was a relative and an intimate of the 
insured and his family. Adamson stated that Reed suggested that he omit 
from his testimony before the coroner that which might hurt (without benefiting 
anyone else) the widow and other members of the family of the insured. On the 
previous trial appellant succeeded in excluding Reed’s testimony. On this last 
trial the same result was accomplished through a doctor’s certificate of illness. 
(He went to his bed the night before his testimony was to be given with a 
threatened .attack of the grippe.) Reed’s absence under the circumstances made 
appellant’s attack on Adamson weaker on this last trial than on the first. 

Adamson’s account of Miller’s going through the window was attacked because 

at the inquest he left out that part of the story which described the “jumping 
through the window” and the words spoken by Miller as he did so. Adamson 
said he left out this part of the story at the suggestion of Reed; that he did so 
to save the family’s name and avoid ‘needless hurt to Miller’s wife, aged parents, 
and little children; and the insurance claims where suicide was a defense would 
not be presented. 

If this explanation were untrue, Reed could and doubtless would have denied 
it. He did not do so. At both trials appellee, over objection, endeavored to get 
Reed’s testimony before the jury. It failed. Appellant may have excused her 
action on the previous trial on the ground the testimony was objectionable. On 
the last trial, however, there was no such excuse. The only inference deducible 
from Reed’s silence is that Reed’s story coincided with Adamson’s. 

This discussion might be extended to the statements of the witnesses called on 
the last but not on the previous trials, which dealt with Adamson’s story. We are 
not, however, interested in merely ascertaining the similarity of the testimony on 
the two trials, so far as the Adamson story is concerned. The determinative 
facts in the case were the physical facts. They were controlling. As to them 
there was absolutely no difference in the testimony on the two trials. The 
location, height, length, and breadth of the windows, the location of the radiator, 
the thickness of the wall, and the position of the broken glass—all confirm the 
conclusion expressed by this court on the previous hearing. 

Counsel has brought out the full strength of appellant’s case. We are, how- 
ever, unable to concur in his conclusions. Convinced that the evidence would not 
permit a jury’s verdict which found the death was accidental, to stand, we approve 


of the action of the court in meeting and assuming the responsibility which was his 
The judgment is affirmed. 


PYRAMID LIFE INS. CO. v. SELKIRK. No. 7676. 
Circuit Court of Appeals, Fifth Circuit. Jan. 3, 1936. 
80 Federal Reporter (2d) 553. 
1. INSURANCE. 


Provision in combination life and disability policy for incontestability after one 
‘International Brotherhood, etc. v. Western Union Tel. Co. (C. C. A.) 46 F. (2d) 736; 
Luminous Unit Co. v. Freeman-Sweet Co. (C. C. A.) 3 F.(2d) 577; Cyclopedia of Federal 


Procedure, Longsdorf, § 2975, and cases there cited; 2 Ruling Case Law, “Appeal and Error,” 
§§ 187, 188, p. 223. 
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year “except as to provisions and conditions relating to disability benefits” held 
to preserve to insurer, without limitation, defense of fraud in procuring contract for 
disability benefits, though defense of fraud was not specifically enumerated in rider 
in which disability benefits were provided. 

(For other cases, see Insurance, Dec. Dig. § 400.) 

2. INSURANCE. 

Combination life and disability policies are regarded as distinct contracts to 
effect different objects. 

(For other cases, see Insurance, Dec. Dig. § 179.) 

3. INSURANCE. 

Statute providing for uniform incontestability clause for life policies held 
inapplicable to disability benefit provisions in combination life and disability policies 
(Rev. St. Tex. 1925, art. 4732). 

(For other cases, see Insurance, Dec. Dig. § 400.) 

Appeal from the District Court of the United States for the Western District of 
Texas; R. J. McMillan, Judge. 

Suit by the Pyramid Life Insurance Company against Wyatt Owen Selkirk. 
From a judgment dismissing the bill, plaintiff appeals. 

Reversed, and cause remanded. 

A. V. Knight, of San Antonio, Tex., for appellant. 

C. W. Trueheart, of San Antonio, Tex., for appellee. 

Before Foster and Sibley, Circuit Judges, and Strum, District Judge. 

Strum, District Judge. 

This is a suit in equity seeking, besides incidental relief, cancellation of the dis- 
ability benefit provisions of a combination policy of life and disability insurance 
issued by Kansas Life Insurance Company to Wyatt Owen Selkirk. Motion to dis- 
miss the bill was sustained upon the ground that the hereinafter quoted incon- 
testability clause bars the suit. From final judgment thereon this appeal is taken. 

Appellant, plaintiff below, asserts that in the original application for the policy 
in 1928, and in subsequent applications for reinstatement in November, 1929, and 
September, 1930, after the policy had lapsed for the nonpayment of premiums, Sel- 
kirk fraudulently concealed and misrepresented material facts concerning his health 
and consultations with and treatment by physicians, in reliance upon which appellant 
acted in originally issuing and subsequently reinstating the policy, having no knowl- 
edge to the contrary. The last reinstatement was in September, 1930. Suit was 
begun December 8, 1933. The life insurance feature of the policy is not assailed, 
as that contract admittedly has become incontestable. 

The policy contains the following clause which is the background of the contro- 
versy: “Incontestability. This policy shall be incontestable after one year from 
date of issue, except for the non-payment of premiums or violation of its terms as 
to military or naval service in time of war, and except as to provisions and con- 
ditions relating to disability benefits and those granting additional insurance specific- 
ally against death by accident, if any.” 

The quoted incontestability clause is in the face of the life policy. Disability 
benefits were provided by “rider” attached to and issued simultaneously with the life 
policy, of which it is a part. The rider (1) defines total and permanent disability ; 
(2) provides for a monthly income to insured, and (3) a waiver of premiums during 
disability: (4) guards ultimate settlement, loan, and surrender values; (5) provides 
for cessation of such benefits upon the recovery of the insured; and (6) provides 
for automatic cancellation of disability benefits (a) upon default in payment of 
premiums, or (b) if insured shall engage in military or naval service in time of war 
or (c) if insured shall engage as a civilian in time of war if any occupation asso- 
ciated with military or naval operations, or (d) in the manufacture of explosives, 
or (e) if disability results from aeronautic, aviation, or submarine casualty. 

The District Judge held that the effect of the second exception to the incontesta- 
bility clause is merely to preserve to the insurer defenses arising out of the pro- 
visions and conditions specifically enumerated in the rider, which do not include 
fraud or misrepresentations in the procurement of the policy, and that upon all other 
grounds, including fraud, the insurer is precluded and a contest barred after one 
year. Appellant contends that even after one year the insurer may seek rescission 
of the disability benefit provisions for fraud in procuring that contract. 
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lor the purpose here under consideration, the incontestability clause may be 
thus contracted: “This policy shall be incontestable after one year from date of 
issue, * * * except as to provisions and conditions relating to disability bene- 
tse ee 

[1] The effect of this exception, it seems to us, is to exclude from the one-vear 
limitation of the incontestability clause, all grounds of contest relating to liabili ity 
for disability benefits, not merely those based on conditions enumerated in the rider, 
leaving open to contest after one year the question of fraud in procuring the dis- 
ability benefit contract. New York Life Ins. Co. v. Gresham, 170 Miss. 211, 154 So. 
547; Greber v. Equitable Life Assur. Soc. (Ariz.) 28 P.(2d) 817; New York Life 
Ins. Co. v. Davis (D. C.) 5 F. Supp. 316; Mutual Life Ins. Co. v. Stroehmann (D. 
C.) 6 F. Supp. 953; Connecticut General Life Ins. Co. v. Brandstein, 233 App. Div. 
723, 249 N. Y. S. 1018. Compare, contra, Thompson y. New York Life (D. C.) 9 
F. Supp. 248. 

The expression, “provisions and conditions relating to disability benefits,” even 
if tautological, embraces all matters relating to liability for such benefits; those 
which create the right to receive them, as well as those which will defeat the right. 
When the terms “provisions” and “conditions” are combined, nothing else relating 
to liability for disability benefits remains to be referred to, and both are excepted 
from the operation of this incontestability clause. It might have been briefer to 
have said, as suggested by appellee, that the policy is incontestable after one year 
“except, as to liability for disability benefits.” But it would have been no more 
comprehensive. Moreover, one of the “provisions” relating to disability benefits is 
the promise of the insurer to pay them, made in reliance upon the insured’s applica- 
tion which forms a part of the policy and in which the false representations aré 
alleged to have been originally made. The “provision” containing this promise is 
excluded from the protection of the incontestability clause and leaves such promise 
open to rescission for fraud in its procurement. 

Ness v. Mutual Life Ins. Co. (C. C. A.) 70 F.(2d) 59, 61, strongly relied upon 
by appellee, is inapposite to the determinative question here presented. The incon- 
testability clause there considered, unlike this clause, provides that: “* * * 
Except for the restrictions and provisions applying to the double indemnity and 
disability benefits as provided in Secs. 1 and 3, respectively, this policy shall be 
incontestable after one year * * *.” (Italics supplied.) Thus, as emphasized in 
the Ness Case, that exception was expressly limited to the restrictions and pro- 
visions “enumerated in the sections to which specific reference was made, i. ©. 
sections 1 and 3,” of that policy, which in general correspond to the rider here under 
consideration. It is as if the clause here under consideration had been written, 
“* * * Except as to provisions and conditions relating to disability benefit; 
as provided in the rider attached to this policy, * * *” ~~ which is the construc- 
tion contended for by appellee, in which he prevailed below. But no such restrictive 
language here appears. Its absence clearly distinguishes this case from the Ness 
Case, as the exception considered in the latter is much more limited than that here 
involved. 

Greber v. Equitable Life Assur. Soc., supra, was distinguished in the Ness Case 
on the ground that the incontestable clause in the former “is very different” from 
that in the latter, which clearly it is. But the Greber exception is substantially the 
same as that here involved. It reads: “Except as to the provisions relating to dis- 
ability and double indemnity.” 


[2, 3] Combination life and disability policies, such as this, are regarded as two 
distinct contracts, to effect different objects, though contained in one instrument. 
Penn Mutual Life Ins. Co. v. Hartle, 165 Md. 120, 166 A. 614, 91 A. L. R. 1466; Rosso 
v. N. Y. Life Ins. Co., 157 Miss. 469, 128 So. 343, 69 A. L. R. 883. -Article 4732 (3) 
R. S. Texas (1925), providing a uniform statutory incontestability clause for “lite 
insurance policies, which might bar this suit, is inapplicable | to disability ag ee 
Dent v. Nat’l Life & Accident Ins. Co. (Tex. Civ. App.) 6 S. W.(2d) 195: Hatton 
vy. Mutual Health & Accident Ass’n (Tex. Civ. App.) 10 S.W. (2d) 239: Greber v. 
Equitable Life Assur. Soc. (Ariz.) 28 P.(2d) 817; Continental Life Ins. Co. v. 
Johnson (Tex. Civ. App.) 248 S. W. 88. Compare Cunningham v. Great Southern 
Life Ins. Co. (Tex. Civ. App.) 66 S.W.(2d) 765. 


The judgment is reversed, and the cause remanded for further proceedings con- 
sistent with this opinion. 
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STEWART et al. v. AMERICAN LIFE INS. CO. (two cases). Nos. 1268, 1269. 
Circuit Court of Appeals, Tenth Circuit. Dec. 16, 1935. 
80 Federal Reporter (2d) 600. 
1. INSURANCE. 


Where beneficiaries brought actions at law on life policies less than six weeks 
after insurer, almost one and one-half years before expiration of incontestable 
period, brought suits in equity to cancel policies because of fraudulent application, 
insurer, alleging no facts showing that defense of fraud could not be as readily 
litigated at law as in equity, held to have adequate remedy at law, and hence motions 
to dismiss bills were improperly denied. 

(For other cases, see Insurance, Dec. Dig. § 249.) 

\ppeal from the District Court of the United States for the District of Kansas; 
Richard J. Hopkins, Judge. 

Separate suits in equity by the American Life Insurance Company against Reese 
Smith Stewart, Jr., and another, and against Ora Inez Stewart, individually and as 
executrix of the estate of Reese Smith Stewart, deceased, were consolidated. Decree 
for plaintiff, and defendants in each case appeal. 

Reversed and remanded, with instructions. 

Chas. G. Yankey, of Wichita, Kan. (William Keith, Harvey C. Osborne, John 
G. Sears, Jr., and Verne M. Laing, all of Wichita, Kan., on the brief), for appellants. 

Henry V. Gott, of Wichita, Kan. (Jos. G. Carey and Vermilion, Evans, Carey & 
Lilleston, all of Wichita, Kan., on the brief), for appellee. 

Before Lewis, Phillips, and Bratton, Circuit Judges. 


NEW YORK LIFE INS. CO. v. STONE. No. 3063. 
Circuit Court of Appeals, First Circuit. Nov. 27, 1935. 
80 Federal Reporter (2d) 614. 
1. INSURANCE. 


Evidence that insured’s death from revolver shot was accidental, rather than 
suicidal, within double indemnity provision of life policy, he/d insufficient for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[13].) 

Morton, Circuit Judge, dissenting. 

Appeal from the District Court of the United States for the District of 
Massachusetts; Hugh D. McLellan, Judge. 

Action by Elizabeth R. Stone against the New York Life Insurance Company. 
Judgment for plaintiff, and defendant appeals. 

Judgment vacated, verdict set aside, and case remanded, with directions. 

F. H. Nash and Charles P. Curtis, both of Boston, Mass. (Louis H. Cooke, 
of New York City, and Bailey Aldrich, of Boston, Mass., on the brief), for 
appellant. 

3ennett Sanderson, of Boston, Mass. (Geoffrey Bolton, of Boston, Mass., on 
the brief), for appellee. 

3efore Bingham and Morton, Circuit Judges, and Peters, District Judge. 

BINGHAM, Circuit Judge. 

This is an action at law brought against the Insurance Company to recover the 
double indemnity provided for in each of two policies issued by it on the life of 
Charles F. Wheeler. In one of the policies the plaintiff was made the beneficiary. 
The other was made payable to Wheeler’s estate, but since his death has been 
assigned by his administrator to the plaintiff, who now owns it. 

The declaration contains two counts. The first is based upon the policy dated 
August 9, 1920, wherein it was provided that the defendant insured the life of 
Wheeler in the sum of $3,000, or the sum of $6,000 in case the “death of the 
insured resulted, directly and independently of all other causes, from bodily 
injury effected solely through external, violent and accidental means and occurred 
within ninety days after such injury.” The second policy was dated September 
14, 1927, and insured the life of Wheeler in the sum of $2,000, or the sum of four 
thousand in case the death of the insured resulted in the same manner and within 
the same time after injury. 

In each count it is alleged that the insured duly paid the premiums provided 
for in the policies and that, while the policies remained in force, Wheeler, on 
December 10, 1932, suffered bodily injury solely through external, violent and 
accidental means—a pistol wound and blows—and died within ninety days there- 
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after, and that his death resulted directly and indepedently of all other causes 
from said bodily injury; that due proof of his death and of the means of his 
death were furnished the defendant; that thereafter the defendant paid the 
plaintiff under the first policy the sum of $3,024.83, it being the single indemnity 
plus interest under that policy, but did not pay the plaintiff the balance due there- 
under of $3,000 and interest; that the defendant had paid the single indemnity with 
interest under the second policy, but had not paid the balance due of $2,000 with 
interest. 


The defendant in its answer denied each and every material allegation in the 
plaintiff’s writ and declaration. 

The trial was had in the District Court for Massachusetts before a jury. At 
the close of all the evidence the defendant’s motion for a directed verdict was 
denied and its exception saved. The jury returned a verdict reading as 
follows: 

“The jury find for the plaintiff and assess damages in the sum of five thousand 
($5,000) dollars. But if as a matter of law, the defendant is entitled to a verdict, 
the jury find for the defendant and consent that this verdict may be entered 
on order of the United States District Court for the District of Massachusetts or 
of the United States Circuit Court of Appeals for the First Circuit, or of the 
Supreme Court of the United States with the same effect as if returned by them.” 

Thereafter the defendant filed a motion requesting the court to enter a verdict 
in its favor. This motion was denied, and, on July 23, 1935, judgment was entered 
for the plaintiff in the sum of $5,000 damages, with interest. from the dates of 
demand to the date of judgment, and for costs. 

The double indemnity provision is the same in both policies and is as follows: 

“The double indemnity provided on the first page hereof shall be payable 
upon receipt of due proof that the death of the insured resulted directly and 
independently of all other causes from bodily injury effected solely through 
external, violent and accidental means and occurred within ninety days after such 
injury. 

“Double indemnity shall not be payable if the insured’s death resulted from 
self-destruction, whether sane or insane; from the taking of poison or inhaling 
of gas, whether voluntary or otherwise; from committing an assault or felony; 
from war or any act incident thereto; from engaging in riot or insurrection; from 
participation as a passenger or otherwise in aviation or aeronautics; or, directly 
or indirectly, from infirmity of mind or body, from illness or disease, or from any 
bacterial infection other than bacterial infection occurring in consequence of 
accidental and external bodily injury. The company shall have the right and 
opportunity to examine the hody, and to make an autopsy unless prohibited by 
law.’ 

So far as the charge to the jury is concerned, the record does not disclose 
that any exceptions were saved or errors assigned. It will, however, be useful 
to refer to the charge for the purpose of making it clear just what issues were 
submitted to the jury. It there appears that the court instructed the jury that 
“no controversy exists as to the fact that the death of Charles F. Wheeler 
resulted from external and violent means”; that the question was whether ° ‘it 
resulted from accidental means or from self-destruction, whether sane or insane’; 
that counsel “agree that the burden of showing, by a fair preponderance of 
the evidence, that the insured’s death was accidental, not suicidal rests upon 
the plaintiff”; that, if the plaintiff had sustained that burden their verdict should 
be for her, otherwise for the defendant; and, after stating there was a presump- 
tion against suicide, that it was not a conclusive one but a presumption of fact 
which stood until overthrown by evidence, and that “where substantial evidence 
of death by self-inflicted injury appears, the presumption against suicide is not 
at all conclusive.” The court further stated: 

“If evidence of facts and circumstances tending to show suicide are of greater 
or even of equal weight with the presumption and such evidence as there may be 
against suicide, then it is the duty of the tribunal whose province it is to determine 
the facts to find that a person died by self-inflicted wounds”; that they were to put 
on one side “the presumption or inference against suicide, and add to it any ev!- 
dence that there is in the case against suicide. Then you look at the evidence on 
the other side, no matter whence it comes, determine its credibility, giving due 
weight to all the evidence and presumptions in the case, including the presumption 
against murder, as well as the presumption against suicide, and determine whether 
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or not the plaintiff has sustained the burden of showing that the death of Charles 
F. Wheeler was caused by an accident and not by self-inflicted wounds, whether 
he was sane or insane at the time.” 

And after consulting with counsel said: 

“T may not have made it clear to you, and there should be no obscurity about 
it, that the words ‘accidental means’ as used in the policy have the meaning of 
happening unexpectedly without intention or design on the part of the insured, 
and if Charles F. Wheeler was murdered he suffered from an accident within the 
terms of the policy, and the plaintiff would, if Charles F. Wheeler was murdered, 
be entitled to recover. It is not essential that the plaintiff prove by whom the 
fatal shot was fired or the exact manner in which it was fired, but it is incumbent 
upon the plaintiff to show that Charles F. Wheeler did not commit suicide, as 
explained to you in the course of my charge.” 

These instructions not being here in question, we are not called upon to deter- 
mine whether they are correct or not. They stand as the law of the case. From 
them it appears the jury were in substance told that, if the shot that produced 
Wheeler’s death was without intention or design on his part, it was accidental, 
whether the revolver, at the time of its discharge, was in his own hand or that of 
another; and that it was likewise accidental within the terms of the policy if 
the shot that effected Wheeler’s death was fired by one other than Wheeler with 
the intent and design to murder Wheeler, and was murder. 

[1] In view of these instructions, we will first consider whether there was any 
substantial evidence from which it could be found that the shot that killed 
Wheeler was fired by a person other than Wheeler with intent to murder. This 
becomes important in view of the fact that the court charged the jury that, if 
he was murdered, his death was produced by accidental means within the terms 
of the policy. 

After a careful study of the case, we are of the opinion that there was no sub- 
stantial evidence from which it reasonably could be found that the shot that caused 
Wheeler’s death was fired by any one other than Wheeler, and that this is so 
irrespective of the presumption that he was not murdered. 

The evidence disclosed that the only person or persons, other than Wheeler 
himself, who could have fired the shot that effected his death were Raino Kivela 
and Hazel Oikelmus; that the former, at the time in question, was an employee of 
Wheeler and a long-time friend and companion, whose relations with Wheeler 
were in nowise other than the best, while the latter was a woman he had brought 
to his home and who was to marry him and there reside. There is no evidence 
to show that either she or Kivela were other than on the best of terms with 
Wheeler or that either of them had any motive for shooting him or would have 
in any way benefited by his death. On the contrary the only reasonable inference 
from the evidence is that his death would be to their détriment. 

The fatal shooting occurred at Wheeler’s house in New Ipswich, N. H., on the 
10th of December, 1932, at 12 o’clock noon or a few minutes thereafter. Wheeler 
was in the living room, off the kitchen, listening to the radio, when Kivela came 
from his work into the kitchen for dinner. The dinner had been prepared by 
Hazel and she was at work about the dining table in the kitchen. The door from 
the kitchen to the living room was open. The testimony of these two persons 
was that shortly after Kivela came into the kitchen Wheeler was called for dinner; 
that while Kivela stood at the sink washing himself and while Hazel’s little girl, 
tour years of age, was playing on the floor, Wheeler appeared at the living room 
door holding up a revolver and, shouting “here goes,” discharged it; that, frightened 
at what was taking place, Kivela and Hazel ran out of the kitchen, through the 
entryway leading to the woodshed and cement platform; and that they heard two 
shots fired. It is uncontroverted that three shots were fired, and it is certain that 
the first two shots went into the ceiling of the living room above the right half 
of the living room door, and that the third shot was a contact shot, the muzzle 
ot the revolver having been pressed firmly against Wheeler’s forehead a little 
to the left of the median line; that this was the shot that caused his death; that 
the explosion of the gas from the revolver took place within the skull; that the 
expansion thus caused fractured the skull and tore a long hole in the scalp 
through which blood and brain matter exuded; and that the bullet was found 
at the rear of the skull cavity. Whether the failure of Hazel and Kivela to hear 
the third shot was due to their fright when they rushed out of the kitchen or on 
account of the report being deadened because the muzzle of the revolver was 





1202 The Insurance Law Journal, Vol. 86 { June, 1936 


pressed hard against Wheeler’s forehead and caused the explosion of the gas to 
take place in the skull, does not appear, but it was probably attributable to both. 

It is certain, however, that three shots were fired. The bullets of the first two 
shots were dug out of the ceiling of the living room above the right half of the 
door and the third, as above stated, out of Wheeler’s head. The revolver was so 
constructed that, after each shot, it discharged the exploded shell, throwing it 
up and some six feet or more to the right of the barrel of the revolver. Two of 
the shells were found in the living room, to the right of the door. The third shell 
was found on the floor of the kitchen. When the third shot was fired, if Wheeler 
was standing in the doorway of the living room, as Kivela and Hazel testified, 
with the gun in his right hand (he was a right-hand shot), on firing the third shot 
he must have turned the muzzle of the gun towards him and placed it against his 
forehead (the shot was a contact one) and in so doing, if he stood at the time he 
fell as the evidence shows he did, the right side of the revolver would be towards 
the kitchen and the ejected shell would be thrown into the kitchen, for it is 
unquestioned on the evidence that he fell on his back parallel with the line of the 
wall between the living room and the kitchen and to the left of the doorway with 
his feet near the doorway and the pistol, which was his own, lying at his feet. 
This was the position in which he was found according to all the evidence, whether 
of the plaintiff or of the defendant. 

There is no evidence, direct or circumstantial, of what took place at the time 
of the shooting, that contradicts in any material respect the testimony of the 
witnesses Kivela and Hazel. On the contrary the situation shown to exist imme- 
diately following the shooting discloses facts and circumstances that confirm and 
substantiate their testimony. 

If the jury found that the shooting was accidental because the shot that killed 
Wheeler was fired by Kivela or Hazel, the only persons besides Wheeler who 
could have done so, it was pure guesswork. And if they found that the fatal 
shot, though fired by Wheeler, was accidental, it was likewise guesswork and 
unsupported by the evidence. That three shots were fired, two of which went 
into the ceiling and the third into Wheeler’s skull, demonstrated beyond question 
to a reasonable mind that the fatal shot was not accidental. One does not fire 
three shots in succession accidentally, and particularly so when, on firing the third 
shot, he presses the muzzle against his torehead, a contact shot, as was shown 
to have been the case here. 

The motion for a directed verdict should have been granted. The motion 
for entry of the alternative verdict in favor of the defendant should likewise have 
been granted. 

Our order is: 

The judgment of the District Court is vacated, the verdict set aside, and the 
case is remanded to that court with directions to enter the alernative verdict 
and a judgment for the defendant, appellant, with costs to it in both courts 

Morton, Circuit Judge, inclines to think that the great difficulty which a 
person would have in inflicting on himself such a wound as caused Wheeler’s death, 
the postion of his body, the unexplained contused wound on the left side of his 
head, the entire absence of any known motive for suicide or disposition towards 
it together with actions by Wheeler that forenoon clearly indicating an expectation 
of continued life, and the evidence as to other facts which if true might be thought 
inconsistent with suicide, made it proper to submit to the jury the question how 
Wheeler came to his death. 


BLACK v. TRAVELERS’ INS. CO. 6 Div. 800. 
Supreme Court of Alabama. Jan. 16, 1936. 
165 Southern Reporter 221. 


2. INSURANCE. 

When notice of cancellation of policy declares that cancellation is presently 
operative or fixes a time shorter than that prescribed, where policy requires a cer- 
tain number of days’ notice, it becomes effective at expiration of prescribed period. 

(For other cases, see Insurance, Dec. Dig. § 229[2].) 

3. INSURANCE. ; 

Under group policy providing that its indemnity would, if insured was disabled 

: : cas : 
when her employment terminated, continue for three months and “until” employer 
notified insurer to cancel policy, policy held canceled, where notice to cancel was 
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given by employer before expiration of three-month period; term “until” requiring 
time fixed by notice to be after expiration of three months but not requiring notice 
‘. be given at any certain time. 

(For other cases, see Insurance, Dec. Dig. § 229[2].) 


Appeal from Circuit Court, Jefferson County; C. B. Smith, Judge. 

\ction on a policy of group insurance by Bertha M. Black against the Trav- 
elers’ Insurance Company. From a judgment for defendant, plaintiff appeals. 

Affirmed. 

Taylor & Higgins, of Birmingham, for appellant. 

Douglas Arant, J. E. Thornton, and Bradley, Baldwin, All & White, all of 
Birmingham, for appellee. 

Foster, Justice. 

This is an action for death benefits on a group policy of insurance. The insured 
was an employee of a subsidiary of the Dinkler Hotels Company, Inc., and the 
insurance, by the terms of the policy, was to terminate when the employment ended, 
but with the proviso that, if the employee shall at that time “be wholly disabled and 
prevented by bodily injury or disease from engaging in any occupation or employ- 
ment for wage or profit * * * the insurance will remain in force as to such 
employee during the continuance of such disability for the period of three months 
irom the date upon which the employee ceased to work and thereafter during the 
continuance of such disability and while the policy shall remain in force until the 
employer shall es the company to terminate the insurance as to such employee.” 
See 55 A. L. R. 1245 et seq. note. 

Insured ual to be so employed on October 11, 1931. There is evidence from 

-h it could be found by the jury that she was then wholly disabled by disease 

rom engaging in any occupation or employment for wage or profit. The policy 
was then in force, and continued so until April 26, 1932, when she died, having been 
mtinuously so disabled. 

On November 16, 1931, the employer notified defendant by letter to issue can- 
cellation on this employee, referring to the insured here mentioned by name and the 
number of her certificate. It is not controverted by counsel for either party that, 
if the jury found those facts to exist, the insurance continued for at least three 
months after October 11, 1931, and thereafter until the employer shall notify the 
‘company to terminate the insurance as to her. 

But appellant’s contention is that such notice may not be given until the expira- 
tion of three months; and appellee contends that it may be given within the three 
months to be effective at the expiration of that period or at such time thereafter as 
may be designated by the employer. Briefs of counsel concur in the opinion that the 
rights of the parties are dependent upon that question. The trial court accepted 
ippellee’s contention, and we think was correct in doing so. 
|1] We think the principle is sound that, when not forbidden by law or the 
is of the contract, a person has the right to do a thing in the future, without 
condition or qualification, and that right continues up to and including the time in 
the future when it is sought to be effectual; it may be done before that date arrives 
to be effective when it does arrive. This principle is illustrated in our case of 

erhaus v. State, 173 Ala. 483, 498, 55 So. 898, and expressly applied to the situa- 
here involved, Baker v. Travelers’ Ins. Co., 202 N. C. 432, 163 S. E. 110, and to 

inalogous one in Davis v. Metropolitan Ins. Co., 161 Tenn. 655, 32 S.W. (2d) 1034. 


__ We find nothing to the contrary in Travelers’ Ins. Co. v. Conine, 37 Ga. App. 
200, 140 S. E. 784. 


But the cases of Johnsen v. Travelers’ Ins. Co. (Ga. App.) 180 S. E. 387, and 
Travelers’ Ins. Co. v. Sanders, 47 Ga. App. 327, 170 S. E. 387, seem to proceed upon 
a different idea as to the meaning of this clause, and in line with appellant’s con- 
tention. But we do not find where these cases, or the principle in question, were 

sidered by the Supreme Court of Georgia, and we cannot in what the 

‘ourt of Appeals of that state seems to think the contract means in this respect. 

It is also noted that on November 16, 1931, when the cancellation notice was 
, it did not in terms apply to the date of the expiration of the three months’ 
riod nor thereafter, but purported to operate in the present, when its operation 
ld only be effective at a future time, assuming that the employee was disabled 
| continued so as is contended. 


{2} The rule is well settled in this and other jurisdictions, that, when the notice 
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declares that the cancellation is presently operative, or fixes a time shorter than 
that prescribed, where the policy requires a certain number of days’ notice, it 
becomes effective at the expiration of the prescribed period. Hanover Fire Ins. Co. 
v. Wood, 209 Ala. 380, 96 So. 250; 32 Corpus Juris, 1249, 1250, § 437, note 18; 35 
A. L. R. p. 899 et seq., note. 

[3] We think that the provision in the policy that its liability may continue for 
three months, and “until the employer shall notify the company to terminate the 
insurance as to such employee,” does not mean that the notice may not be given 
during those three months. The term “until” means, we think, the time fixed by the 
notice in words or effect to be after the expiration of the three months’ period, but 
no such requirement is properly inferred as to the time when the notice shall be 
given. Undoubtedly the employer could have terminated the coverage by notice 
effective immediately upon the expiration of that period. But for practical purposes 
this could hardly be accomplished by a notice given instantly when that time arrived. 
We think that the notice could have been given before that time, declaring that it 
would then be terminated. Under the principle of our Wood Case, supra, and 
many others cited in the notes to Corpus Juris and A. L. R., supra, the notice would 
have that operation when it purports to be effective at once, but, under the policy, 
it cannot be so until the expiration of the three months’ term, provided, of course, 
the right to cancel existed at the time when such term expired. 

It results that we agree with the trial court that, taking the evidence in its most 
favorable aspect to appellant, she should not recover, and the affirmative charge 
was properly given for defendant, in our opinion. 

The other assignments of error do not affect that question. 

The judgment of the circuit court is accordingly affirmed. 

Affirmed. 

Anderson, C. J., and Gardner and Bouldin, JJ., concur. 


PAGE v. PRUDENTIAL INS. CO. OF AMERICA. 6 Div. 726. 
Supreme Court of Alabama. Jan. 16, 1936. 
165 Southern Reporter 388. 
1. INSURANCE. 

Loss of sight in one eye by brakeman, switchman, or flagman he/d not “total 
permanent disability,” within group policy defining total and permanent disability as 
condition rendering insured unable to perform any work for any kind of compensa- 
tion, where other railroad jobs were open to insured on his familiarizing himself 
with duties thereof. 

“Total permanent disability” preventing insured from performing any 
work for compensation must disqualify insured for any work similar to that 

in which insured was ordinarily engaged before the accident, or for, which 

he may be capable of fitting himself within a reasonable time, and insured 

must be physically disabled from doing and performing the substantial fea- 

tures of any gainful occupation, within the range of his mental and educa- 
tional capacity, with the required skill and accuracy of any such occupation. 

(For other cases, see Insurance, Dec. Dig. § 516.) 

3. INSURANCE. 

Group policy provision limiting coverage of specified physical impairment to 
those occurring within ninety days of accident held effective, although not included 
in certificate issued to employee, where certificate recited that employee was insured 
in accordance with terms of group policy and called for benefit as provided in 
policy (Code 1923, § 8371). 

(For other cases, see Insurance, Dec. Dig. § 151[1].) 

4. INSURANCE. 

Statute prohibiting contract of insurance other than those plainly expre ssed in 

policy issued thereon jeld not intended to prevent issuance of group policies by 


insurer to employer (Code 1923, § 8371). 
(For other cases, see Insurance, Dec. Dig. § 133[1].) 
5. INSURANCE. er 
Where terms of certificate issued by group insurer to employer to be furnished 
employee as evidence of his insurance benefits definitely contradict terms of master 
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policy on material point, rule of liberal construction should be applied in favor of 
certificate holder (Code 1923, § 8371). 


(For other cases, see Insurance, Dec. Dig. § 146[3].) 


Appeal from Circuit Court, Jefferson County; Roger Snyder, Judge. 

Action to recover disability benefits under a group policy of insurance by Joe 
H. Page against the Prudential Insurance Company of America. From a judgment 
for defendant, plaintiff appeals. 

Affirmed. 

London, Yancey, Smith & Windham and J. K. Jackson, all of Birmingham, for 
appellant. ; 

Harsh, Harsh & Hare, of Birmingham, for appellee. 

BouLDIN, Justice. 

The suit, in count 1, is to recover the total permanent disability benefit under a 
group policy of life and disability insurance. 

The disability benefit clause defines the coverage in these words: “Said employee 
* * * shall become totally and permanently disabled or physically or mentally 
incapacitated to such an extent that he or she by reason of such disability or incapa- 
city is rendered wholly, continuously and permanently unable to perform any work 
for any kind of compensation of financial value during the remainder of his or her 
lifetime.” 

The cause was tried on an agreed statement of facts. These facts, so far as 
essential to a decision of the question presented, may be summarized thus: 

The master policy was issued to the Louisville & Nashville Railroad Compariy. 

[1, 2] Plaintiff, Joe H. Page, was an employee insured under such policy. “For 
a number of years prior to June 15, 1931, plaintiff was continuously employed by the 
Louisville & Nashville Railroad Company as a brakeman, a switchman or flagman 
in the transportation department of said railroad.” 

In November, 1926, plaintiff got a cinder in his right eye, which inflicted an 
injury which finally developed, 1931, in a total and permanent loss of sight in that 
eye. He is thus rendered permanently and totally disabled to engage in his employ- 
ment as a member of a train crew. “His left eye has normal vision and he can see 
plainly out of that eye. * * * plaintiff is able, notwithstanding the loss of his 
sight in his right eye, to do other kinds of work other than work in the transporta- 
tion department of a railroad as a member of a train crew after familiarizing him- 
self with the duties of such position, and is able to hold a job in other gainful occu- 
pations such as crossing flagman or as special agent or as freight clerk or as baggage 
clerk or other railroad position which does not require the sight of both eyes after 
familiarizing himself with the duties of such position, and it is further agreed that 
he is acceptable to the railroads as such in his present condition. And it is further 
agreed that Mr. Page’s eyesight has not and would not interfere with his perform- 
ance of any kind of work which he would be otherwise able to perform and which 
does not require the use of both eyes to attend to, and that his physical condition 
is normal in every respect except the loss of sight in his right eye.” Plaintiff is 
forty-seven years of age; “has followed the avocation of a flagman or brakeman or 
switchman on a railroad the majority of his working life and knows no other trade 
or profession, but plaintiff is of normal and average intelligence and can read and 
write and completed the fifth grade in public school.” 


__ In the recent case of Protective Life Ins. Co. v. Hale, 230 Ala. 323, 161 So. 248, 

252, construing a disability clause of like import as that here presented, our former 
decisions were reviewed by the full court. It was declared the disability covered 
by the contract must not be merely occupational, but the insured “must be physically 
disabled from doing and performing the substantial features of any gainful occupa- 
tion, within the range of his mental and educational capacity, with the required 
skill and accuracy of any such occupation.” 

In Protective Life Ins. Co. v. Wallace, 230 Ala. 338, 161 So. 256, 259, considered 
and decided by the full court at the same time as the Hale Case, substantially the 
same rule was stated in these terms: Inability “to do substantially all the material 
acts necessary to the prosecution of some gainful business or occupation, which the 
insured was qualified and capable of doing, and which requires substantially the 
same character of physical and mental training and effort.” See, also, Equitable 
Life Assur. Soc. of United States v. Davis (Ala. Sup.) 164 So. 86. 

Under the agreed facts above, the disability extends only to a limited field of 
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employment, that of railway trainmen, who, because of the peculiar public service in 
which they are employed, two good eyes are required. It is agreed other jobs in 
the railroad service are open to him upon his acquainting himself with the details 
of the new service. It is common knowledge that a man with one good eye, may, 
and often does, engage in all the wide range of employment open to a man with two 
good eyes, save in some special employment demanding full equipment of two eyes. 

Efficiency, in a job worth while, whether he have one or two eyes, requires that 
one familiarize himself with the details of his work. 

In Wilson v. Metropolitan Life Ins. Co., 187 Minn. 462, 245 N. W. 826, 827, 829, 
the Minnesota court, declaring its adherence to the liberal rule of construction, says: 
“The existence of total and permanent disability so as to prevent the plaintiff from 
engaging in any occupation and performing any work for compensation or profit 
must mean any occupation similar to that in which he was ordinarily engaged before 
the accident, or for which he may be capable of fitting himself within a reasonable 
time.” We think this a sound holding. Any more liberal rule would virtually 
enlarge the coverage to occupational disability. 

We make no effort to harmonize the rule declared in our late cases with all the 
utterances of former decisions, nor to differentiate our several cases. We follow 
the last word on the subject as declared by the full court. 

The trial court did not err in denying recovery of the total permanent disability 
benefit under the agreed facts. 

Count 2 claimed a special benefit of $500, stipulated for loss, by accident, of the 
sight of one eye. 

The stipulation of the policy here involved reads: 

“Loss of eyesight or limbs. 

“If any Employee while in the employ of the Employer and insured under this 
Policy shall sustain a physical impairment such as specified below, as a result, 
directly and independently of all other causes, of bodily injuries, effected solely 
through external, violent and accidental means and occurring within ninety days of 
the accident, the Company will pay to such Employee the disability benefit hereinafter 
provided in addition to any other disability benefit under this Policy, immediately 
upon receipt of due proof of such impairment : 

“Fort 10s6 or * °° * -* 

“Sight of one eye—Five Hundred Dollars.” 

Loss of sight shall mean total and irrecoverable loss of sight. 

The agreed statement of facts discloses the disability did not develop within 
ninety days after the accident. The accident, getting a cinder in the eye, occurred 
in November, 1926, the defect of sight developed gradually, and as late as 1928 he 
was found to have sufficient vision in that eye to permit retention of his job as flag- 
man, etc. He did retain the job until 1931. 


[3] Appellant insists upon a recovery of this benefit because the limitation 
“within ninety days of the accident” was not in the certificate issued to the insured 
employee, but only in the master policy held by the employer in Louisville, and never 
seen by the plaintiff. Appellant argues the certificate must be treated as the sole 
contract under Code, § 8371, as construed in National Union Fire Ins. Co. v. 
Griffith, 221 Ala. 112, 127 So. 812. 


The policy stipulated: “The company will issue to the employer for delivery to 
each person insured under this policy an individual certificate setting forth the 
insurance protection to which such person is entitled hereunder and to whom such 
insurance is payable.” Both policy and certificate mentioned certain conversion 
priveleges on termination of employment. The policy, however, stipulated what 
instruments should constitute the entire contract. The certificate was not named as 
one of them. 

The certificate, itself, in its first paragraph, recites: 

“The Louisville & Nashville Railroad Company (hereinafter designated as the 
employer) has entered into a contract with The Prudential Insurance Company of 
America, incorporated under the laws of the state of New Jersey, home office, 
Newark, New Jersey (hereinafter designated as the company), whereby, in accord- 
ance with and subject to the terms and conditions of its Group Policy No. 1788 
issued by the said company and insuring a group of employees of said employer, 
Joe H. Page, an employee included in the said group of employees, has been insured 
for the amounts shown in the following schedule.” 
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Certainly this definitely discloses the certificate is not the sole contract. 

[4] We do not think Code, § 8371, was intended to prevent issuance of group 
policies by the insurer to the employer, who stipulates for and on behalf of his 
employees, and contributes in part to payment of the premiums; a form of insurance 
reduced in price by the administrative features. 

[5] We do not hold that a certificate issued by the insurer to the employer to be 
furnished the employee as evidence of his insurance benefits is to be ignored in 
construing the contract. If its terms definitely contradict those of the master policy 
on a material point, so as to silence inquiry in that regard, the rule of liberal con- 
struction should be applied in favor of the certificate holder. 

We do not think such situation appears in this case. In referring to the benefit 
for loss of the sight of an eye, the certificate further recites that such benefit accrues 
“as provided in the policy.” 
hy find no error in the ruling of the trial court denying recovery of this special 
benefit. 

Affirmed. 

Gardner, Foster, and Knight, JJ., concur. 


KENTUCKY HOME LIFE INS. CO. v. MOSLEY. No. 4—4099. 
Supreme Court of Arkansas. Jan. 20, 1936. 

89 Southwestern Reporter (2d) 744. 

1, INSURANCE. 

Where life policy was operative at time of insured’s death only if amount 
represented by former indebtedness against policy was paid, proof of authority of 
agent who allegedly collected the money as well as proof of the agency was 
necessary for recovery on policy. 

(For other cases, see Insurance, Dec. Dig. § 76. 

2. INSURANCE. 

Evidence held insufficient to establish payment to insurer or his authorized 
agent of amount represented by former indebtedness against life policy, so as to 
authorize recovery on policy. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 

Appeal from Circuit Court, Clark County; Dexter Bush, Judge. 

_ Action by Junie Gober Mosley against the Kentucky Home Life Insurance 
Company. From an adverse judgment, the defendant appeals. 

Reversed and dismissed. 

L. H. Hilton, of Louisville, Ky., D. W. McMillan of Arkadelphia, and Rose, 
Hemingway, Cantrell & Loughborough, of Little Rock, for appellant. 

J. H. Lookadoo and Lyle Brown, both of Arkadelphia, for appellee. 


HENRICKS v. METROPOLITAN LIFE INS. CO. Civ. 10624. 
District Court of Appeal, Second District, Division 2, California. Jan. 10, 1936. 
53 Pacific Reporter (2d) 991. 
1, INSURANCE. 


Statutory provision for term insurance after default in premium payments 
must be read into life policy giving options on default in premium payments only 
where there is no indebtedness on policy (Civ. Code, § 450). 

(For other cases, see Insurance, Dec. Dig. § 367[1].) 

2. INSURANCE. ; : , aa 

Double indemnity clause in contract of life insurance constitutes “life insur- 
ance” and must contain automatic nonforfeiture value (Civ. Code, § 450). 

(For other cases, see Insurance, Dec. Dig. § 367[1].) 

3. INSURANCE. z va aa 

Beneficiary’s election to take under one of the optional values specified in 
lapsed life policy held not to preclude her from subsequently electing to claim under 
statutory provision for term insurance omitted from but required to be read into 
policy (Civ. Code, § 450). 

(For other cases, see Insurance, Dec. Dig. § 367[1].) 

5. INSURANCE. ‘ 

Evidence held to sustain finding relative to amount necessary to purchase 

double indemnity insurance from time policy lapsed to time of insured’s death, 
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since presumption existed that trial court took judicial notice of standard digests 
which supported finding. 


(For other cases, see Insurance, Dec. Dig. § 665[5].) 


Appeal from Superior Court, Los Angeles County; Frank C. Collier, Judge. 

Action by Edythe H. Henricks against the Metropolitan Life Insurance Com- 
pany. Judgment for plaintiff, and defendant appeals. 

Affirmed. 

Loeb, Walker & Loeb, of Los Angeles, for appellant. 

Black, Hammack & McWilliams, of Los Angeles, for respondent. 

McComs, Justice pro tem. 

This is an appeal by defendant from a judgment entered against it in an 
action upon a policy of life insurance. 

The stipulated facts are: On May 19, 1924, the defendant issued a policy of 
insurance upon the life of Noah Henricks in the sum of $2,500. The nonforfeiture 
provisions of this policy so far as material here are as follows: 

“Options on Surrender or Lapse—Upon failure to pay any premium or any 
part thereof when due, this Policy, except as otherwise provided herein, shall 
immediately lapse. If, however, the lapse occur after three full years’ premiums 
shall have been paid, the owner hereof, provided there be no indebtedness hereon, 
shall, upon written request filed with the Company at its Home Office together with 
the presentation of the Policy for legal surrender or for endorsement within three 
months from the due date of premium in default, be entitled to one of the following 
options : 

“*First—A cash surrender value. 

“*The Company in its discretion may defer the payment of the cash value for 
a period not exceeding ninety days after the application therefor is received by the 
Company. 

““*Second—To have the insurance continued for a reduced amount of non- 
varticipating paid-up insurance (including any existing additions to the credit of 
the Policy), payable at the same time and under the same conditions as the 
Policy. Such paid-up insurance shall have an increasing cash surrender value equal 
to the full reserve at the date of surrender, or a loan value up to the limit of the 
cash surrender value. Interest on loan under such paid-up insurance shall be 
payable annually in advance to the end of the policy year at the rate of six per 
centum per annum. 

“*Third—To have the insurance continued for its original amount as term 
insurance in whole number of months from due date of premium in default, without 
participation and without the right to loan, but with a cash surrender value 
decreasing each year and ceasing entirely upon the expiry of the extension term, 
which value shall be the full reserve in even dollars for each one thousand 
dollars of insurance at the date of surrender. 

“‘Tf the owner shall not, within three months from the date of premium 
default, surrender this Policy to the Company at its Home Office for a cash sur- 
render value or for endorsement for paid-up insurance or term insurance as pro- 
vided in the above options, the policy shall be continued for a reduced amount 
of paid-up insurance as provided in the second option. 


“The values of these options are mathematical equivalents, and have been 
calculated on the basis of the Metropolitan Intermedinate Table of Mortality, as 
adopted by the Insurance Department of the State of New York for computing 
reserves hereunder, with interest at three and one-half per centum per annum 
(omitting fractions of a dollar per thousand of insurance) less a surrender charge 
not exceeding in any case two and one-half per centum of the face of the Policy; 
except that after the time for which premiums are payable as stated on the first 
page hereof, no surrender charge has been made. These values as computed 
produce the results set forth in the table herein at the end of the respective 
years. Values for other years (after the twentieth) will be computed upon the 
same basis for the entire reserve in even dollars for each one thousand dollars ot 
insurance, and for even months in the event of election of term insurance, and 
will be furnished upon request of the Insured. 


“‘Any indebtedness to the Company under this policy will be deducted from 
the cash value; and such indebtedness will also reduce the amount of paid-up 
insurance or the amount continued as term insurance in such proportion as the 
indebtedness bears to the cash value at due date of premium in default. 
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“*The reserve for which funds are to be held upon this Policy shall be 
computed upon the Metropolitan Intermediate Mortality Table (as adopted by 
the Insurance Department of the State of New York), with interest at three and 
one-half per centum per annum.’ ” 

This policy had attached to it as of the same date a supplementary contract 
executed by the defendant, which by its terms was made a part of the life insurance 
policy, providing for double indemnity, in event the insured died as a result 
directly, or independently of all other causes, of bodily injuries sustained through 
external, violent, and accidental means. 

It also contained this provision: 

“This supplementary contract shall automatically terminate and be of no 
further force or effect if any premium on said policy, or on this supplementary 
contract, shall remain unpaid at the end of the period of grace allowed under 
said policy for payment of premium thereunder or if said policy be surrendered 
or converted under one of its nonforfeiture provisions or otherwise terminated.” 

All premiums on the policy and supplementary contract were paid to February 
19, 1932, but the premium due on that date was never paid. May 8, 1932, insured 
was drowned. 

The insured had borrowed $260.80 against the policy, which sum together with 
interest left a total indebtedness at the date of death of $270.15. 

Three months after the policy had lapsed, plaintiff, the beneficiary named in 
the policy, demanded that the third nonforfeiture option specified in the policy 
be allowed her. 

In addition to the stipulated facts, the trial court found: 

“That the sum of $33.60 applied as a net single premium to purchase Paid-Up 
Non-Participating Term Insurance in the sum of $2,500.00 at the age of twenty- 
nine and three-fourths years, and to purchase insurance in the amount of $2,500.00 
insuring against loss of life as a result, directly and independently of all other 
causes, of bodily injury sustained through external, violent and accidental means, 
would purchase said insurance in the total amount of $5,000.00 for a period in 
excess of two months (2) and nineteen (19) days.” 

The lower court gave judgment for the plaintiff in the sum of $5,000. 

Defendant relies for reversal of the judgment on four propositions: 

First. Section 450 of the Civil Code (now section 10151 of the Insurance Code 
[St. 1935, p. 496]) requires only one of the three forms of automatic nonforfeiture 
value to be contained in a life insurance policy. 

Second. A supplementary contract of double indemnity insurance in the 
event of death by accidental means need not contain an automatic nonfeiture 
value. 

Third. If, in lieu of the automatic nonforfeiture value provided in a life 
insurance policy, the beneficiary voluntarily and expressly elects to have one of 
certain other optional values specified in the policy, she is bound by such election 
and by the terms of the option so exercised. 

Fourth. There was not any evidence to sustain the trial court’s finding relative 
to the amount necessary to purchase double indemnity insurance for a period in 
excess of two months and nineteen days. 

[1] Defendant’s first proposition is answered adversely to its contention by 
Metcalf v. Metropolitan Life Ins. Co., 1 Cal. App. (2d) 481, 489, 37 P.(2d) 115, 
38 P.(2d) 401, in which case the District Court of Appeal of this state for the 
Third Appellate District held, in construing the nonforfeiture provisions of a 
life insurance policy identical with those in the instant case, that such provisions 
did not comply with the requirements of section 450 of the Civil Code (now 
section 10151 of the Insurance Code), and that the first provision of said section, 
granting nonparticipating term insurance, where the policy failed to comply with 
the requirements of the section, should be read into the policy. The Supreme 
Court in denying a hearing in Metcalf v. Metropolitan Life Ins. Co., supra, with- 
held its approval from that portion of the opinion relating to section 450 of 
the Civil Code, presumably for the reason that it was dictum in the case. We are, 
however, of the opinion that this dictum states the correct rule of law. 

[2] The second proposition must be answered adversely to defendant’s con- 
tention, as the correct rule is stated in New York Life Ins. Co. v. Rositzky (C. C. 
A.) 45 F.(2d) 758, writ of review denied by the United States Supreme Court, 283 
U. S. 829, 51 S. Ct. 353, 75 L. Ed. 1442. In this case the United States Circuit 
Court of Appeals, Eighth Circuit, held that a double indemnity clause in a contract 
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of insurance was life insurance and therefore that the Missouri nonforfeiture 
value statutes were applicable. Judge Kenyon, quoting with approval from Logan 
v. Fidelity & Casualty Co., 146 Mo. 114, 47 S. W. 948, 950, at page 763 of 45 F.(2d), 
says: 

: “When a policy covers loss of life from external, violent, and accidental 
means alone, why is it not insurance on life? Such a provision incorporated in a 
general life insurance policy admittedly would be insurance on life. Then, why 
less insurance on life because not coupled with provisions covering loss of life 
from usual or natural causes as well? * * * 

“The mere addition of one or more features or elements in a contract of 
insurance on life, that may serve to give the contract or policy a particular 
designation in the business or insurance world, will not in the least devest the 
contract or policy of its chief character of insurance on life, or make the contract 
other than life insurance. The promise to pay a weekly indemnity by an insurance 
company in the event the insured receives an injury from an accident not resulting 
in death, does not change the character of the agreement of the policy to pay a 
certain other sum when the accident results fatally, which is life insurance from 
accidental causes, as the promise to pay a certain stipulated sum to the insured 
(now contained in many of the policies issued by what is known as ‘old-line’ life 
insurance companies), when the insured attains a given age, or in a definite 
specified time, and if before the insured arrives at the age designated, or before 
the time fixed for its certain payment, he shall die from any cause, accidental or 
otherwise, to pay his legal representatives or some one named in the policy as 
beneficiary the amount stipulated, is none the less life insurance because coupled 
with an investment or bond feature, not found in what is commonly known as a 
‘straight’ life insurance policy. The calling of a contract of insurance an ‘accident,’ 
‘tontine,’ or ‘regular’ life policy, or, for that matter, by any other appellation that 
may be adopted for business or conventional uses or classification, cannot make a 
policy containing an agreement to pay to another a sum of money designated upon 
the happening of an unknown or contingent event, depending upon the existence 
of life, less a policy of insurance on life. 

“Insurance on life includes all policies of insurance in which the payment of 
the insurance money is contingent upon the loss of life.” 

[3] Defendant’s third proposition is answered contrary to its claim by the 
provision of section 450 of the Civil Code (now section 10153 of the Insurance 
Code) providing that, “No agreement between the company and the policy-holder 
or applicant for insurance contrary to the foregoing (referring to the non- 
forfeiture values) shall be held to waive any of the provisions provided above.” 

Clearly, in view of this unequivocal pronouncement of the Legislature, neither 
the insured nor beneficiary in the policy could by election or any other purported 
agreement or act waive the benefits conferred by section 450 of the Civil Code. 

{4, 5] The final proposition presented by defendant is untenable, since, in the 
absence of a showing to the contrary in the record, it will be presumed that the 
trial court took judicial notice, as it might properly have done, of such standard 
digests as the “Unique Manual,” which is issued annually by the National Under- 
writers and gives the cost of all types of insurance written by the major insurance 
companies doing business in the United States. At page 26 of this digest for the 
year 1932 it will be observed that there was substantial evidence to support the 
finding under scrutiny here. Dickinson v. Southern Pacific Co., 172 Cal. 727, 730, 
158 P. 183; 23 Cor. Jur. 163, § 1989. 

The judgment is affirmed. 

I concur: Crail, P. J 


I concur in the judgment: Wood, J. 


MUTUAL LIFE INS. CO. OF NEW YORK v. MARGOLIS et al. Civ. 5460. 


District Court of Appeal, Third District, California. Jan. 22, 1936. 
53 Pacific Reporter (2d) 1017. i 
1. INSURANCE. 

Where insurance contract refers to policy and application as entire contract, 
and incontestability clause provides policy shall be incontestable except as to pro- 
visions relating to disability benefits, an ambiguity exists, and such ambiguity must 
be resolved in favor of insured. , 


(For other cases, see Insurance, Dec. Dig. § 146[3].) 
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2, INSURANCE. 2p ’ ; : 

Clause in life policy providing that policy should be incontestable after one year 
except for nonpayment of premiums and provisions relating to double indemnity 
and disability benefits precluded contest of policy for fraud in its procurement. 

(For other cases, see Insurance, Dec. Dig. § 400.) 


Appeal from Superior Court, Los Angeles County; Walter J. Desmond, Judge. 
Action by the Mutual Life Insurance Company of New York against Abraham 
S. Margolis and another. From a judgment for defendants, plaintiff appeals. 


& Riordan, all of San Francisco, and J. R. Girling and O’Melveny, Tuller & Myers, 
all of Los Angeles, for appellant. 

Arthur Rosenblum, of Los Angeles (Edgar C. Levey, of San Francisco, of 
counsel), for respondents. 

Mr. Presiding Justice PuLLEN delivered the opinion of the court. 

This is an action brought by plaintiff to rescind, for fraudulent and untrue 
representations, two policies of insurance. These identical contracts of insurance 
were issued April 18, 1927, by the Mutual Life Insurance Company of New York 
in favor of respondent Margolis, and provided, first, for the payment of a fixed sum 
to a named beneficiary upon the death of the insured; secondly, for the payment to 
the same beneficiary of an additional specified sum if death was the result of an 
accident; and, lastly, for the payment to the insured of a specified monthly sum so 
long as he was totally and permanently disabled. 

The policies were based upon and issued in reliance upon a prior written appli- 
cation wherein Margolis represented that he was in good health and had not suffered 
any illness nor been treated by a physician. In 1933 plaintiff discovered these 
representations were untrue and that Margolis was not in good health in April, 1927, 
and had been treated by a physician. 

Thereupon plaintiff elected to rescind, and this action was commenced for the 
annulment and rescission of the provisions of the policies referring to the disability 
benefits. After the first witness for plaintiff had been sworn, the court sustained an 
objection of defendant to the introduction of any evidence. This objection to the 
introduction of evidence was based upon the ground that the complaint failed to 
state a cause of action; that the action was barred by the statute of limitations and 
by laches; that the contract of insurance was not severable or divisible; and that, by 
reason of an incontestability clause contained in the policies, plaintiff was precluded 
and estopped from rescinding or contesting the validity of the contracts of insurance. 

The incontestability clause appearing in the policies is in the following words: 
“Except for non-payment of premiums and except for the restrictions and provisions 
applying to the double indemnity and disability benefits, as provided in sections 1 
and 3, respectively, this policy shall be incontestable after one year from its date 
of issue unless the insured dies in such year, in which event it shall be incontestable 
after two years from its date of issue.” 

Plaintiff contends that it has the right to contest and rescind the disability fea- 
tures of the policies by reason of the exception in the incontestability clause refer- 
ring to the restrictions applying to the disability benefits. Respondent, upon the 
other hand, claims that the exception in the clause reserves only to plaintiff the right 
to contest, not the validity of the policy, but the restrictions and provisions set 
forth in sections 1 and 3 of the policy; and that, fraud not being mentioned or set 
forth.as a restriction or provision in either sections 1 and 3 nor excepted in the 
incontestability clause itself, plaintiff is barred thereby from attacking the validity 
of the policies for alleged fraud in their procurement or inception. 

Appellant urges two grounds for reversal: First, that fraud vitiates an insur- 
ance contract as it does any other kind of contract; and, secondly, the incontesta- 
bility clause affects only the life insurance features of the contract. 

The validity of a so-called incontestability clause in a contract of insurance is 
fully established in this state in the case of Dibble v. Reliance Life Insurance Co., 
170 Cal. 199, 149 P. 171, 173, Ann. Cas. 1917E, 34, which upholds the sufficiency of 
such provisions in a life insurance contract and quotes from many authorities to 
support its conclusion. It is there held, which answers the first contention of appel- 
lant, that such a clause in a contract of insurance does not waive all defenses and 
condone fraud, but, in so far as it allows a reasonable opportunity to discover the 
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fraud and grants ample time to present the defense of fraud, it is only fixing a 
shorter period of limitation than that provided by the general statute of limitations, 
and acts as a further statute of repose, which in accord with well-established prin- 
ciples of law the Legislature can do. The Supreme Court said, adopting the opinion 
of Mr. Justice Burnett of this court: “It was not the object of the parties to said 
insurance policy to exempt the insured from the consequences of his fraud, but the 
object and effect of said incontestable clause was simply to provide a shorter term 
for maintaining said claim than is prescribed by the statute of limitations. In other 
words, in my opinion, by said section [1668, Civ. Code] the Legislature did not intend 
to condemn a contract that in the interest of repose and security would fix a reason- 
able limit for the time in which such defense might be successfully urged, but the 
intention was to preclude a contract that would altogether relieve either party of the 
consequence of his own fraud.” 

While the foregoing case is the only declaration of the rule in California, our 
task in deciding the issues presented in the instant case has been simplified by 
decisions of the federal courts wherein the same questions as have been raised here 
were met and considered, and, being in accord with the logic of Dibble v. Reliance 
Insurance Co., supra, we adopt the principles there so convincingly expressed. 

In Ness v. Mutual Life Insurance Co. (C. C. A.) 70 F.(2d) 59, the insurance 
company sought to cancel the disability and indemnity provisions of two policies of 
insurance wherein the incontestability clause was identical in phraseology with the 
clause in the case at bar, and sections 1 and 3 of the policy referred to in that case 
were likewise identical in phraseology with sections 1 and 3 of the policies here 
under examination. In the Ness Case the trial court specifically found the policy 
was obtained by means of fraud and misrepresentation, but nevertheless Judge 
Parker of the United States Circuit Court of Appeals for the Fourth Circuit, inter- 
preting the language of the incontestability clause, held that there was no ambiguity 
in the incontestability clause, and such clause precluded any defense that the indem- 
nity and disability provisions were procured by fraud, and precluded a contest of 


the policy on any grounds which were not specifically excepted in the incontest- 
ability clause itself. 


The incontestability clause here provides that the policy shall be incontestable 
after one year from its date of issue, except, first, for the nonpayment of premiums; 
and secondly, except “for the restrictions and provisions applying to the Double 
Indemnity and Disability Benefits as provided in Sections 1 and 3, respectively. 
ke OK 

Briefly summarized, these restrictions and provisions in section 1 are that, upon 
proof that insured died as a direct result of bodily injury, effected solely through 
external, violent, and accidental means, independently and exclusively of all other 
causes, and that, except in cases of drowning or asphyxiation, there is evidence of 
a visible contusion or wound, that death occurred within 90 days after the injury, 
and that. the death did not result from self-destruction, or from military or naval 
service in time of war, or riot, of from participation in aeronautics, or from disease 
or bodily or mental infirmity, double indemnity will be paid. This section also 
contains provisions as to right of examination of the body and to perform an autopsy. 

Section 3, relating to disability benefits, defines total and permanent disability, 
and is followed by a provision that the disability benefits and waiver of premiums 
shall be granted if the insured, before attaining the age of 60, and while no premium 
is in default, shall furnish the company due proof of disability. Then a number of 
general provisions relating to disability benefits with restrictions as to certain 
activities of the insured are given. 

The opinion in the Ness Case then proceeds to analyze the exceptions, and 
points out that the effect of the second exception is merely to preserve the rights 
of the company under the restrictions and provisions specifically set forth in sec- 
tions 1 and 3. The purpose of the second exception as found by the court was “to 
make clear that, notwithstanding the provisions of that clause, the company reserved 
the right to rely upon the restrictions and provisions contained in sections 1 and 3. 
Thus the right was reserved to contest, under section 1, liability for double indemnity 
in case of suicide or death resulting from military or naval service or from engaging 
in felony. And the right was reserved to contest, under section 3, claims for dis- 
ability where due proofs had not been furnished. * * *” The court further pointed 
out that the clause was dealing with defenses which might be asserted to the policy, 
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and the exceptions were intended to except certain defenses which were enumerated 
in sections 1 and 3, which exceptions are not to the double indemnity or disability 
benefits but to the restrictions and provisions applying to the double indemnity and 
disability benefits. 

Following the Ness Case, both chronologically and in principle are Mutual Life 
Insurance Co. v. Markowitz, 78 F.(2d) 396, and New York Life Insurance Co. v. 
Kaufman, 78 F.(2d) 398, both of which involved the same questions and the identical 
lauguage in the incontestability clause as was used in the instant case, and which are 
both decided in the United State Circuit Court of Appeal for the Ninth Circuit, and 
in both Judge Denman was the author of the opinion. Also we refer to Thompson 
vy. New York Life Insurance Co. (D. C.) 9 F. Supp. 248; New York Life Insur- 
ance Co. v. Truesdale (C. C. A.) 79 F.(2d) 481; Kiriakides v. Equitable Life Assur- 
ance Soc., 174 S. C. 140, 177 S. E. 40; Wilson v. Equitable Life Insurance Co. 
(Iowa) 262 N. W. 525. 

[1] It is unnecessary to quote from the foregoing authorities, but a brief 
résumé may not be out of order. In New York Life Insurance Co. v. Kaufman, 
supra, the action was for cancellation on the ground of fraudulent concealment by 
the insured in regard to his prior health and medical history. The trial court found 
the existence of fraud, and the permanent total disability of the insured, and held 
that the incontestability clause was not applicable to the disability portions of the 
contract, and directed that defendant take nothing, canceled the disability insurance, 
and directed the defendant to repay to the company the amounts already received 
as benefits. On appeal, it was held that, where the contract refers to the policy and 
application as the entire contract, and the incontestability clause provides the policy 
shall be incontestable except as to the provisions and conditions relating to disability 
benefits, an ambiguity exists, and must therefore be resolved in favor of the insured. 
That this is the rule there can be no doubt. Mr. Justice Stone, in the case of Asch- 
enbrenner v. United States Fidelity & Guaranty Co., 292 U. S. 80, 54 S. Ct. 590, 592, 
78 L,. Ed. 1137, states the rule and reason thus: “The phraseology of contracts of 
insurance is that chosen by the insurer and the contract in fixed form is tendered 
to the prospective policy holder who is often without technical training, and who 
rarely accepts it with a lawyer at his elbow. So if its language is reasonably 
open to two constructions, that more favorable to the insured will be adopted * * * 
and unless it is obvious that the words are intended to be used in their technical 
connotation they will be given the meaning that common speech imports.” 


[2] In the case of Northern Life Insurance Co. v. Christie, 179 Wash. 88, 36 P. 
(2d) 73, 74, arising in the state of Washington, an action by an insurer was brought 
to cancel and rescind a policy of accident and health insurance on the ground of 
fraud in procuring the same and to recover back moneys paid out in monthly indem- 
nities. The insured relied upon the incontestability clause in the policy, which read: 
“Incontestability—This policy shall be incontestable after one year from date of 
policy, except for the non-payment of premium or service in army or navy in time 
of war.” The court there held that such incontestability clause applied to the entire 
policy which was made up of provisions affecting life, health, and accident pro- 
tection. 

We believe no further citation of authorities need be enumerated, as those 


herein referred to clearly express the rule as this court conceives the rule to be. The 
judgment from which the appeal is taken is affirmed. 


We concur: Thompson, J.; Plummer, J. 


OCCIDENTAL LIFE INS. co. v. UNITED STATES NAT. BANK OF 
DENVER, COLO. No. 13459. 
Supreme Court of Colorado. Dec. 23, 1935. 
53 Pacifi¢e Reporter (2d) 1180. 


1. INSURANCE. 


Death of insured by unexplained violent external means is not presumed to be 
Tresult of suicide or murder. 


(For other cases, see Insurance, Dec. Dig. § 646[7].) 
2. INSURANCE. 


Showing that insured’s death occurred by unexplained violent external means is 
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prima facie proof of accidental death which may be overcome by direct or circum- 
stantial evidence. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 
3. INSURANCE, | 

_ Exclusion of evidence tending to show that insured had motive for committing 

suicide is error. 

(For other cases, see Insurance, Dec. Dig. § 659[2].) 
4. INSURANCE. | 
_ In action on life policy, testimony of insurer’s cashier that she informed 
insured on date of his death that premium on policy was due on that day jeld 
admissible on question whether insured had motive to commit suicide. 

(For other cases, see Insurance, Dec. Dig. § 659[2].) 

En Banc. 

Error to District Court, City and County of Denver; Henley A. Calvert, 
Judge. 4 

Reversed and remanded for a new trial. 

Smith, Brock, Akolt & Campbell and E. R. Campbell, all of Denver, for 
plaintiff in error. 


Harry C. Riddle, of Denver, for defendant in error. 
Butter, Chief Justice. 
_ This writ of error was sued out to obtain the reversal of a judgment in favor 
of the United States National Bank of Denver against Occidental Life Insurance 
Company in an action on an insurance policy. 


On December 14, 1920, the insurance company insured the life of William 
Doane Watson, agreeing to pay $10,000 upon the death of the insured. Attached 
thereto and made a part thereof was a “Double Benefit Supplement,” agreeing 
to pay to the beneficiary the additional sum of $10,000 if the insured should die 
within ninety days after, and as the result of, sustaining bodily injury (except 
in case of suicide while sane or insane) “effected by the happening of a purely 
accidental event.” In May, 1931, the insured borrowed money from the insurance 
company and assigned the policy to it as collateral security. Thereafter he 
borrowed money from the United States National Bank and, as collateral security 
for the loan, assigned to it the policy, subject to the assignment theretofore made 
to the insurance company. On August 23, 1932, the insured died of a revolver-shot 
wound. On October of that year the insurance company paid to the bank, under 
the straight life insurance policy, $8,364.90, being $10,000, less the amount owing 
by the insured to the insurance company. It refused to pay the additional sum 
under the “Double Benefit Supplement,” whereupon the bank commenced this 
action. 

Dudley D. Watson, brother of the insured and associated with him in busi- 
ness, was a witness for the bank. He testified substantially as follows: The 
insured came to the company’s office at about 9 o’clock on the day of his death, 
went to his desk, and began his morning work in his customary way. He had 
been carrying out his work as usual for some time before his death. The insured 
had particular charge of looking after the installation of some work that started 
that morning. Insured made some telephone calls in connection with company 
business, and then left the office about 9:15 a. m. He came back between 10 and 
11 o'clock, took care of some more work at his desk, looked at some mail, and 
had some papers in his hand. The witness left the office to go to lunch between 
12:30 and 1 o’clock, but did not remember whether the insured was in the store 
when he left or not. The witness returned to the store about a quarter after !. 
He did not notice anything unusual at the store, but he did not see the insured. 
Later in the afternoon, the witness was anxious for some information which 
the insured had about some merchandise and inquired whether he had come back 
or not, and was informed by others around the office that he had not been seen. 
Some time between half past 2 and 3, the witness went into the basement and 
found the insured lying dead on the basement floor. His body was 3 to 4 feet 
from the freight elevator in the rear of the basement. He was dead from a pistol 
shot. The witness saw a revolver. It was “kind of under his coat, under the left 
side of his coat, which was open.” His right hand was rather toward his waist 
a little bit, over toward the floor. The revolver was not actually held in the 
right hand, but was lying a few inches therefrom. The revolver shot was in his 
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right temple. To get into the basement it was necessary to come into the store 
or office upstairs and then go into the basement through either the freight elevator 
at the back or the stairway at the front. 

Miss Lou Mackey, an employee, testified substantially as follows: The insured, 
when he arrived at the office, greeted every one and then started attending to 
company business. He went about his business in the usual way, and had been 
doing that for some time before. At about quarter to 10 he left. Witness did 
not see him when he came back. She was continuously in the office from the time 
of her arrival until after the body was found, except during her lunch time, which 
was between 12 and 1 o’clock. She did not hear any pistol shot or anything 
unusual; never heard any disturbance in the basement or anything else to arrest 
her attention. Insured was normal in all respects, so far as witness knew, except 
that occasionally he suffered from hay fever. On the morning of his death he 
was making diagrams of some work for the company. 

Police Officer Madigan testified that on the day in question he went to the 
place to investigate the death; that the body was between 50 and 75 feet from 
the front stairway and from 3 to 5 feet from the elevator shaft; that the body 
was lying on the left side; that the gun was held limply in the right hand, laid 
“kind of over toward the left side of the body”; and that there was evidence of 
blood on “the gun wound and the head.” (The abstract has it “gun, wound and 
head,” but we have followed the record.) He testified, also, that around the body 
the floor was clear; that he saw no rubbish there that a man could have stumbled 
over; that he discovered no evidence of a scuffle, or of any murder or foul play; 
and that Deputy Coroner Bostwick opened the gun, and there was only one bullet 
discharged. 

Deputy Coroner Bostwick testified that he was with Madigan and saw the 
body on the basement floor; that the basement was lighted; that the right hand 
was lying on the right side of the body; that a revolver was lying on the left side, 
on the coat, about 9 or 10 inches from the left hand; that the gun was not clutched 
in the right hand when he saw it; that there was no sign of a scuffle there; that 
the basement floor had not been disturbed, as far as he could see; and that he 
did not see any signs of foul play. 

The court admitted a copy of the death certificate certified by the state regis- 
trar of vital statistics. Among other things, the following appeared therein: 
Printed, “The principal cause of death and related causes of importance were as 
follows :” Typewritten, “Revolver shot wound head.” Printed, “If death was due 
to external causes (violence) fill in also the following: Accident, suicide or homi- 
cide?” Typewritten, “Suicide.” Counsel for the bank objected to the answer to 
the last question only. The court admitted the entire certificate, stating that suicide 
was immaterial, and that at the proper time he would instruct to that effect. 

Ada Walker testified that she was cashier for the defendant company and was 
such on August 23, 1932; that, as cashier, her duty was to keep the records of 
the policies and premium payments on policies that the company had outstanding; 
that she kept such record on the policy issued on the life of William Doane Wat- 
son and kept written records of premium payments; that the premium was.due 
on the policy on August 23, 1932, the date of the death of the insured; that it was 
originally due May 23, 1932, but the premium was not paid when originally due 
on May 23, 1932, and the company had extended the time of payment up until 
August 23, 1932. The insurance company offered to prove by the witness “that 
the decedent, William Doane Watson, did on August 23, 1932, at about 11 a. m., 
inquire of said witness Walker, Cashier of the defendant company, as to the 
status of said policy, and was informed by the said witness Walker that the 
premium was due on said policy on August 23rd and would have to be paid on 
that date else the insurance would be void, and that the said decedent, William 
Doane Watson, replied to the witness Walker that he would take care of it.” The 
court refused to receive the offered evidence, holding that suicide is no defense 

\t the close of the evidence, the court directed a verdict for the bank in the 
sum cf $10,891.10, and rendered judgment on the directed verdict. 

There was no evidence having the slightest tendency to show that the insured 
Was insane, nor was it contended that he was insane. Throughout the trial the 
court acted on the assumption, though there was no direct finding, that the insured 
committed suicide while sane. The court held that the insurance company was 
liable by virtue of section 2532 of Compiled Laws of 1921, which is as follows: 
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“From and after the passage of this act, the suicide of a policy-holder after the 
first policy year, of any life insurance company doing business in this state, shall 
not be a defense against the payment of a life insurance policy, whether said 
suicide was voluntary or involuntary, and whether said policy-holder was sane 
or insane.” Since the trial of this case, we have held that that section does not 
apply where a policy provides for the payment of money upon the accidental 
death of the insured and the insured commits suicide while sane. Capitol Life 
Insurance Co. v. Di Iullo (Colo.) 53 P.(2d) 1183. 

There was no determination of the question whether the death of the insured 
was accidental in the usual meaning of that term. 

[1-4] When death by unexplained violent external means is established, the 
law does not presume suicide or murder; the presumption is to the contrary. 
Such a showing is prima facie proof that the death was accidental. Preferred 
Accident Insurance Co. v. Fielding, Adm’r, 35 Colo. 19, 83 P. 1013, 9 Ann. Cas. 
916; Bickes v. Travelers’ Insurance Co., 87 Colo. 297, 287 P. 859; Lampkin y. 
Travelers’ Insurance Co., 11 Colo. App. 249, 52 P. 1040. But that prima facie 
showing may be overcome by evidence, either direct or circumstantial. In the 
present case there was more than the bare fact of death by unexplained violent 
external means; there were circumstances sufficient to require a finding whether 
the death was accidental or suicidal. In such a situation the widest latitude of 
inquiry as to the existence of a motive to commit suicide should be permitted to 
enable the insurer to overcome, if it can, the presumption against suicide. The 
rejection of evidence tending to show that the insured had a motive to commit 
suicide is error. Occidental Life Insurance Co. v. Graham (C. C. A., Eighth 
Circuit), 22 F.(2d) 528. The matters that the insurance company offered to 
prove by the witness Ada Walker were admissible as bearing upon the question 
ot whether or not the insured had a motive to commit suicide, and its rejection, 
in the circumstances of this case, was reversible error. 

[5] As the case must go back for a new trial, it is well to dispose of a 
question that in all probability will arise again at that trial. That question is 
the admissibility of that part of the death certificate indicating that the death of 
the insured was suicidal. It was admissible. Section 976 of Compiled Laws of 
1921 requires the death certificate to state, among other things, “Causes of death, 
which may be the result of either disease or violence, shall be carefully defined; 
and, if from violence, its nature shall be stated, and whether (probably) acci- 
dental, suicidal, or homicidal.” Section 990, Id., provides: “That the state registrar 
shall, upon request, furnish any applicant a certified copy of record of any * * * 
death, registered under provisions of this act. * * * And any such copy of the 
record of a * * * death, when properly certified by the state registrar to be a true 
copy thereof, shall be prima facie evidence in all courts and places of the facts 
therein stated.” 


The judgment is reversed, and the cause is remanded for a new trial. 


CAPITOL LIFE INS. CO. v. DI IULLO. No. 13778. 
Supreme Court of Colorado. Dec. 23, 1935. 
Rehearing Denied Jan. 27, 1936. 

53 Pacific Reporter (2d) 1183. 

1. INSURANCE. ; 7 
Suicide while insane is an “accident” within accidental clause of life policy. 
(For other cases, see Insurance, Dec. Dig. § 465.) 

2. INSURANCE. . s 
Statute making suicide of life policyholder no defense against payment ot 

policy does not authorize recovery on policy which provides for payment of insur- 

ance on accidental death of insured and insured commits suicide while sane, since 

suicide while sane is not an “accident” (C. L. § 2532). 

(For other cases, see Insurance, Dec. Dig. § 465.) 
Burke, Hilliard, and Young, JJ., dissenting. 
En Banc. 

Error to District Court, City and County of Denver; Samuel W. Johnson, 

Judge. 
Action by Elvira Di Iullo against the Capitol Life Insurance Company. Judg- 

ment for the plaintiff, and the defendant brings error. 
Reversed and remanded, with instructions to dismiss. 
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Wm. E. Hutton and Bruce B. McCay, both of Denver, for plaintiff in error. 
Gilbert L. McDonough and Frank McDonough, Jr., both of Denver (Willis 


L. Strachan and Jno. T. Haney, both of Colorado Springs, of counsel), for 
defendant in error. 


SHAW v. JOHN HANCOCK MUT. LIFE INS. CO. 
Supreme Court of Errors of Connecticut. Jan. 8, 1936. 
182 Atlantic Reporter 472. 
1. INSURANCE. 


Relations of parties to policy are contractual and policy, proceeds of which 
are payable to third person, is a third party beneficiary contract. 

(For other cases, see Insurance, Dec. Dig. § 156[1].) 

2. INSURANCE. ts ; : 

Whether policy provision confers rights only on immediate parties to 
exclusion of beneficiary depends on intent of parties to contract determined from 
provisions thereof in light of circumstances existing when it was issued. 

(For other cases, see Insurance, Dec. § 585[1].) 

3. INSURANCE. | je = ; 4 ; 

Insurer can waive provision requiring presentation of life policy for indorse- 
ment as condition to change of beneficiary. 

(For other cases, see Insurance, Dec. Dig. § 587.) 

4. INSURANCE. ; i , . 

Transactions between insured and beneficiary after issuance of policy cannot 
affect insurer’s obligation unless they fall within provisions for beneficiary’s 
protection, or unless insurer becomes party to transaction by estoppel or under 
equitable principles. 

(For other cases, see Insurance, Dec. § 585[1].) 

5. INSURANCE. ; ; , y 

Original beneficiary in possession of group life policy could not require 
insurer to exact strict compliance with policy provisions as condition to changing 
beneficiary or to adopt precautions against false statement by insured that he 
had lost or mislaid original certificate, where insurer had no notice that original 
beneficiary claimed policy as gift from insured. 

(For other cases, see Insurance, Dec. Dig. § 587.) 

6. INSURANCE. 

_ Whether railroad company procuring group life policies for its employees 
had implied authority to issue new certificate on change of beneficiary and to 
retain papers in its files was question of fact, and finding that it had such 
authority was warranted under evidence in action on policy by original bene- 
ficiary. 

(For other cases, see Insurance, Dec. Dig. §§ 665[1], 668[1].) 

7. INSURANCE. 

_ Original beneficiary under group life policy who claimed proceeds of policy 
before insurer made payment to estate, in accordance with change of beneficiary, 
held not entitled to recover thereon from insurer, where change was lawfully 
accomplished and insurer before payment had no notice of original beneficiary’s 
claim-as donee of policy. 

(For other cases, see Insurance, Dec. Dig. § 587.) 

_ Appeal from Court of Common Pleas, New Haven County; Walter M. 
Pickett, Judge. 

Action by Mary Ellen Shaw against the John Hancock Mutual Life Insur- 
ance Company to recover the proceeds of a life insurance certificate. Judgment 
was entered for defendant on trial to the court, and plaintiff appeals. 

No error. 

Argued before Maltbie, C. J., and Haines, Hinman, Banks, and Avery, JJ. 

Edwin G. Hayes, of New Haven, for appellant. 

Donald E. Cobey and Harold C, V. Eagan, both of New Haven, for appellee. 
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TRAVELERS’ INS. CO. v. CARAVASILIS. 
Court of Chancery of Delaware. Jan. 31, 1936. 
182 Atlantic Reporter 412. 
1. INSURANCE. 


Period after which validity of policy is immune from attack is for benefit 
2 beneficiary after insured’s death as well as for benefit of insured during his 
ifetime. 


(For other cases, see Insurance, Dec. Dig. § 400.) 
2. INSURANCE. 

Possibility that beneficiary of life policy might abide expiration of contest- 
able period and then bring suit is in itself sufficient to give insurer right to sue 
in court of equity for cancellation for fraud. 

(For other cases, see Insurance, Dec. Dig. § 249.) 


3. INSURANCE. 

Equity court had jurisdiction to entertain insurer’s bill, filed before expir- 
ation of period of contestability, to cancel life policy for fraud and to enjoin 
prosecution of action at law on policy. 


(For other cases, see Insurance, Dec. Dig. § 249.) 


Suit by the Travelers’ Insurance Company against Helen Caravasilis. 

Decree in accordance with opinion. 

Bill to cancel a contract of life insurance and to enjoin the prosecution of 
an action at law which the defendant has instituted on said policy in the Superior 
Court of this State, sitting in New Castle County. The policy was issued 
on April 17, 1933, upon the life of Spiros Caravasilis. The beneficiary under 
the policy is the defendant, who was the insured’s wife. Caravasilis died on 
January 22, 1935, of acute cardiac failure, carcinoma or cancer of the left lung 
being a contributory cause. 

The defendant filed a plea to the bill, in which it is averred that before 
the bill was filed suit on the policy was instituted by the defendant in the 
Superior Court and a declaration describing the cause of action was filed and a 
copy thereof served upon the attorneys who had appeared for the defendant 
therein, the complainant in this cause. The plea avers that the matters set 
forth in the bill are available to the complainant by way of defense in the law 
action. Wherefore, the plea avers, the complainant has an adequate remedy at 
law and this court should not therefore entertain jurisdiction of the cause. ; 

On motion of the complaint the plea was set down urtder Rule 47 of this 
court for a hearing as to its sufficiency in law. 

James R. Morford, of the firm of Marvel, Morford, Ward & Logan, of 
Wilmington, for complaint. 

John Biggs, Jr., and Stewart Lynch, of the firm of Biggs, Biggs & Lynch, 
both of Wilmington, for defendant. 

The Chancellor. 

The policy of insurance contains a clause “that it is issued in consideration 
of the signed application for this insurance which is made a part hereof and 
copy of which is attached hereto and of the premium, etc.” The following 
appears as a part of the policy’s provisions: 

“Entire Contract—This instrument and the application constitute the entire 
contract between the parties hereto, and all satements purporting to be made 
by or on behalf of the Insured shall in the absence of fraud be deemed represen- 
tations and not warranties and no statement shall avoid the contract or be 
used in defence to a claim under the contract unless it be contained in the 
application herefor and a copy of such application is attached hereto.” 

The application contained questions which, inter alia, interrogated the 
insured as to whether he had within the past ten years suffered- any bodily 
or mental disease or any infirmity, and whether within the same period he had 
received any medical or surgical advice or attention. The insured’s answer to 
these questions were categorical “noes.” To the question—what physician did 
you last consult? the insured answered that he “never had one.” 

The application contained a statement by the insured that every statement 
made by him in the above answers was true. The fact is, however, that each 
of the answers above given was false. The insured had spent from July 13, 
1932, to July 15, 1932, in Jefferson Hospital, Philadelphia, Pa, as a ward 
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patient, where he was suffering with and treated for a disease known as 
carcinoma or cancer of the left lung. 

The bill alleges that the insured falsely and fraudulently concealed from the 
complainant the facts which the above questions sought to elicit, and that the 
complainant was misled thereby and induced to issue its policy in reliance upon 
the truth of the insured’s answers; and that the representations made by the 
false answers to the questions were material to the risk. 

The bill shows that the policy contained an incontestability clause by which 
the insurer was bound not to contest its validity after it had been in force for 
a period of two years, except for non-payment of premiums and for violation 
of the conditions relating to military or naval service in time of war. The two 
vear period expired April 14, 1935. 

Such are the allegations of the bill which for the present purpose must be 
taken as true. 

[1, 2] The bill was filed on April 8, 1935, a few days before the period of 
incontestability ran out. The proposition cannot be questioned, that an insurer 
has a clear right in equity to the remedy of cancellation of an insurance policy 
on the ground of fraud when the policy contains a clause of incontestability and 
the period prescribed for contestability has not expired. During the currency 
of the period, the insurer is not required to sit idly by in the hope that the 
beneficiary will bring an action on the policy and thereby afford the insurer 
an opportunity to contest the contract by way of defense. During the period, 
even though in the event of an action’s being instituted the insurer would be 
permitted to set up the ground of contestation by way of defense and thus an 
adequate remedy at law might be contended to be available, yet, until the action 
is in fact instituted, it can in no sense be maintained that an adequate remedy 
at law is available to the assured. The incontestability clause does not contem- 
plate the expiration of the period therein named during the lifetime of the 
insured. The period after which the validity of the policy is immune from 
attack is not alone for the benefit of the insured during his lifetime, but as 
well for ‘the benefit of the beneficiary after the insured’s death. Mutual Life Ins. 
Co. v. Hurni Packing Co., 263 U. S. 167, 44 S. Ct. 90, 68 L. Ed. 235, 31 A. L. 
R. 102. By delaying the institution of an action at law on the policy beyond the 
contestable period, the beneficiary might, therefore, effectively destroy the 
insurer’s remedy of defensively contesting the validity of the policy. The fact 
that the beneficiary might abide the expiration of the contestable period and 
then bring suit, is in itself sufficient to give the insurer a clear right to assume 
the offensive in a court of equity and there seek the affirmative relief of can- 
cellation. New York Life Ins. Co. v. Steinman, 103 N. J. Eq. 403, 143 A. 529; 
New York Life Ins. Co. v. Renault (D. C.) 11 F.(2d) 281. 

[3] The bill in this case having been filed before the period of contestability 


expired, I am of the opinion that jurisdiction clearly exists in the court to enter- 
tain it. 


[4] While there is jurisdiction in the court to entertain this bill, it does not 
necessarily follow that the court should do so, or rather that the court should 
under the circumstances do more for the present than hold the cause in sus- 
pension. It appears from the plea that before the pending bill was filed the 
defendant had instituted an action at law against the complainant. The action 
is now pending. That action is disclosed by the declaration subsequently filed 
to be a suit upon the policy here involved. We have then a case where fraud 
is sought to be drawn before the court in an equity cause as a basis for affirma- 
tive relief, and the same fraud is in condition to be litigated by the aggrieved 
party by way of defense in a law action previously inaugurated by his adversary. 
In such case this court will not, in the absence of an equitable necessity, exercise 
its injunctive process to interfere with the prior and pending proceedings at 
law. Flaherty v. Industrial Trust Co., 20 Del. Ch. 403, 178 A. 586. 


_ But the complainant contends that under the facts shown, its remedy at law 
by way of defense to the action is not as full and complete as is the remedy 
which equity can afford. This contention rests on the distinction which is said 
to exist between the elements of proof necessary to support a charge of fraud 
in an action at law on the one hand and in a suit in equity on the other. Accord- 
ing to this distinction, fraud when applied to misrepresentations in a law action, 
must be attended with actual knowledge of the falsity of the representations or 
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with such circumstances that the law will impute such knowledge to the party; 
whereas in equity it is sufficient to show merely that the representations were 
false, that they were material and that they misled the party to whom they were 
made, notwithstanding the party making them believed them to be true and so 
made them in good faith. New York Life Ins. Co. v. Marotta et al. (C. C. A.) 
57 F.(2d) 1038, is cited in support of this distinction. In the light of the distinction 
contended for, it is argued that the complainant should be permitted to litigate 
the question of fraud in this court where fraud in the broader sense of equity 
may be relied upon, and not remitted to the law court where fraud in only the 
narrower legal conception of the term will be recognized as a defense. To com- 
pel the complainant to seek its relief against the alleged fraud by way of a 
defense in the law action is therefore, it is argued, tantamount to sending it to 
a forum where the remedy is not as adequate as in equity. 

It is to be noted that the bill as originally drawn charged fraud in the legal 
sense. The complainant resorted to amendments in order to remove from the 
bill all allegations of fraudulent knowledge on the part of the assured. The bill 
as amended does not, however, negative such guilty knowledge. Indeed 
knowledge may be said to be implied from the allegation remaining in the bill 
that the assured fraudulently concealed the facts. The questions and false 
answers made thereto by the assured are before the court. To believe that the 
assured honestly and in good faith represented that he had not within ten years 
before the application for insurance suffered from any bodily disease or infirmity, 
or received any medical or surgical advice or attention, or that he had not 
within that time consulted a physician, when the fact was that the assured, 
within the preceding year had been in a hospital for three days under treatment 
for cancer of the left lung, would be an exercise of credulity which no sensible 
person would care to be exposed as exhibiting. Yet the complainant in sub- 
stance asks the court on the bare showing of the questions and false answers, 
to presume that the assured was honestly in ignorance of the falsity of his 
answers. Even if the bill expressly alleged that the assured made his answers 
in an honest belief that they were true, it would still be highly debatable whether 
allegations and some additional facts should not be made in explanation of 
how it could possibly be that a man could be as far from the truth with respect 
to vital matters that were fresh in his experience as was the assured in this 
case. 

The foregoing would suggest that the plea should be sustained. As, how- 
ever, the defendant, the plaintiff in the law action, might discontinue her suit 
and then, the period of contestability having already expired, institute another 
one, the complainant, if the pending bill shall have been dismissed following the 
sustaining of the plea, might find itself without remedy anywhere. The bill 
which was filed before the expiration of the period ought, therefore, to be 
retained for the complainant's future protection in case the need for it should 
arise. While the bill is retained, proceedings under it should be stayed during 
the pendency of the law suit. In order to accomplish this result, it would 
appear that the advisable order to enter would be one overruling the plea, and 
staying further proceedings in the cause until after the termination of the pending 
action at law until further order of the Chancellor, without prejudice to the 
right of the defendant to file such other pleadings, including a plea, as she may 
be advised is proper in the event the stay is removed by later order. 


NEW YORK LIFE INS. CO. v. LECKS. 
Supreme Court of Florida, Division B. April 27, 1935. 
On Rehearing Jan. 16, 1936. 
165 Southern Reporter 50. 
1, INSURANCE. 

Within life policy providing disability benefits, insured’s “total disability,” 
described therein as inability to engage in any occupation for remuneration or 
profit, may not be such as to prevent occasional subsidiary employment or avoca- 
tion, and insurer is not justified in discontinuing disability payments as soon as 
insured recovers from injuries sufficiently to enable him occasionally to render 
some small service related or unrelated to his “occupation,” which is relative term 
having relation to one’s capabilities. 


(For other cases, see Insurance, Dec. Dig. § 516.) 
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2. INSURANCE. 

Whether insured is totally disabled within policy providing disability benefits 
is fact question under proper pleadings. 

(For other cases, see Insurance, Dec. Dig. § 668[11].) 

3. INSURANCE. 

Where insurer reasonably concluded that insured’s total disability had ceased, 
although jury found otherwise, demand for premium was not unreasonable, arbi- 
trary, or coercive, and payment thereof to prevent lapse of policy was voluntary 
precluding recovery by insured. 

(For other cases, see Insurance, Dec. Dig. § 198[1].) 

4. INSURANCE. 

In action for disability benefits under life policies, insurer had burden of 
establishing that insured was able to engage in occupation for remuneration or 
profit, and hence that total disability within policies had ceased. 

(For other cases, see Insurance, Dec. Dig. § 646[8].) 

5. INSURANCE. ; : 

In action for disability benefits involving only fact question as to cessation oj 
total disability within two life policies awarding $1,250 each in case of death, 
where insured was entitled to recover $185.93, allowance of attorney’s fee of 
$212.50 held excessive; no fee exceeding $100 being justified (Comp. Gen. Laws 
1927, § 6220; Const. Declaration of Rights, §§ 1, 12). 

(For other cases, see Insurance, Dec. Dig. § 675.) 

On Petition for Rehearing. 
6. INSURANCE. : ’ 

Statute authorizing reasonable attorneys’ fees for beneficiary recovering on 
insurance policy held constitutional, and did not deny due process nor equal protec- 
tion as applied to action for disability benefits under life policies, even though 
insurer’s contention that total disability had ceased was made in good faith and 
on reasonable grounds (Comp. Gen. Laws 1927, § 6220; Const. Declaration of 
Rights, §§ 1, 12). 

(For other cases, see Insurance, Dec. Dig. § 675.) 

7. INSURANCE. 

Principles governing unjust penalties he/d not to supersede statutory right 
of successful beneficiary in suit on insurance policy to recover reasonable attorneys’ 
fees, even though insurer acts in good faith and on reasonable grounds in contest- 
ing payment (Comp. Gen. Laws 1927, § 6220). 

(For other cases, see Insurance, Dec. Dig. § 675.) 

Terrell, J., dissenting on petition for rehearing. 

Error to Circuit Court, Putnam County; Geo. Wm. Jackson, Judge. 

\ction by Frederick H. Lecks against the New York Life Insurance Com- 
pany. Judgment for plaintiff, and defendant brings error. 

\ffrmed on condition of remittitur; otherwise reversed. 

Doggett, McCollum, Howell & Doggett, of Jacksonville, for plaintiff in error. 

Alden S. Bradley, of Palatka, and Carter & Pierce, of Marianna, for defendant 
in error. 

E.itis, Presiding Judge. 

The writ of error is taken to a judgment of the circuit court for Putnam 
county in favor of the plaintiff, Lecks, against the New York Life Insurance 
Company on two policies of life insurance containing disability benefit clauses 
under which the company agreed to pay to Lecks twelve dollars and a half each 
month on each policy during the lifetime of the insured; also to waive the pay- 
ment of premiums if the insured became wholly and presumably permanently dis- 
abled before he became 60 years of age. 

_ Each policy was written for $1,250 in case of death. The beneficiary named 
in each was the mother of the insured Lecks. One policy was issued in December, 
i925, and the other was issued in November, 1925. The annual premium required 
to be paid on the older policy, or one first issued, was $45.46. The premium 
required to be paid on the latter policy was $46.99 annually. 

_. On December 20, 1930, the insured became wholly disabled by bodily injuries. 
[he insurance company, upon being notified of the injuries sustained by Lecks, 
paid to him the monthly disability benefits provided for under the policies up to 
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and including November 20, 1932, a period of nearly one year and eleven months. 
On that date it ceased to make payments, and demanded of Lecks the payment 
of the premium of $45.46, which became due on the face of the policy on Decem- 
ber 27, 1932, which the assured, Lecks, paid to prevent a lapse of the policy. 

In June, 1933, Frederick H. Lecks, the insured, brought his action against 
the insurance company to recover the amount due as disability benefits under the 
policies since the last payment; the recovery of the premium of $45.46 paid on 
one of the policies under protest; and to prevent a lapse of the policy and for 
attorney’s fees. i 

A motion was made by counsel for the insurance company to strike from 
the declaration so much as demanded a return of the premium of $45.46, upon 
the ground that it was voluntarily made without duress or coercion exercised by 
the Company, so that the plaintiff was estopped from claiming a return of it. 
That motion was overruled. 

The company interposed pleas denying the physical disability of the plaintiff 
within the meaning of the insurance contract since November 20, 1932, and denied 
that he was prevented by such disability from engaging in any occupation whatso- 
ever for remuneration or profit. 

There was a trial of the case upon the issues presented by the pleas, and a 
verdict was obtained by the plaintiff in the sum of $231.59, which included the 
amount of the premium of $45.46 paid by the plaintiff on one of the policies of 
insurance under protest as alleged. The verdict also found for the plaintiff the 
further sum of $212.50 as attorneys’ fees. Judgment was entered upon the verdict. 
A motion for a new trial was overruled, and the defendant, insurance company, 
took a writ of error. 

Counsel for plaintiff in error urge two propositions in their brief for considera- 
tion by this court. The first is that the plaintiff is not entitled to recover from 
the company the insurance premium of $45.46 paid by him because it does not 
appear from the pleadings that it was paid under duress or coercion. The second 
proposition is that the plaintiff should not recover attorneys’ fees. That proposi- 
tion rests upon the fact, which it is claimed is established by the evidence, that 
the liability of the company after November 20, 1932, was questioned in good 
faith; that a reasonable doubt existed as to the disability of the insured within 
the meaning of the policy of insurance after the above-mentioned date which 
could be determined only by a court of competent jurisdiction after a full investiga- 
tion; therefere the allowance of attorney’s fees in such case under the penalty 
statute constitutes a denial of due process and equal protection by the laws of 
Florida. 

That the plaintiff had sustained serious and very painful injuries which 
“wholly and presumably permanently disabled” him the evidence sufficiently estab- 
lishes. That such injuries continued until July 25, 1932, when he was discharged 
from the Government Hospital at Washington, is also sufficiently established. The 
defendant continued after that date for a period of four months to pay the dis- 
ability benefits, when it then stopped payments. 

During that period of four months there was evidence from which the jury 
might have reasonably found that the plaintiff's physical condition had sufficiently 
improved to enable him to walk, transact a little business, drive an automobile, go 
swimming, and do light work. 

Both legs of the plaintiff were injured. The right leg became serviceable, 
and, according to the view of one physician or surgeon, would probably not be 
the cause of any further trouble, but the left leg is the “site of a non-union of the 
tibia,” and of a chronic bone infection at the site of the injury. The view was 
expressed that the infection would have to be eradicated, requiring possibly several 
operations and months of time, “after which the non-union will have to be over- 
come by additional bone graft, which may or may not be successful.” It was 
said by one witness that an amputation of the leg would better the plaintiff's 
condition, or even a less severe treatment of “bone grafting” would probably 
improve his condition. 

The disability clause of the policies provides that the disability benefit will 
be paid each month if the insured becomes “wholly and presumably permanently 
disabled.” 

The policy defines total disability to be such injury or disease as to prevent 
the insured “thereby from engaging in any occupation whatsoever for remunera- 
tion or profit.” The policy also provides that disability shall be presumed to be 
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permanent whenever the insured will presumably be so totally disabled for life, 
or after the insured has been so totally disabled for not less than three consecutive 
months immediately preceding receipt of proof thereof. 

The phrase “wholly and presumably permanently disabled” means total dis- 
ability, which the policy defines to be such injury or disease as will prevent one 
so affected “from engaging in any occupation whatsoever for remuneration or 
profit.” As thus defined, the phrase “wholly disabled” or “totally disabled” is not 
absolute in meaning; that is, free from qualification or restriction. 

[1] A person may be injured or diseased to such an extent as to prevent him 
from engaging in an occupation for remuneration or profit, but which would not 
prevent an occasional subsidiary employment or avocation. 

The term “occupation” is itself a relative one, having relation to one’s capabili- 
ties. A person whose occupation is that of merchant, or mechanic, or day laborer, 
who becomes “wholly disabled” from engaging in his occupation, might neverthe- 
less, after years of preparatory study and mental training, follow some gainful 
occupation, but, until that end is accomplished and the insured is receiving profits 
or remuneration from his new vocation, the insurance company carrying the insur- 
ance for the injured person would not under a clause like the one included in the 
policies in this case be justified in refusing the monthly benefit payments on the 
possibility of the insured ultimately obtaining profits from following a different 
occupation from that which he was engaged in when the policy was written. Nor 
would it be justified in discontinuing the monthly disatilitv payments so soon as 
the injured person recovered partially from his injuries.enough to enable him to 
occasionally render some small service related or unrelated to his occupation. 

[2] The question, however, of the application of the disability clause in any 
case is under proper pleadings one of fact and not of law. See Equitable Life 
Assurance Society of U. S. v. Wiggins, 115 Fla. 136, 155 So. 327. 

In the case of Cassens v. Metropolitan Life Ins. Co., 114 Fla. 659, 154 So. 522, 
this court, speaking through Mr. Justice Buford, approved the rule announced in 
Metropolitan Life Insurance Co. v. Blue, 222 Ala. 665, 133 So. 707, 79 A. L. R. 
852, that disability clauses in insurance policies, like the clause under consideration 
in this case, are construed as affording a reasonable time to ascertain whether 
the disability is “total and permanent” and to keep open the question if after 
events disclose that it was not in fact permanent but only reasonably appeared 
so to be. See, also, Stossel v. Gulf Life Ins. Co. (Fla.) 161 So. 835, decided 
January 7, 1935. 

The policies in this case each contain what is known as a “Recovery from 
Disability Clause,” under which the company may from time to time demand 
proof of the continuance of total disability, but not oftener than once a year 
after it has continued for two full years. It also provides that, if at any time it 
shall appear to the company that the insured is able to engage in any occupation 
for remuneration or profit, no further income payments shall be made nor premiums 
waived. 

In the case of The Equitable Life Assurance Society of U. S. v. McKeithan, 
160 So. 883, decided March 25, 1935, this court held that total disability as used 
in a policy of life insurance like those we are considering in this case does not 
mean a state of absolute helplessness. It means, said the court, “inability on the 
part of the insured to do substantially all of the material acts necessary to the 
insured’s engaging in any occupation for remuneration or profit, taking into 
consideration his mental and physical capacities so to do if he so wished.” The 
court also said that: “Under the language of the policies the presumption of 
permanence attaches to a proven total disability after it has existed continuously 
for at least four months. The insured is contractually entitled to the benefit of 
such presumption in aid of recovery until the insurer succeeds in overthrowing 
Ie in the manner provided for under the heading ‘Recovery froin 

isability.” ” 

The company in this case paid the disability income for one year and eleven 
months. Part of that period included four months after the injured man had been 
discharged from a hospital in Washington City. The company then concluded 
from the evidence which it obtained that the insured’s total disability had ceased, 
that it was no longer bound by the policies to pay the monthly disability allowance, 
and that the suspension of premium payments had ceased. 

While the decision in the case by the jury upon the evidence submitted was 
against the company on the question of the insured’s recovery from total disability, 
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the attitude of the company was most reasonable. Its judgment, from the evidence 
submitted, could not be said to have been wholly without support. It was in no 
sense arbitrary, willful, or capricious. Its future liability in the circumstances under 
the disability clauses was a justiciable question which the company had a right 
under the Constitution and laws of the state to submit to the courts for 
adjudication. 

[3] The company’s demand in the circumstances for the resumption by insured 
of premium payments cannot be said to be unreasonable, arbitrary, or coercive. The 
insured would have in no wise prejudiced his position in law by refusal to pay the 
premium. His payment of the premium was therefore optional and voluntary. In 
such case the insured was not entitled to recover the insurance premium of $45.46, 
thus voluntarily paid by him to the cOmpany. See 21 R. C. L. pp. 141, 142. 

The reason for the rule is set forth in the above authority, and supported by 
numerous decisions, as follows: 

“The reason of the rule that money voluntarily paid with full knowledge of the 
facts can never be recovered and its propriety are quite obvious when applied to a 
case of payment on a mere demand of money unaccompanied with any power or 
authority to enforce such demand, except by suit at law. In such case if the party 
would resist an injust demand, he must do so at the threshold. The parties treat 
with each other on equal terms, and if litigation is intended by the one of whom 
the money is demanded, it should precede payment. When the person making the 
payment can only be reached by a proceeding at law, he is bound to make his defense 
in the first instance, and he cannot postpone the litigation by paying the demand in 
silence and afterward suing to recover the amount paid. Otherwise, the privilege is 
left to him of selecting his own time and convenience for litigation, delaying it, as 
the case may be, until the evidence on which his adversary would have relied to sus- 
tain his claim may be lost by the lapse of time and the many casualties to which 
human affairs are exposed.” 

The case of Galusha v. Sherman, 105 Wis. 263, 81 N. W. Rep. 495, 47 L. R. A. 
417, cited by counsel for defendant in error against the proposition, does not, in the 
view which we have of the conditions existing in this case support the right to 
recover the premium paid. That case presented one of duress. The court pointed 
out the unnaturalness of the occurrence of giving the note and mortgage in all the 
circumstances except as explained by mental weakness on the part of the mortgagor 
and fear of punishment as a criminal if he did not settle the claim made upon him. 
The court pointed out that the circumstances indicated that the mortgagor, who 
sought to set aside the instrument on the ground of duress, was threatened with 
arrest and imprisonment which produced in his mind a conviction that such would 
be the result of a refusal to speedily settle the claim, and he was thereby rendered 
incapable of exercising his judgment in respect of complying, or refusing to comply, 
with the remand made upon him. 

No such situation can reasonably be said to have existed in this case or that 
Lecks was in the slightest degree influenced in his judgment as to the consequences 
of a failure by him to pay the premium. See, also Jefferson County v. Hawkins, 23 
Fla. 223, 2 So. 362. 

As to the recovery of attorney’s fees in this case, section 6220, C. G. L. 1927, 
provides for the recovery of attorney’s fees in favor of the beneficiary under any 
policy of insurance. The amount to be recovered is required to be a reasonable sum 
as fees or compensation for the attorneys or solicitors of the insured, and the 
amount to be recovered shall be ascertained by the court in chancery cases or by a 
jury in common-law actions. 

The act has been held to be constitutional. See Tillis v. Liverpool & L. & G. 
Ins. Co., 46 Fla. 268, 35 So. 171, 110 Am. St. Rep. 89; Hartford Fire Ins. Co. v. Red- 
ding, 47 Fla. 228, 37 So. 62, 67 L. R. A. 518, 110 Am. St. Rep. 118; L’Engle v. Scot- 
tish Union & National Fire Ins. Co., 48 Fla. 82, 37 So. 462, 67 L. R. A. 581, 111 Am. 
St. Rep. 70, 5 Ann. Cas. 748; Supreme Lodge K. P. v. Lipscomb, 50 Fla. 406, 39 So. 
637: United States Fire Ins. Co. v. Dickerson, 82 Fla. 442, 90 So. 613, 616. 2 

In the latter case it was held that fees provided for are in the nature of a 
penalty, although not such strictly speaking. It was said in that case that such stat- 
utes “are sustained under the doctrine that attorney’s fees may be imposed upon 
the delinquent insurance company under the police power of the state as a kind of 
penalty incurred in the conduct of a business affected with a public interest. In that 
case it was pointed out that the statute provides in every case where an insurance 
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company unsuccessfully defends an action against it upon a policy it is liable for 
attorney’s fees, whether the defense is one of law as to the company’s liability under 
the policy or one of fact as to the amount of damages. 

Councel for plaintiff in error do not contend that the statute is ipso facto 
unconstitutional, but it is contended that the application of the statute to the case at 
bar, due principally to the facts in evidence, is unconstitutional and constitutes a 
violation of the equal protection and due process clauses as set forth in the Declara- 
of Rights (Const. Declaration of Rights, §§ 1, 12). 

The amount which the plaintiff was entitled to recover in this case was $185.93. 
The amount of attorney’s fees allowed was $212.50, more than $26 greater than the 
amount which the plaintiff was entitled to recover on the disputed liability. 

|4] In this case there was no question of law as to the company’s liability 
under the policy, assuming that the total disability of the insured had not ceased; 
that is to say, assuming that he had not recovered from his injuries to the extent 
that he was able to engage in any occupation for remuneration or profit. There was 
only a question of fact. The burden was upon the company to establish the insured’s 
recovery to the degree of ability enabling him to engage in an occupation for profit 
or remuneration. The issue was tendered by the company in good faith. The evi- 
dence submitted reasonably warranted the contest. 

[5] To impose an attorney’s fee against the company in such case in an amount 
so large in proportion to the demand as the sum allowed in this case is to give the 
allowance more of the character of penalty than that of a statutory liability incurred 
for an unsuccessful defense upon an insurance obligation. The purpose of the 
statute was to secure the element of reasonableness in the allowance of attorney’s 
fees. That purpose would be defeated if the action which involved a small sum and 
a simple issue of fact could be magnified by unnecessary proceedings to create an 
apparent justification for a large fee. The defendant had a right to fully investi- 
gate and test the legality and justness of the plaintiff's claim. To impose a heavy 
penalty upon the defendant for doing that, a penalty disproportionate to the amount 
of the claim and the extent of the investigation necessary, is to eliminate the ele- 
ment of fair play or righteous judgment. 

That principle is recognized in Atlantic C. L. Ry. Co. v. Wilson & Toomer 
Fertilizer Co., 89 Fla. 224, 104 So. 593. 

We are of the opinion, in view of a study of the nature of the claim and the 
extent of investigation necessary and the evidence offered by defendant in justifica- 
tion of its course, that an allowance of an attorney’s fee greater than $100 was not 
justified as a reasonable fee. 

If a remittitur is entered by the plaintiff to an amount of $157.16 within ten 


days after the mandate from this court has issued, the judgment will stand 
afirmed; otherwise it shall stand reversed. 


Terrell and Buford, JJ., concur. 


Whitfield, C. J., and Brown and Davis, JJ., concur in the opinion and judgment. 
On Petition for Rehearing. 
Whitfield, Chief Justice. 


[6] The state provides that “upon the rendition of a judgment or decree by 
any of the courts of this State * * * in favor of the beneficiary * * * under any 
policy or contract of insurance * * * there shall be adjudged or decreed * * * in 
favor of the beneficiary * * * a reasonable sum as fees or compensation for his, 
her or their attorneys or solicitors prosecuting the suit in which the recovery is 
had. The amount to be recovered * * * shall be included in the judgment or 
decree rendered in such cases.” Section 6220 (4263), C. G. L. The statute is con- 
stitutional. Tillis v. Liverpool & London & Globe Insurance Co., 46 Fla. 268, 35 So. 
171, 110 Am. St. Rep. 89; Hartford Fire Insurance Co. v. Redding, 47 Fla. 228, 37 
So. 62, 67 L. R. A. 518, 110 Am. St. Rep. 118; L’Engle v. Scottish Union & National 
Fire Insurance Co., 48 Fla. 82, 37 So. 462, 67 L. R. A. 581, 111 Am. St. Rep. 70, 5 
Ann. Cas. 748; United States Fire Insurance Co. v. Dickerson, 82 Fla. 442, 90 So. 
613; Harris v. United States (D. C.) 51 F.(2d) 382. 

|7] A reasonable attorney fee to be adjudged in this case is indicated in the 
original opinion herein. Its recovery is a statutory right of the beneficiary, and the 
principles relating to the recovery of unjust penalties announced in Atlantic Coast 
Line R. Co. v. Wilson & Toomer Fertilizer Co., 89 Fla. 224, 104 So. 593, and Atlantic 
Coast Line R. Co. v. Cornell & Schultz, 111 Fla. 572, 149 So. 596, 151 So. 381, do 
not supersede the affirmative statutory right of the beneficiary to recover reasonable 
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attorney fees, even though payment under the policy was contested in good faith 
and upon reasonable grounds. 

The judgment entered in this cause by this court on April 27, 1935, is hereby 
ordered to stand as the judgment of this court. 

It is so ordered. 

Ellis, Brown, Buford, and Davis, JJ., concur. 

Terrell, J., dissents. 

Davis, Justice (concurring with Whitfield, C. J.). 

Upon reconsideration of this case in the light of the petition for a rehearing 
filed herein challenging the allowance to plaintiff below of an attorney’s fee in 
accordance with section 4263, R. G. S., section 6220, C. G. L., which statute the peti- 
tioner for rehearing contends is unconstitutional as an attempt unlawful statutory 
deprivation of the insurance company’s property without due process of law if it 
should be applied to a case where the insurance company, as in this case, resisted 
payment in good faith and upon reasonable grounds, it seems to me that the original 
judgment should be adhered to upon rehearing, upon the authority of a recent 
decision by the Supreme Court of the United States settling this precise point 
(opinion decided March 5, 1934) in the case of Life & Casualty Co. of Tennessee 
v. McCray, 291 U. S. 566, 54 S. Ct. 482, 78 L. Ed. 987, wherein that court held (first 
headnote ) ; 

“A state statute by which a life insurance company, if it fail to pay upon demand 
the amount due under a policy after death of the insured, is made liable in addition 
for fixed damages, reasonable in amount, and for a reasonable attorney’s fee for 
collection, to be taxed by the court, is consistent with the due process and equal 
protection clauses of the Fourteenth Amendment, even though payment of the policy 
was resisted in good faith and upon reasonable grounds.” (Italics supplied.) 

In Life & Casualty Co. of Tennessee v. McCray, supra, the federal Supreme 
Court pointed out that the nature of the insurance business and the peculiar hard- 
ships commonly experienced by the beneficiary of an insurance policy when its pay- 
ment does not follow promptly after a loss under it justify the special statutory 
requirements imposed by our statutes in cases like the present, even where the 
insurance company admittedly acts in the utmost good faith in litigating a claim 
which it has every reasonable ground for believing should be denied payment unless 
judicially decreed otherwise. 

Such considerations set this case apart from the doctrine announced in Atlantic 
Coast Line R. Co. v. Wilson & Toomer Fertilizer Co., 89 Fla. 224, 104 So. 593; 
Atlantic Coast Line R. Co. v. Farris & Co., 111 Fla. 412, 149 So. 561: Atlantic Coast 
Line R. Co. v. Connell & Schultz, 111 Fla. 572, 149 So. 596, 151 So. 381, which is in 
no wise required to be abandoned as to litigants affected by the rule declared in such 
cases. 


Ellis and Brown, JJ., concur. 


JEFFERSON STANDARD LIFE INS. CO. v. LYONS. 
Supreme Court of Florida, Division B. Jan. 7, 1936. 
Rehearing Denied Feb. 10, 1936. 
165 Southern Reporter 351. 
1. INSURANCE. 

Where life policy was sent to soliciting agent of insurer for delivery to 
insured, agent became agent of both insurer and insured for purpose of delivery. 

(For other cases, see Insurance, Dec. Dig. § 136[2].) 

2. INSURANCE. 

Mailing of life policy to insurer’s agent and agent’s retention thereof for 
10 days held “delivery” of policy within provision of application requiring actual 
“delivery” before insurer’s liability should attach. 

(For other cases, see Insurance, Dec. Dig. § 136[2].) 

3. INSURANCE. 

Applicant for life policy wield not bound by terms of policy disavowing 
authority of agent to extend time for payment of premiums, where never advised 
of such provision. 

(For other cases, see Insurance, Dec. Dig. § 358.) 

4. INSURANCE. 
Insurer which permitted agent to take notes or promises for premiums 
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could not avoid contract so made under provisions of policy disavowing author- 
ity of agent to extend time for payment of premiums. 

(For other cases, see Insurance, Dec. Dig. § 358.) 

5. INSURANCE. 

In action on life policy providing that liability of insurer should not attach 
until actual payment of first premium, whether insurer permitted agent to take 
notes or promises for premiums, so as to render policy effective before first 
payment of premium, Held for trier of fact. 

(For other cases, see Insurance, Dec. Dig. § 668[3].) 

6. INSURANCE. 

In action on life policy providing that liability of insurer should not attach 
until actual payment of first premium, whether soliciting agent agreed to accept 
insured’s parol promise to pay first premium and delivered policy held for trier 
of facts. 

(For other cases, see Insurance, Dec. Dig. § 668[3].) 

Brown, J., dissenting. 

Appeal from Circuit Court, Hillsborough County; L. L. Parks, Judge. 

Action by Martha S. Lyons (sometimes known as Martha Lyons, Mattie S. 
Lyons, or Mattie Lyons) widow, against the Jefferson Standard Life Insurance 
Company. Judgment for plaintiff, and defendant appeals. 

Affirmed. 

Mabry, Reaves, Carlton & White, of Tampa, for appellant. 

James A. Henderson, of Plant City, and J. D. Gill, of Sarasota, for appellee. 

TERRELL, Justice. 

January 6, 1933, A. D. Lyons applied to the Jefferson Standard Life Insur- 
ance Company for a policy of insurance in the sum of $1,000, payable to his 
wife, Martha Traylor Lyons, as beneficiary. The application was received by 
the company January 9, and the policy was executed and mailed to its Jackson- 
ville office January 10, 1933. The Jacksonville office in turn mailed it to the 
company’s soliciting agent at Mulberry, Fla., January 13, where it was recéived 
January 15, or 16. Lyons lived fifteen miles in the country, and the soliciting 
agent held the policy until January 26, because he had other policies to deliver 
in the same community and elected to deliver all of them on the same trip. 
He went to Lyons’ place on the last-named date to deliver the policy, but found 
that he (Lyons) had died earlier that day, so it was not delivered, but was 
returned to the company. 

The beneficiary promptly tendered the amount of the first premium and 
requested delivery of the policy. This request being refused, she filed her bill 
of complaint. seeking to enforce delivery of the policy and payment of its face 
value. Answer to the bill was filed, testimony was taken, and on final hearing 
the chancellor found the equities to be with the complainant, and granted the 
relief prayed for. The instant appeal is from that decree. 

In the main the material facts on which the final decree rests are not dis- 
puted. The controversy arises on the application of the law to the facts. The 
application for the policy provided that the company should incur no liability 
under it “unless and until (a) it has been received and approved, (b) the policy 
issued and actually delivered, and (c) the premium has been actually paid to and 
accepted by the Company, or its authorized agent,” all during the lifetime of 
the insured and while he is in good health. 

A decision of the issue raised turns on the application of these provisions to 
the facts presented. It is admitted that the application was received and 
approved, that the policy was never delivered, and that the first premium was 
never paid in view of which the company contends that the policy cannot now 
be enforced. 


As against the contention of the company, the beneficiary contends that 
“actual delivery” was to all intents and purposes as effectually accomplished 
when the application was approved and the policy executed and placed in the 
mail as if manual delivery had been made. It is further contended that the 
condition relating to the payment of the first premium was avioded by alleging 
and proving that the soliciting agent made an agreement with Lyons when the 
application was signed that he (the soliciting agent) would pay the first year’s 
premium if he (Lyons) would return it within the year. New York Life Ins. Co. 
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v. Rutherford (C. C. A.) 284 F. 707; New York Life Ins. Co. v. Babcock, 104 
Ga. 67, 30 S. E. 273, 42 L. R. A. 88, 69 Am. St. Rep. 134; Thompson y. Michigan 
Mut. Life Ins. Co., 56 Ind. App. 502, 105 N. E. 780. 

{1, 2] On the question of delivery, we do not think the company is in posi- 
tion to complain. When the policy was sent to the soliciting agent of the com- 
pany, he became the agent of both the insurer and the insured for the purpose 
of delivery, and, having held it for ten or eleven days before moving to do so, 
we hold that delivery was in effect performed. The company should not by its 
conduct defeat delivery and claim an advantage by doing so. 

[3-6] In this state of the record it follows that, if the soliciting agent of the 
company was authorized to make a contract with Lyons to deliver the policy 
and pay his first premium if he (Lyons) would repay him the amount of said 
premium within one year, and that such a contract was in fact made, then the 
company is bound by it. 

The record discloses that the soliciting agent who took the application for 
the policy was authorized to solicit insurance, deliver the policies, and collect 
the premiums therefor. The policy in terms disavows any authority on the part 
of its agents to extend the time for paying premiums, but Lyons was never 
advised of such a provision and was not bound by it. Even if he had been on 
notice of it and the company had pursued a policy of permitting its agents to 
take notes or promises for premiums, he woul not be affected by it. The com- 
pany, however, after permitting such a course of conduct, cannot avoid contracts 
so made, and whether or not they were made was a question of fact for the 
chancellor to determine. 

The soliciting agent admitted that he agreed to take Lyons’ note for the first 
premium and deliver him the policy, but denied agreeing to take his parol 
promise for it. So in its last analysis the sole point in controversy is whether 
the agent agreed to take a note or a mere parol promise from Lyons to pay the 
first premium and deliver the policy. 

This also was a question of fact for the chancellor, and, since there 1s 
evidence to support his finding, both as to the policy pursued by the company 
and as to what promise Lyons made the agert, we do nct feel warranted in 
disturbing it. His judgment is accordingly affirmed. 

In this disposition we are conscious that we are confronted with a close 
question, and we are not aware that a contrary view could be reached and 
strongly supported. We think, however, that this is a typical case for applica- 
tion of what might be termed the balance of equity rule. The delay in delivery 
of the policy and the conflicting evidence as to the approval by the company 
of its agent’s acts and what it agreed to accept in return for the first year’s 
premium coustitute a course of conduct on the part of the company, the result 
of which, like doubts arising in the interpretation of the provisions of insurance 
policies, should tip the scales in favor of the insured. 

Ellis, P. J., and Buford, J., concur. 


Whitfield, C. J., and Davis J., concur in the opinion and judgment. 
3rown, J., dissents. 


PAN-AMERICAN LIFE INS. CO. v. KIRKPATRICK. No. 25012. 
Court of Appeals of Georgia, Division No. 2. Dec. 24, 1935. 
183 Southeastern Reporter 88. 
INSURANCE. 


Railroad employee able to perform his work for railroad despite hernia /eld 
not entitled to recover total disability benefits on group policy, where employee 
quit on being informed that railroad intended to displace him with another man 
because of seniority rules and that he could have his choice of two other jobs, 
regardless of any total disability arising after he ceased to be employee of. railroad. 

(For other cases, see Insurance, Dec. Dig. § 516.) 


Error from Municipal Court of Atlanta; Ralph McClelland, Judge. 

Suit by H. S. Kirkpatrick against the Pan-American Life Insurance Com- 
pany. Judgment for plaintiff, defendant’s motion for a new trial was overruled, 
and defendant brings error. 

Reversed. 


Bryan, Middlebrooks & Carter, John A. Dunaway, and Y. C. Mitchell, all of 
Atlanta, for plaintiff in error. : 
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Winfield P. Jones, Carroll Payne Jones, and Louis H. Foster, all of Atlanta, 
for defendant in error. ~ 


Syllabus Opinion by the Court. 

JenKINS, Presiding Judge. 

1. A group insurance policy issued to a benefit association composed oi 
employees of a railroad, provided for the payment of total disability benefits to 
any employee, on “due proof that he has while an employee of the employer 
during the continuance of this contract * * * become wholly disabled by bodily 
injury or disease, and will be permanently, continuously, and wholly prevented 
from engaging in any occupation or employment for wage or profit.” In a suit 
on the policy by a former employee, the undisputed proof showed that the plain- 
tiff, although suffering from the effects of a previous hernia, was not prevented 
from performing his work as a machinist’s helper or round-house foreman, which 
required little physical labor; but that he quit his employment with the railroad 
when it informed him that, on account of certain “rules of seniority,” it intended 
to displace him with another man and offered him a choice of two other jobs. 
The plaintiff not being physically disabled from performing what had been the 
duties of his employment during the entire period covered by the policy and at 
the time he ceased to be an employee, and any subsequent total disability having, 
arisen after he had ceased to be such an employee, he was not entitled to recover. 
Prudential Insurance Co. v. South, 179 Ga. 653, 658-660, 177 S. E. 499, 98 A. L. R. 
781; Cato v. AXtna Life Ins. Co. 164 Ga. 392, 138 S. E. 787; Blackman v. 
Travelers’ Insurance Co., 49 Ga. App. 137, 174 S. E. 384; Equitable Life Assur. 
Soc. v. Garrett, 25 Ala. App. 446, 148 So. 338; Peyton v. Metropolitan Life 
Insurance Co. (La. App.) 148 So. 721. A verdict for the defendant being demanded 
by the evidence, it was error to refuse a new trial. 

2. The fourth, sixth, and seventh grounds of the amended motion need not 
be dealt with as the ruling made above is controlling. 

Judgment reversed. 

Stephens and Sutton, JJ., concur. 


PRUDENTIAL INS. CO. OF AMERICA v. HICKS. No. 24866. 
Court of Appeals of Georgia, Division No. 2. Dec. 21, 1935. 


183 Southeastern Reporter 102. 
INSURANCE. 

Whether loss of eye by locomotive engineman receiving $225 per month 
constituted “total disability,” within policy defining “total disability” as one render- 
ing insured wholly unable to engage in any “occupation” or perform any “work” 
for any kind of compensation he/d for jury, notwithstanding that insured had 
earned $350 over twenty-three months’ period and could have earned $40 per 
month for indefinite period as ordinary laborer for railroad. 

The expressions “occupation” and “work,” as used in policy, mean 

the ordinary employment of the particular person insured, or such other 

employment, if any, approximating the same livelihood, as the insured 

might fairly be expected to follow, in view of his station, circumstances, 

and physical and mental capabilities. If the insured is so incapacitated 

that substantially all of the material activities of any such employment 

are reasonably closed to him, he is “totally disabled” within the meaning 

of the policy. If the injury renders insured incapable of continuing his 

former or similar occupation, he is “totally disabled,” within meaning of 

policy, although able to perform some other work, unless that other work 

is employment having some degree of permanency, though not amount- 

ing to “occupation,” and unless that other work is of like productivity 

and approximates same livelihood. 

(For other cases, see Insurance, Dec. Dig. § 668[11].) 

Syllabus by the Court. 

_ _This case is controlled, adversely to the plaintiff in error, by the recent ruling 
in Prudential Insurance Co. v. South, 179 Ga. 653, 177 S. E. 499, 98 A. L. R. 781, 
and cases there cited. 

Error from Municipal Court of Atlanta; A. L. Etheridge, Judge. 

Suit by S. C. Hicks against the Prudential Insurance Company of America. 


Judgment for plaintiff, defendant’s motion for a new trial was overruled, and 
defendant brings error. 


Affirmed. 
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Statement of Facts by Jenkins, P. J. 

A verdict for $2,000 was returned in favor of the plaintiff insured on a policy 
providing for total disability benefits, if the insured ‘became totally and permanently 
disabled “to such an extent that he (or she) is rendered wholly, continuously, 
and permanently unable to engage in any occupation or perform any work for 
any kind of compensation of financial value during the remainder of his (or her) 
lifetime.” At the time of the issuance of the policy and the injury on April 10, 
1929, which caused the loss of his left eye, the plaintiff was a railroad locomotive 
fireman and engineer, receiving $225 a month. The unconflicting evidence showed 
that the loss of one eye had incapacitated him from receiving employment in 
his former or any similar trade or occupation; that his education was limited 
and he knew no other specjal trade or occupation; that he suffered considerable 
pain, and his artificial eye caused mucus to accumulate in the eye socket, requir- 
ing a removal of that eye at night and sometimes during the day. He was thirty- 
six years old at the time of the injury, reared on a farm, which he left at the 
age of seventeen; and he had worked as a common laborer for a machine works 
for about eighteen months, and then entered the employment of the railroad 
company. There his first work was as a helper in the car shops in 1912, “moving 
lumber and things like that,” and doing anything his head car builder wanted 
him to do, until he was promoted to his last special occupation in 1920. After 
the injury, he and a partner bought a filling station in 1931, a business with which 
he had no experience or familiarity. There he did the usual manual work required 
for seventeen or eighteen months; but earned no profits, losing $350 in his invest- 
ment. At the time of the trial in 1935, he had been employed as a deputy sheriff 
and bailiff at intervals for twenty-three months, from which he earned a total 
of $349.37. The only other work which the evidence showed he had been offered 
or could obtain was that of an ordinary laborer for the railroad, working ten 
hours a day at 15 cents an hour six days a week, from which he might have 
obtained for some unstated time, under the proven contingencies of depression 
employment causing frequent layoffs of such employees, $9 a week, or a total 
of about $40 a month. He did not accept this employment. There are exceptions 
to the charge; but the sole question argued under the general and special grounds 
is whether, under the evidence stated and the clause of the policy quoted, plain- 
tiff was entitled to recover for a total and permanent disability. 

Spalding, MacDougald, Sibley & Brock and Estes Doremus, all of Atlanta, 
for plaintiff in error. 

T. J. Lewis, of Atlanta, for defendant in error. 

Jenkins, Presiding Judge. 

Counsel for plaintiff in error has filed a very learned and strongly argued 
brief, but as stated by the court during the course of the oral argument, the one 
and only question for determination by the court is whether the case is controlled 
by the recent ruling in Prudential Insurance Co. v. South, 179 Ga. 653, 177 S. E. 
499, 98 A. L. R. 781. In that case, where the language of the policy was the 
same as in this case, the rule was stated (179 Ga. 653, page 658, 177 S. E. 499, 
502, 98 A. L. R. 781) that: “The expressions ‘any occupation’ and ‘any work’ * * * 
should be construed to mean the ordinary employment of the particular person 
insured, or such other employment, if any, approximating the same livelihood, 
as the insured might fairly be expected to follow, in view of his station, circum- 
stances, and physical and menial capabilities. * * * If the insured is so incapacitated 
that substantially all of the material activities of any such employment are reason- 
ably closed to him, he is totally disabled within the meaning of the policy:” 
and that if the insured “should at any time after his injury so readjust himsel! 
to his handicap by education or otherwise, or find himself, from any circum- 
stances, reasonably able to pursue his ordinary work or any work of like produc- 
tivity, his alleged total and permanent disability would no longer exist, within 
the meaning of this policy; these terms being relative and the condition thereby 
described being subject to change by circumstances.” See, also, N. Y. Life Ins. 
Co. v. Thompson, 50 Ga. App. 413, 178 S. E. 389. In the South Case, the insured 
was a railroad switchman, and had lost one arm. In the Thompson Case, the 
insured was a farmer, and lost a leg. In both cases, the insured was shown to 
have become incapacitated to perform the activities of his former occupation, 
and the question of total disability was held to be one for the jury. Under the 
South Case, even though as contended by counsel for the insurer, the policy can- 
not be held to be one of income insurance, guaranteeing the insured against depre- 
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ciation of his income on account of any injury; yet if an insured by his injury is 
rendered incapable of continuing in his former or a similar occupation, but is able 
to perform some other work, that work must not be “an employment having 
some degree of permanency, though not amounting to an occupation, but must be 
of “like productivity,” “aproximating the same livelihood.” The insured, under the 
uncontroverted evidence, having earned in twenty-three months less than $350, an 
average of less than $16 a month, and not being shown to have been capable of 
earning more than $40 a month, even if the testimony could be taken as authorizing 
the inference that he could have earned this amount with the continuity and degree 
of permanency required under the South Case; the disparity between these amounis 
aud the $225 a month earned in the former special occupation is so great that it 
cannot be held as a matter of law that the evidence demanded a finding that the 
olainailt was not totally disabled, and_a consequent verdict in favor of the insurance 
company. Under the ruling in the South Case, we think the question was one of 
fact for the jury. Only the general grounds of the motion for new trial being 
argued or insisted upon, the court did not err in refusing a new trial. 

Judgment affirmed. 

Sutton, J., concurs. 

Stephens, J., disqualified. 

SOVEREIGN CAMP, W. O. W. v. BATCHELOR. No. 24758. 
Court of Appeals of Georgia, Division No. 2. Dec. 16, 1935. 
183 Southeastern Reporter 131. 
1. INSURANCE. 

Material misrepresentation in application as to matter affecting nature, extent, or 
character of risk invalidates certificate or policy, although made in good faith, where 
application is attached to and made part of policy, or where certificate is benefit 
certificate in fraternal benefit association. 

(For other cases, see Insurance, Dec. Dig. §§ 256[2], 723[2].) 

2. INSURANCE. 

Evidence that insured was treated for syphilis, which resulted in his death, shortly 
before applying for certificate in fraternal benefit association, precluded recovery 
on certificate, where insured stated in application that he had not suffered from, and 
and had not consulted or been attended by physician for any disease within ten 
years. 

(For other cases, see Insurance, Dec. Dig. § 819[2].) 

3. INSURANCE. 

Verdict against fraternal benefit association on certificate held not authorized, 
where evidence excluded every reasonable inference except that representations 
made by insured in application were both false and material. 

(For other cases, see Insurance, Dec. Dig. § 819[2].) 

Error from Superior Court, Hall County; B. P. Gaillard, Jr., Judge. 

Suit by Effie Batchelor against the Sovereign Camp, W. O. W. Judgment for 
plaintiff, defendant’s motion for a new trial was overruled, and defendant brings 
error, 

Reversed. 

Robert G. Plunkett, of Macon, for plaintiff in error. 

F. Whelchel, of Gainesville, for defendant in error. 


SOVEREIGN CAMP, W. O. W. v. LAWSON. No. 25021. 
Court of Appeals of Georgia, Division No. 2. Dec. 24, 1935. 
183 Southeastern Reporter 137. 

1. INSURANCE. 
_ Fraternal benefit societies are controlled by special statutes rather than general 
insurance laws; but life and total disability certificate containing provisions cus- 
tomarily included in life or disability policies, although issued by fraternal benefit 
society, is subject to rules governing forfeiture of life and disability policies for 
fraud, ‘misrepresentation, or breach of warranty, — waiver or estoppel to forfeit 
7 — policy on such grounds (Code 1933, 8§ 56 -904, 56-1601 et seq., 56-1606, 
56-1704) 


(For other cases, see Insurance, Dec. Dig. §§ 688, 744, 755[1].) 
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2. INSURANCE. ‘ ; as : i 

Fraternal benefit association held estopped to avoid or forfeit certificate of life 
and total disability insurance on ground of insured’s misstatement or concealment of 
his physical condition, where association, with full knowledge of facts constituting 
its defense, continued to receive and retain monthly premiums for more than year 
after insured filed claim of total disability, notwithstanding association tendered 
premiums back to insured at trial of suit on certificate. 

(For other cases, see Insurance, Dec. Dig. § 755[3].) 

3. INSURANCE. : 

Verdict for total disability benefits on certificate in fraternal benefit association 
held supported by petition, notwithstanding failure of petition to plead provisions of 
charter or by-laws of association, since association had burden of pleading and 
proving anything in application, charter, or by-laws upon which it relied (Code 
1933, § 38-103). 

(For other cases, see Insurance, Dec. Dig. § 815[4].) 

4. INSURANCE. 

In suit on fraternal benefit certificate for total disability benefits, evidence that 
plaintiff furnished satisfactory proof of total disability, as required by certificate, 
held to sustain recovery. 

(For other cases, see Insurance, Dec. Dig. § 819[4].) 

5. INSURANCE. : 

Verdict for “$1,000, half the policy,” for total disability benefits on fraternal 
benefit certificate providing for $1,000 total disability benefit in full settlement on 
surrender of certificate for cancellation, held not objectionable on ground that 
phrase “with surrender of policy” in verdict rendered verdict inconsistent. 

(For other cases, see Insurance, Dec. Dig. § 827.) 


Error from Superior Court, Habersham County; B. P. Gaillard, Jr., Judge. 


Suit by J. T. Lawson against Sovereign Camp, W. O. W. Judgment for plain- 
tiff, and defendant brings error. 
Affirmed. 


A. E. Wilson, of Atlanta, and Robert McMillan, of Clarkesville, for plaintiff in 


error. 
Bynum & Frankum, of Clarkesville, for defendant in error. 


COMER v. SHENANDOAH LIFE INS. CO. No. 24943. 

Court of Appeals of Georgia, Division No. 2. Dec. 24, 1935. 
183 Southeastern Reporter 201. 

INSURANCE. 


Where insured retained new group insurance certificate tendered to him as 
substitute for old certificate providing for disability benefits, and beneficiary 
collected and retained full death benefit under new certificate after insured’s 
death, beneficiary held estopped from making additional claim for death benefit 
under old certificate, notwithstanding insured, who had become disabled, could 
not have been required to accept new certificate because of elimination therein 
of disability benefits. 

(For other cases, see Insurance, Dec. Dig. § 579.) 


Error from City Court of Americus; James W. Smith, Judge. 

Suit by M. H. Comer against the Shenandoah Life Insurance Company. 
judgment for defendant, and plaintiff brings error. 

Affirmed. 

: Statement of Facts by Jenkins, P. J. 

The agreed statement of facts was as follows: 

“On January Ist, 1931, defendant company issued group policy No. 70-G 
upon the lives of the members of the Seaboard Air Line Employees Credit 
Union, Inc. of Norfolk, Virginia, of which Oscar L. Comer, plaintiff’s husband, 
was a member in good standing. Based upon said policy No. 70-G, a certificate 
No. 904 was issued to Oscar L. Comer, dated Feb. Ist, 1931. Said policy 70-G 
and certificate No. 904 were renewed from year to year from date of issue, and 
were of force on December 3lst, 1932. : 

“That Oscar L. Comer, the insured, named in said policy 70-G and certi- 
ficate 904, was totally and permanently disabled within the meaning of the terms 
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of said policy and certificate on Sept. 14th, 1932, while said policy 70-G was 
in torce. 

“That in behalf of Oscar L. Comer, James Edwin Hines, his brother-in-law, 
wrote the Shenandoah Life Insurance Company for blanks upon which said 
Comer might make out proofs of such disability as per letter submitted with 
this Statement of Facts and marked ‘Exhibit A’ 

“That on Feb. 10th, 1933, the defendant company issued its group policy No. 
111-G on the lives of the members of the Union of which said Comer was a 
member in good standing, and wrote certificate No. 687 under said policy No. 
111-G in the name of Oscar L. Comer, which certificate with form letter, copy 
of which is submitted marked ‘Exhibit B’ was delivered and left at the home 
of Mrs. A. E. Hines, the mother-in-law of said Oscar L. Comer, the said Comer, 
at the time of said delivery of said certificate, being confined suffering from an 
incurable malady in the Government Hospital at Hines, Illinois; that said cer- 
tificate No. 687 was not delivered as set forth until after said James Edwin Hines 
nad written for blanks to make proofs of disability under policy No. 70-G, and 
that the form letter referred to was not attgched to policy No. 111-G nor to 
certificate No. 687 based thereon, but was enclosed in the same envelope with 
the certificate Number 687 when delivered at the home of Mrs. Hines. 

“That Oscar L. Comer, being confined to the Hospital, his brother-in-law, 
James Edward Hines, continued to forward to the defendant company the 
monthly premium of $3.00, the premium being the same in 1933 as had been 
paid in 1932. There is no question in the case as to the payment or nonpayment 
of premiums. 

“That on April 24th, 1933, proofs of disability under Policy No. 70-G were 
made by Oscar L. Comer to Shenandoah Life Insurance Company, blanks for 
which were furnished by it about April 1st, 1933, to said Oscar L.’ Comer. 

“Oscar L. Comer died July 31st, 1933, and on August 31; 1933, check was 
sent to Mildred H. Comer in payment of policy No. 111-G, certificate 687, in 
amount of $2,000.00, and said check was retained and proceeds accepted by 
said Mildred H. Comer, the plaintiff in this case.” 

The form letter, referred to and made a part of the agreed facts which 
letter accompanied the new certificate, was addressed to Oscar L. Comer, and 
contained the following material statements: “The same premium rates will be 
charged for the calendar year 1933 as were charged in 1932. The new certificate 
attached is to supersede the one you now hold, and I will appreciate your 
returning the old certificate to the Credit Union for forwarding to the Insurance 
Company for their files.” 

Mildred H. Comer, the wife of the insured, who was named as beneficiary 
in both the old and the new certificates, sued the insurance company for the 
$2,000 death benefit provided in the old certificate. The company pleaded the 
substitution of the new policy and certificate in lieu of those previously issued, 
and payment to and retention by the plaintiff of the $2,000 death benefit under 
the new policy. According to the agreed statement of facts, she collected the 
check for this amount and has continued to retain the proceeds. 

R. L. Maynard and H. B. Williams, both of Americus, for plaintiff in error. 

Ellis & Ellis, of Americus, for defendant in error. 

Syllabus Opinion by the Court. 

JENKtNS, Presiding Judge. 

Where a group policy of insurance and a certificate issued thereunder 
provided for total disability benefits and for a death benefit, any payments made 
under the disability clause to be deducted from any subsequent death benefit, 
and where the holder of such a certificate becomes totally disabled while in 
good standing under the policy, but pending the making of his proof and claim 
ior total disability payments, the insurer forwards to the holder a new certificate, 
issued under a new group policy eliminating the disability benefits, but retain- 
ing and providing for the same death benefit under the same premium, and 
where such new certificate is expressly tendered as in lieu of and as supersed- 
ing the old certificate, and where the new certificate is not returned, but upon 
the subsequent death of the insured, the beneficiary, who was named in both 
the old and the new certificate, collected and retained the full amount of the 
death benefit paid under the new policy and new certificate, the insurer cannot 
be made to pay the additional death benefit under the original certificate. Under 
the agreed statements of facts, it indisputably appears that it was never the 
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intention that more than one policy was to be issued on the life of the insured; 
and this being true, it matters not that, after the total disability had arisen, the 
insured could not have been required to accept the new policy which eliminated 
the disability benefits, in lieu of the old policy which embraced them. Pruden- 
tial Ins. Co. v. Ferguson, 51 Ga. App. 341, 180 S. E. 503. The controlling factor 
is that the insured retained the new certificate, which was tendered as a substitute 
for the old, and the beneficiary under the new certificate thus tendered, collected 
and retained the full death benefit, which amounted to all that, in any event, could 
have been collected under the old policy and certificate. This conduct estops the 
plaintiff from making any additional claim under the old certificate. The judge, 
sitting by agreement without a jury, did not err in finding for the defendant insurer. 

Judgment affirmed. 

Stephens and Sutton, JJ., concur. 


TURNER v. MASONIC RELIEF ASS’N. No. 24735. 
Court of Appeals of Georgia, Division No. 1. Jan. 10, 1936. 
183 Southeastern Reporter 350. 
1. INSURANCE. 


Payment of dues, premiums, or assessments was not condition precedent to 
continuance of death benefit certificate in fraternal association, but provision therein 
for lapsing certificate on default in payment was condition subsequent. 

(For other cases, see Insurance, Dec. Dig. § 750.) 

2. INSURANCE. f 

Plaintiff's case on death benefit certificate in fraternal association was established 
prima facie by proof of possession of certificate at date of insured’s death and its 
introduction in evidence, without proof of payment of required dues or premiums, 
putting burden on association to show nonpayment. 

(For other cases, see Insurance, Dec. Dig. § 817[2].) 

3. INSURANCE. 

Prima facie case on death benefit certificate in fraternal association may be 
rebutted by testimony tending to support any valid legal defense interposed. 

(For other cases, see Insurance, Dec. Dig. § 819[1].) 

Syllabus by the Court. 


1. The plaintiff in an action on a contract of life insurance, including a cer- 
tificate for life insurance in a fraternal benefit association, as in the present case, 1s 
not compelled to show affirmatively that dues, premiums, or assessments have been 
paid, they not being a condition precedent to the continuance of the policy; the con- 
dition that the policy becomes lapsed or void for such nonpayment being a condition 
subsequent. The plaintiff’s right to recover is established prima facie by proof of 
possession of the policy at the date of insured’s death and its introduction in evi- 
dence. 

(a) When such prima facie case has been established, the burden is on the 
defendant company to show nonpayment of premiums, in order to defeat recovery. 

(b) A prima facie case sufficient to authorize a verdict having been established, 
it may be rebutted by testimony tending to support any valid legal defense inter- 
posed. However, the jury in this case were authorized, under all the evidence, to 
find that this prima facie case so established was not rebutted. 

2. The appellate division of the municipal court of Atlanta in its function is a 
court of review for the correction of errors of law. The discretion to grant or 
refuse motions for new trials because the verdict is strongly and decidedly against 
the weight of the evidence rests solely in the presiding judge. It may, as any other 
court of review, grant a new trial when there is no evidence to support a verdict. 

3. There being some evidence on which the verdict may be based, and such ver- 
dict having the approval of the trial judge, the appellate division of the municipal 
court of Atlanta erred in granting a new trial. 

Error from Municipal Court of Atlanta, Appellate Division. E 

Suit in the municipal court of Atlanta by R. L. Turner against the Masonic 
Relief Association, etc. Judgment for plaintiff was appealed to the appellate divi- 
sion of the municipal court, where a new trial was granted, and plaintiff brings error. 

Reversed. 
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Butler & McCollister and Durwood T. Pye, both of Atlanta, and A. A. Mar- 
shall, of Montezuma, for plaintiff in error. 
Bryan, Middlebrooks & Carter, of Atlanta, for defendant in error. 


In re IDAHO MUT. BEN. ASS'N, Inc. 
WILLMAN v. BUMGARNER. No. 6207. 
Supreme Court of Idaho. Jan. 16, 1936. 
53 Pacific Reporter (2d) 1171. 
1. INSURANCE. 

Under provision of life policy that beneficiary could be changed without notice, 
letter mailed by insured requesting change of beneficiary in compliance with require- 
ments of insurer held sufficient designation of change of beneficiary. 

(For other cases, see Insurance, Dec. Dig. § 987.) 

Appeal from District Court, Washington County, Seventh District; A. O. Sutton, 

Judge. 
' Petition by the Idaho Mutual Benefit Association, Incorporated, to determine 
the beneficiary of a life insurance policy wherein Harriet T. Willman intervened as 
plaintiff, and Alice Fruitts Bumgarner intervened as defendant. Judgment for 
defendant in intervention, and the plaintiff in intervention appeals. 

Affirmed. 

Geo. Donart, of Weiser, for appellant. 

D. L. Carter, of Weiser, and A. L. Anderson, of Nampa, for respondent. 

Z. Reed Millar, of Boise, for Idaho Mut. Ben. Ass’n. 


TROMP v. NATIONAL RESERVE LIFE INS. CO. et al. No. 32525. 
Supreme Court of Kansas. Jan. 25, 1936. 
53 Pacific Reporter (2d) 831. 
1. INSURANCE. 

Where insured reserved right to change beneficiary, named beneficiary, prior 10 
insured’s death, had no vested interest in benefits under life policy. 

(For other cases, see Insurance, Dec. Dig. § 586.) 

2. INSURANCE. 

_Insured’s divorced wife, who was named beneficiary under life policy, had 
insurable interest in insured’s life after divorce, where she had judgment for 
alimony. 

(For other cases, see Insurance, Dec. Dig. § 585[3].) 

3. INSURANCE. 

Insured’s first wife, who was named beneficiary in life policy and who subse- 
quently obtained divorce and judgment for alimony, held entitled to proceeds 
of policy as against second wife and administratrix in absence of change of 
beneficiary (Rev. St. 1923, 60-1511; Rev. St. Supp. 1933, 40-414). 

(For other cases, see Insurance, Dec. Dig. § 585[3].) 

Syllabus by the Court. 


T. procured a policy of insurance on his own life in an old line insurance 
company, designating his wife M. as beneficiary, but reserving the right to change 
the beneficiary. Later M. procured a divorce from T., being awarded a judgment 
for alimony payable in installments. Thereafter T. married B. and later died 
leaving B. surviving as his widow. She was appointed and qualified as administra- 
trix of his estate. No change of beneficiary had been made in the policy of 
insurance. In an action between M. and B., individually and as administratrix, to 
determine who was entitled to the proceeds of insurance, it is held: 

1. A right to change the beneficiary having been reserved by the insured T., 
the named beneficiary M., prior to the death of the insured T., had no vested 
interest in the benefits under the policy of insurance. 

2. At the time the policy was issued M. had an insurable interest in the life of 
T. by reason of being his wife, and at the time of the divorce she had a further 
insurable interest by reason of the judgment for alimony. 

3. There being no statutes or regulations of the insurance company to the 
contrary, the decree of divorce in itself in no way affected the rights of the 
divorced wife M. in the policy of insurance on her former husband’s life, and she 
is entitled to the proceeds due under such policy. 
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Appeal from District Court, Shawnee County, Division No. 3; Otis E. Hun- 
gate, Judge. 

Action by Mary L. Tromp against the National Reserve Life Insurance Com- 
pany, wherein Beatrice V. Tromp, individually and as administratrix of the 
estate of Harry Clifford Tromp, deceased, was made defendant. From a judg- 
ment sustaining a demurrer to her answer, last-named defendant appeals. 

Affirmed. 

J. J. Schenck and C. P. Schenck, both of Topeka, for appellant. 
Hugh T. Fisher and Irwin Snattinger, both of Topeka, for appellee. 


YETT’S ADM’R et al. v. YETT. 
Court of Appeals of Kentucky. Dec. 17, 1935. 
88 Southwestern Reporter (2d) 962. 

1. INSURANCE. 

In absence of pleading and proof to contrary, group policy was considered to 
be of same class as old line insurance, as against contention it should be considered 
as a co-operative insurance association whose beneficiaries are restricted by statute 
(Ky. St. § 681c-6). 

(For other cases, see-Insurance, Dec. Dig. § 124.) 

2. INSURANCE. 

Common-law wife who was without her knowledge made beneficiary of 
employee’s group policy wherein she was referred to as insured’s wife held 
entitled to benefits of policy which was payable to insured’s “wife,” as against 
claim of insured’s father and administrator of insured’s estate. 

The word “wife” in the description of the beneficiary of life insurance 

is generally regarded as descriptio persone, and the fact that one who 

otherwise answers the description does not, or did not at the inception 

of the insurance, have the legal status of wife of the insured, does not 

prevent her from taking as beneficiary if it is otherwise clear that she is 

the person intended, assuming that she is eligible to designation as 
beneficiary, and that the misdescription of her as “wife” does not amount 

to a breach of warranty or misrepresentation avoiding the insurance. 

(For other cases, see Insurance, Dec. Dig. § 585[3].) 

3. INSURANCE. 

One having no insurable interest in life of a person cannot have such life 
insured and himself named as beneficiary or become substituted beneficiary in 
policy already issued, but one may insure his own life and designate whom he 
pleases as beneficiary. 

(For other cases, see Insurance, Dec. Dig. § 114.) 

Appeal from Circuit Court, Harlan County. 

Action by Amelia Yett (alias Amelia Ford) against the General American 
Life Insurance Company and another, wherein George C. Yett’s Administrator and 
another intervened. From an adverse judgment, the interveners appeal. 

Judgment affirmed. 

J. B. Snyder, of Harlan, for appellants. 

B. M. Lee and H. H. Fuson, both of Harlan, for appellee. 


PRUDENTIAL INS. CO. OF AMERICA v. BOND. 
Court of Appeals of Kentucky. Dec. 20, 1935. 

88 Southwestern Reporter (2d) 988. 
1, INSURANCE. 

Under employees’ group certificate providing for disability payments if insured 
should become wholly and permanently unable to perform any work during 
remainder of his lifetime, insured held not entitled to recover for disability 
insured admitted lasted only ten months and three days. 

(For other cases, see Insurance, Dec. Dig. § 516.) 

Appeal from Circuit Court, Whitley County. ‘ 

Action by George F. Bond against the Prudential Insurance Company ot 
America. From an adverse judgment, the defendant appeals. 

Reversed, with directions. 

Tye, Siler, Gillis & Siler, of Williamsburg, for appellant. 

Pope & Upton, of Williamsburg, for appellee. 





~~ 
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Drury, Commissioner. 

This insurance company is asking for the reversal of appellee’s $841.63 judgment 
against it. 

This has been here before. See 257 Ky. 45, 77 S.W.(2d) 373, 376, and was 
reversed for the reason “that the court erred in failing to peremptorily instruct 
the jury to find for appellant on the evidence before it * * * from which only the 
one legitimate inference could be drawn that plaintiff was neither totally nor 
permanently disabled.” Reading that opinion will give,a better understanding of 
this one. 

\fter return of the case to the trial court, Mr. Bond amended his petition and 
asserted a claim for what he calls “a total and permanent disability” that he 
stipulates continued for only ten months and three days, and upon that he was 
awarded the judgment before us. 

[1] This judgment is erroneous, for by the terms of the contract sued on 
appellant only agreed to pay him in the event he “shall become totally and per- 
mauently disabled * * * to such an extent that he * * * is rendered wholly, con- 
tinuously and permanently unable to perform any work * * * during the remainder 
of his lifetime.” To be entitled to recover, Mr. Bond must show he is both totally 
and permanently disabled. The moment he admitted his disability lasted for ten 
months and three days only he admitted himself out of court. Termination an] 
permanency are incompatible. 

The $2,000 to be paid on this policy was to be paid in twenty-four monthly 
sums of $83.33 each, and these were to cease if Mr. Bond’s disability should prove 
to he temporary. Thus, had the insurer been convinced Mr. Bond was permanently 
disabled and begun paying him, it could have ceased when his disability came to 
an end, but there is no provision in the contract by which he can compel it to 
begin paying him until he proves he is both totally and permanently disabled. 

The appellee makes this contention in its brief: “This record is not in such 
shape as that this court will review the action of the Chancellor who tried the 
common law action without a jury. The trial judge himself made no separate 
finding of facts and of law either in the judgment itself or by any separate opinion 
of his.” 

The parties had filed, and there was considered on the trial, a stipulation 
containing this: “That the issue for determination on the retrial is, under the 
opinion of the Court of Appeals in this case, dated December 21, 1934, and under 
the foregioing stipulation of facts, whether or not plaintiff is entitled to total and 
permanent disability benefits under said insurance contract for the period of ten 
months and three days hereinabove mentioned.” 

Since the parties had agreed on the facts, there was nothing left but a 
question of law, so there was no separation for the judge to make. His onlv 
finding was a finding of law. 

The trial court will set aside its judgment and dismiss the petition. 

Judgment reversed. 

The whole court sitting. 


7ETNA LIFE INS. CO. OF HARTFORD, CONN. v. GULLETT. 
Court of Appeals of Kentucky. Nov. 22, 1935. 
Rehearing Denied Jan. 24, 1936. 
89 Southwestern Reporter (2d) 1. 
1. INSURANCE. ‘ 
_ Whether insured had become totally and permanently disabled while working 
for employer within meaning of group policy held for jury. 
(For other cases, see Insurance, Dec. Dig. § 668[11].) 
2. INSURANCE. 
Where, in suit on group policy for total and permanent disability, insurer had 
shown that insured had done certain work after alleged disability, admission of 


evidence concerning need of insured’s family and condition of insured at the time 
held proper. 


(For other cases, see Insurance, Dec. Dig. § 661.) 
3. INSURANCE. 
Whether total and permanent disability exists within meaning of group policy 
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must be determined in light of what average reasonable man would do under the 
circumstances. 

(For other cases, see Insurance, Dec. Dig. § 516.) 

4. INSURANCE. 

“Total disability” does not mean utter helplessness, and “permanent disability” 
does not mean utter hopelessness, and hence to be “totally and permanently disabled,” 
within group policy, insured does not have to be entirely dependent on others and 
absolutely without hope of improvement; such impairment of capacity as renders it 
impossible for him to follow continuously any substantially gainful occupation being 
sufficient. 

(For other cases, see Insurance, Dec. Dig. § 516.) 

5. INSURANCE. 

Whether insured is totally and permanently disabled, within group policy, can- 
not be decided by speculating what he might earn if he should take training for 
different sedentary occupations, but must be determined in light of insured’s condi- 
tion and past training. 

(For other cases, see Insurance, Dec. Dig. § 516.) 

6. INSURANCE. 

Verdict on group policy based on number of years insured had worked for 
employer after issuance of policy held sustained by the evidence. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 

Appeal from Circuit Court, Johnson County. 

Suit by Mack Gullett against Aitna Life Insurance Company of Hartford, 
Connecticut. From a judgment for plaintiff, defendant appeals. 

Affirmed. 

Allen & Tackett, of Prestonsburg, for appellant. 

J. L. Harrington, of Paintsville, for appellee. 

Drury, Commissioner. 

This is an appeal from a $1,300 judgment. This case has been here before, see 
253 Ky. 544, 69 S.W.(2d) 1068, where many of the facts are set out. Appellant 
= three grounds for reversal which we will state and dispose of as we reach 
them. 

Should Verdict Have Been Directed? 

3y the terms of the policy the appellant agreed, if before Gullett became sixty 
years old he became totally disabled, if he furnished appellant due proof thereof 
after such total disability had existed for six months, and if such disability pre- 
sumably will during life prevent Gullett from pursuing any occupation for wages or 
profit, to pay to Gullett $500 and to add to this an additional $100 for each year 
the policy was in force after September 17, 1923, the date of the policy. 

Gullett alleged that in the year 1930 he began to suffer from a disease commonly 
known as “heart trouble” or “leakage of the heart,’ and has since been and now 1s 
suffering therefrom, and is permanently disabled thereby and prevented from per- 
forming manual labor for compensation or financial gain. 

He testified in some detail about that, of which it will be enough to say he tes- 
tified he had worked for this coal company for nineteen years; that now his heart 
bothered him so he could not now do anything much; that it shut his wind off, and 
he could not get enough breath, and that this condition began in April, 1930, and 
has since continued. 

Dr. Wells examined Gullett in June, 1932, and he testified he found him then 
100 per cent. disabled, and his heart condition was he thought permanent, and ren- 
dered him unable to do manual labor. 

Dr. Castle had examined Gullett in June, 1932, and in June, 1934, and had treated 
him off and on for eight or nine years, and he said that his heart condition was 
chronic and that he was 100 per cent. permanently disabled. He could not say how 
long this condition had existed, but said it must have been for some time. 

Dr. Pickleseimer testified he had treated Gullett off and on since June, 1931; 
that Gullett has a chronic heart condition by which he is permanently disabled ; that 
this condition had probably existed for a year before he examined him in June, 1932. 

Mr. Harrington testified he worked with Gullett before July, 1930, and that Gul- 
let was short-winded and would have to sit down or lie down and rest at times. 

In order to sttcceed, Gullett had to have evidence he became totally disabled 
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while at work for the Northeastern Coal Company and afterwards remained, and 
would continue to remain, so disabled for life. The evidence for Gullett shows he 
ceased to work for this company on July 31, 1931, so he had to become disabled 
before that time. The plaintiff admitted he had been working for it up to that time, 
that he applied to it for work after that time, and had been working for a grocery 
company in 1931 and 1932, for 19% days all told. Perhaps the cause of all of Gul- 
lett’s trouble was bad teeth. Between these two trials he had all of them extracted, 
and at the second trial his condition had in many respects improved, but there is 
evidence the condition of his heart instead of improving had become worse, but the 
defendant introduced three doctors who testified they had examined Gullett and all 
three say they discovered some hitch, roughness, or peculiar sound in listening to 
his heart, but all of them testify it was not such as would prevent his doing ordinary 
work without danger. 

[1] The defendant urges that the testimony of these three doctors, coupled with 
the historic fact that he had worked until he was layed off and for 19%4 days in the 
two years thereafter without resulting harm, so utterly refutes the testimony of the 
three physicians who testified for Gullett as to entitle defendant to a directed ver- 
dict; but to us this appears to be a typical jury question. We shall make further 
reference to this later. 

Alleged Error in Evidence. 

[2] Over the objections and exceptions of the defendant this testimony was 
admitted for Gullett: 

“QO. Mack, why did you go back and ask for work if you were not able to do 
work? A. I didn’t know at that time—I wanted to work if I could work and I 
really needed to work to help support my family—I thought I could make it—I 
thought I could. 

“Q. Do you have any other means of making a living for your family other 
than working? <A. No. 

“Q. Why did you apply to the Sandy Valley Grocery Company for work? A. 
Because I needed bread for my children and I couldn’t get it. 

“Q. Was you able to work? A. No, sir. 

“Q. Did your eye become discolored? A. Yes sir, it was just as red as a piece 
of flannel. 

“Q. Tell the jury about it. A. Well, it turned almost as red as a piece of flannel 
—I couldn’t get out in the light with it at all for two months—the doctors told me 
I had better stay in a dark room—if the light would hit my eye it seemed like it 
would put it out—and I couldn’t shut it.” 

After the defendant had shown that Gullett had been at work, we feel he was 
entitled to make this explanation. 

A genius in a lecture on General Grant, said: “I saw him at the pinnacle 
of his greatness. It was not at Fort Donelson, nor at Shiloh, Missionary Ridge, in 
his Virginia campaign, during his presidency, his tour of the world or his triumphal 
return, but it was in early 1885, after he had lost all he had because of the failure 
of Grant and Ward, when he was penniless, when because of a cancer of the throat 
he could not take nourishment naturally, could no longer talk, and I saw him seated 
on a porch at Mount M’Gregor, New York, with a shawl about his shoulders, with 
a pen in his hand, slowly and painfully writing his memoirs that his family might 
have whereon to live when he was gone. He produced a biographical and literary 
masterpiece. He finished it on July 19, 1885. Four days later he was a corpse.” 
No one would say General Grant was not then totally disabled, yet the publication 
of that work soon netted his family more than half a million. 

[3] The sacrifices some men will make, the dangers they will undergo to feed 
their families, are often beyond comprehension; but in determining the rights of men 
we do not use as a standard unusual examples, but what the average reasonable man 
would do under the circumstances, and we feel that under the ones here the average 
reasonable man would have done nothing. Doubtlessly the jury took the same view, 
hence we cannot say this verdict is the result of passion or prejudice. 

Total Permanent Disability. 

The question in this case is: What is total and permanent disability? 

_ {4, 5] “Total disability’ does not mean utter helplessness, and “permanent dis- 
ability” does not mean utter hopelessness, and a man to be totally and permanently 
disabled does not have to be reduced to a state wherein he is entirely dependent on 
others and is absolutely without hope of improvement. 
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A reference to 62 C. J. p. 1162, note 46, will show the federal courts have had 
more occasion than others to define this expression because of its being involved in 
war risk insurance, and in McNally v. United States (C. C. A.) 52 F.(2d) 440, 
it is said that it does not mean “absolute incapacity,” but means such “impairment 
of capacity as to render it impossible for the disabled person to follow continuously 
any substantially gainful occupation.” It is not permissible to speculate about what 
the insured might earn if he should take training as a jeweler, as a dentist, as a 
tailor, etc., but what can he do now with the education that he has, the training that 
he’s had, and the condition that he’s in. See, also, Consolidation Coal Co. v. Crislip, 
217 Ky. 371, 289 S. W. 270, Aétna Life Ins. Co. v. Daniel, 251 Ky. 760, 65 S.W.(2d) 
1025, and Travelers’ Ins. Co. v. Turner, 239 Ky. 191, 39 S.W.(2d) 216. 

The $1,300 Verdict. 

[6] One hundred dollars was to be added to the original policy provision of 
$500 for each year Gullett worked for this coal company after 1923. He testified he 
worked for them continuously till July, 1931. There is no satisfactory evidence he 
‘id not; hence there was ample grounds to sustain the jury’s finding of $1,300, 

Judgment affirmed. 


BRISBAY v. PRUDENTIAL INS. CO. OF AMERICA. 
Court of Appeals of Kentucky. Dec. 20, 1935. 
Rehearing Denied Feb. 11, 1936. 
89 Southwestern Reporter (2d) 642. 
INSURANCE. 

Provision, in life policy entitled “Loan Provisions,” that failure to repay any 
indebtedness shall not avoid policy until one month after notice to such effect 
shall have been mailed to insured, held to apply only to loans, and hence, after 
premium default, policy was not continued in force by failure of insurer to give 
insured 30 days’ notice of its intention to cancel policy for nonpayment of 
premiums. 

(For other cases, see Insurance, Dec. Dig. § 310[2].) 

Appeal from Circuit Court, Kenton County, Common Law and Equity 
Division. 

Action by Maud Brisbay against the Prudential Insurance Company of 
America. From a judgment dismissing the action, plaintiff appeals. 

Affirmed. 

Roach, Schroer & Wehrman, of Cincinnati, Ohio, for appellant. 

John E. Shepard, of Covington, for appellee. 

RATLIFF, Justice. 

On June 14, 1917, for a premium of $20.19 payable semiannually, the Prudential 
Insurance Company of America issued to Ben F. Brisbay a policy on his life in the 
sum of $1,000, naming therein as beneficiary Maud Brisbay, wife of insured. Later 
the payment of premiums was changed to a quarterly basis due the 14th day of 
June, September, December, and March of each year. The policy contained a 
clause whereby the insured may borrow from the company an amount up to the 
limit of the cash surrender value of the policy, which clause reads as follows: “If 
this policy be continued in force, the insured may borrow from the Company, 
with interest at the rate of six per cent. per annum, payable at the end of each 
policy year, on the sole security of this policy, an amount up to the limit of the 
Cash Surrender Value hereinafter specified after deducting therefrom all other 
indebtedness on account of this Policy, by making written application for the 
loan and assigning the policy to the company as security. Failure to repay any 
such indebtedness or to pay interest shall not avoid the policy unless the total 
indebtedness thereon to the company shall equal or exceed the loan value at the 
time of such failure, nor until one month after notice to that effect shall have 
been mailed by the company to the last known address of the insured, of the 
person to whom the loan was made, and of the assignee or record at the Home 
Office of the company, if any. The company reserves the right to defer any 
loan other than to pay premiums on policies in the company, for a period not 
exceeding ninety days after the application for such loan.” : 

Pursuant to the above provision of the policy, on January 11, 1926, the insured 
obtained a loan from the company in the sum of $196.91, and on September 20, 
1933, he obtained a second loan totaling $395.79, and after deducting the previous 
loan with interest the balance of the proceeds of the last loan, $176.65, was paid by 


” 
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check to the insured. At the time insured obtained the last loan, September 
20, 1933, the premium due September 14th, six days previous, had not been paid, 
but the policy provided for 31 days’ grace period, which gave insured to October 
15, 1933, in which time to pay the premium. The insured died November 30, 1933, 
approximately six weeks after the expiration of the 31 days’ grace period, without 
having paid the quarterly premium due September 14th. The beneficiary demanded 
payment of the policy, which payment the company refused on the ground that 
the policy had lapsed for nonpayment of the premium, whereupon the beneficiary 
brought this suit to collect the face sum of the policy less the indebtedness 
against it. Upon trial of the case the court entered judgment dismissing plaintiff's 
petition, and she appeals. 

It is admitted by counsel for appellant that the sole question to be determined 
on this appeal is whether the company, under the loan provision of the policy set 
out above, was required to give the insured 30 days’ notice of its intention to 
cancel the policy. The insurance company admits that it did not give the notice, 
but insists that it was required to give such notice only if it sought to terminate 
the policy for the failure of the insured to pay the loan indebtedness or interest 
thereon, and the “indebtedness” referred to in the policy relates to the loan only, 
and it did not terminate the policy because of the failure of the insured to pay the 
loan or interest thereon, but for failure to pay the premium. In the clause in 
the policy relating to payment of premiums it is provided that, “If any premium 
be not paid when due, this policy shall be void and all premiums forfeited to the 
company, except as. herein provided.” Following this provision is a clause pro- 
viding that, “In the payment of any premiums under this policy, except the first, 
a grace of 31 days without interest will be allowed, during which time the 
policy will remain in force.” It will thus be seen that there is no provision in the 
policy for the extension of payment of premiums beyond the grace period. 

It is insisted for appellant that the past-due premium was a part of the 
indebtedness against the policy and, therefore, the insurance company could not 
terminate it without giving the 30 days’ notice. It will be noticed that the 30 days’ 
notice provision is contained in that clause of the policy titled “Loan Provisions,” 
and the provision relating to the payment of premiums is contained in a separate 
provision titled “Payment of Premiums.” It is obvious that these two subjects, 
loans and premiums, are separate and distinct, and cannot be added together to 
form the “indebtedness” referred to under the “Loan Provision.” The last loan 
obtained by the insured practically consumed the entire reserve or cash value of 
the policy, leaving a balance of 46 cents only, and it is obvious that this sum would 
not have extended the policy, under the extended insurance provision, to the 
date of the death of the insured. 

In Dibrell v. Citizens’ National Life Ins. Co., 152 Ky. 208, 153 S. W. 428, 
there was involved the construction of a policy similar to the one here under 
consideration. In that case it was held that under a nonforfeiture clause pro- 
viding for extended insurance, if there is no indebtedness to the company, the 
indebtedness must be deducted from the surrender value and if the indebtedness 
to the company is equal in amount to the surrender value, there is nothing to apply 
to extended insurance. 

With respect to other provisions of the policy which may have a bearing on 
the issue, it is sufficient to say that upon examination of the policy for ourselves, 
we find nothing therein to sustain the argument for appellant that the indebtedness 
mentioned under the loan provision of the policy included the premium. It is 
our conclusion, therefore, that the 30 days’ notice was necessaary only if the 
company sought to cancel the policy for the nonpayment of the insured’s loan 
indebtedness or the interest thereon, but not necessary to terminate it for non- 
payment of premiums, and the loan having practically exhausted the reserve or 
cash value of the policy, there was left an insufficient sum to extend the insurance 
to the time of the insured’s death, and therefore the policy had lapsed. 

2 The judgment of the trial court being in harmony with these views, it is 
athrmed. 
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NATIONAL LIFE & ACCIDENT INS. CO. OF NASHVILLE, TENN. 
v. SENTERS. 
Court of Appeals of Kentucky. Dec. 20, 1935. 
Appellant’s Motion to Extend Opinion Overruled Jan. 31, 1936. 
89 Southwestern Reporter (2d) 644. 
1. INSURANCE. 


Application for policy providing for death benefits must be attached to or 
recited in policy, otherwise it cannot be received as evidence, relied on to defeat 
a recovery, or considered in determining rights of parties (Ky. St. § 679). 

(For other cases, see Insurance, Dec. Dig. § 650.) 

Appeal from Circuit Court, Graves County. 

Action by Maggie Senters against the National Life & Accident Insurance 
Company of Nashville, Tennessee. Judgment for plaintiff, and defendant appeals. 

Judgment reversed, with directions. 

L. B. Alexander, of Paducah, for appellant. 

Holifield, McDonald & Boaz, of Mayfield, for appellee. 

RICHARDSON, Justice. 

On February 19, 1934, Tommy Whittemore, a resident of Graves county, Ky, 
signed an application for insurance, addressed to the National Life & Accident 
Insurance Company of Nashville, Tenn., for a policy providing for death benefit, 
payable at his death and designating Maggie Senters the beneficiary. On April 4, 
1934, he signed another application addressed to it for like payable benefit and also 
designating Maggie Senters the beneficiary. 

In each of the applications numerous questions were propounded to, and 
answered by him, concerning his health and certain specific diseases. In_ his 
response to the questions, he declared that he was in good health and that he 
had not been, theretofore, and was not at that time, afflicted with any or either 
of the diseases named. 

On February 26, 1934, the company’s policy was issued and delivered in 
Graves county, Ky., on his first application, and on April 16, 1934, it issued, also 
in Graves county, Ky., another, on his second application, both without a medical 
examination. 

The policies are identical in conditions, terms, and provisions. Each of them 
contain this provision: “No obligation is assumed by the company prior to the date 
hereof. If the insured * * * is not in sound health on the date hereof; * * * 
then, in any such case, the Company, may, within the contestable period, declare 
this Policy void and the liability of the Company shall be limited to the return 
of premiums paid on the Policy. * * * After this policy shall be in force, during 
the life time of the Insured, for two full years from the date hereof, it shall be 
incontestable, except for non-payment of premiums, but if the age of the Insured 
be misstated, the amount payable hereunder shall be such as the premium paid 
would have purchased at the correct age.” 


It seems to be agreed that the policies were issued on the assumption that the 
insured was 22 years old, when in reality he was 21 at his next nearest birthday; 
and by reason thereof the amount payable under each policy should be such as the 
premium would have purchased at his correct age at the date of the issuance of the 
policies. Neither of the applications was attached to, or recited in, the policy. On 


or about the 20th day of September, 1934, the insured died, leaving the beneficiary 
surviving. 


_ She brought this action to recover of the insurance company the sum stated 
in the face of each policy, alleging that the premiums had been paid by the 
insured; notice and proof of death had been made and furnished to the insurance 


company on blanks furnished by it. The insurance company, in avoidance of its 
liability on the policies, pleaded the insured’s execution and delivery of the appli- 
cations for the policies and their issuance and delivery to him in reliance thereon. 
A series of questions contained in each application and the insured’s answers thereto 
are set forth in its answer, followed by the allegation that his answers “were false 
fraudulent and material,” and that it would not have, nor any other reputable 
insurance companies, acting in accordance with the prevailing rules and customs 
governing the issuance and delivery of such policies, would have, issued and 
delivered either of them had it known of the falsity of his answers. The court 
correctly sustained a motion of the beneficiary to strike from the answer that 
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portion of it which predicated a defense on the applications and the falsity of the 
insured’s answers to the questions propounded to him in each application. 

[1] Such application must be attached to or recited in the policy; otherwise, it 
can neither be received as evidence, relied on to defeat a recovery, nor considered 
in determining the rights of the parties. See section 679, Kentucky Statutes, and 
Annotation. 

[2] In addition to relying upon the false statements in the applications, 
respecting his health, the insurer further pleaded in avoidance of its liability that 
“on the dates of said policies, ‘Whittemore’ was not in good health, and that he 
had suffered, and was suffering, at said times from gastric ulcer and insomnia, 
which fact was well known to said Tommy Whittemore, * * * and, at the time 
said policies were delivered, * * * that it did not know said facts and did not 
learn said facts until after the death of said Tommy Whittemore, and that after 
learning said facts, this defendant advised the plaintiff of the truth as to the 
previous condition of the health of the said Tommy Whittemore, * * * and that 
this defendant, under the terms and provisions of said policies, during the con- 
testable period, declared the policies void and returned to said plaintiff the 
premiums paid by said Tommy Whittemore, * * * which said plaintiff received 
and accepted,” and now has the same, amounting to $5.40. 

At the suggestion of the beneficiary, the court sustained a motion to strike 
these allegations from the answer. To this ruling it excepted. Without the 
intervention of a jury, a judgment was rendered against the insurance company 
for $340, with interest from the 8th day of November, 1934, and costs. The court 
sustained the insurance company’s motion for a separation of its findings of facts 
and conclusion of law. Thereupon, motion and grounds for a new trial were filed, 
and overruled. In its findings of facts, the court stated that the policies were 
procured by Whittemore upon two applications filed with the defendant’s answer; 
“the insured died the 24th day of September 1934, at which time all premiums due 
under each policy had been fully paid, and Maggie Senters was the designated 
beneficiary in each policy.” Its conclusions of law were: “The court further finds 
that the application mentioned in the answer is referred to in section 6 of said 
policies under the heading of ‘Conditions’ on page 2 of said policy, issued to the 
plaintiff's decedent, and as a matter of law, the application mentioned in the answer 
of defendant cannot be used as evidence in this case, and neither can defendant 
offer proof to establish said facts so mentioned in said answer and said application.” 

Reverting to the quoted clause of the policy providing: “If the insured * * * 
is not in good health on the date hereof * * * then, in any such case, the com- 
pany may, within the contestable period, declare this policy void,” etc., and com- 
paring the allegations of the answer therewith, it is perfectly apparent that the 
court overlooked this provision of the policy, and the allegations of the answer 
predicated thereon. 

\ similar provision of a policy and like allegations relied upon in avoidance of 
the insurer’s liability were presented to us in the recent case of Federal Union 
Life Insurance Company v. Lambert, 260 Ky. 703, 86 S.W.(2d) 688, decided 
October 15th, 1935, of which we said: “Generally speaking, an insurance contract, 
like any other contract, measures the right of the parties thereto, and any pro- 
vision in the policy restricting or limiting the liability of the company is valid, 
provided it is not illegal, unreasonable or contrary to public policy. Mutual Benefit 
Life Ins. Co. v. O’Brien (Ky.) 116 S. W. 750; rehearing denied 144 Ky. 308, 138 
S. W. 245; Haselden v. Home Insurance Co., 247 Ky. 530, 57 S.W.(2d) 459; 
Brotherhood of Railroad Trainmen v. Wilkins, 257 Ky. 331, 78 S.W.(2d) 6; 
ee Life Ins. Co. v. Walters, 215 Ky. 379, 285 S. W. 252, 60 A. L. R. 
94.” 

_ In the same case, we stated the rule to be: “Where there has been an exam- 
ination, or inspection, the rule is universal in this and other courts that such 
conditions of unsoundness of health, if they arose after the examination or inspec- 
tion of the insured, within the terms of which the first Rider opinion [150 Ky. 
505, 150 S. W. 649, 42 L. R. A. (N. S.) 560] brought the policy condition here 
involved, have no application; and that the same is true as to unsoundness of 
health at the time of the delivery of the policy whensoever it arose in all cases 
where there was no examination or inspection or duly executed application. See 
Metropolitan Life Insurance Co. v. Walters, 215 Ky. 379, 285 S. W. 252, 60 A. 
L. R. 194; Prudential Insurance Co. of America v. Hodge’s Adm’x, 232 Ky. 44, 
22 S.W.(2d) 435, 438; American Life & Accident Co. v. Scruggs, 242 Ky. 760, 47 





1244 The Insurance Law Journal, Vol. 86 [June, 1936 


S.W.(2d) 720; Metropolitan Life Insurance Co. v. Crawford’s Adm’x, 244 Ky. 
730, 51 S.W.(2d) 926. * * * In the Hodge Case, supra, the insurance company 
invoked a provision in the policy that it should not take effect if the insured 
should die before the date thereof or if on such date insured was not in sound 
health. In the opinion it is said: ‘The inspection referred to in these opinions 
means a medical examination by a doctor. There was no medical examination, 
or inspection at the time Hodge made application for his policy. It follows, there- 
fore, that the provision of the policy requiring him to be in sound health at the 
time the policy was delivered was a valid provision, and the appellant was 
entitled to an instruction on this point.’ ” 

It is apparent it is our view that the trial court erred in sustaining the bene- 
ficiary’s second motion which resulted in striking from the answer the defense of 
the insurer based upon the above-quoted clause of its policy and the allegations 
thereunder of the answer to the effect that the insured was not in good health on 
the dates of the delivery of the policies. 


For this reason, the judgment is reversed, with directions to award a new 
trial, consistent herewith. 


BOUGHTON v. MUTUAL LIFE INS. CO. OF NEW YORK. No. 33234. 
Supreme Court of Louisiana. Dec. 2, 1935. 
Rehearing Denied Jan. 6, 1936. 
165 Southern Reporter 140. 
1. INSURANCE. 

That insured by ingenuity and through medium of tenant farmers and assistance 
of relatives kept farm in operation held no criterion of whether insured was totally 
and permanently disabled from supervising farm within life policy providing for 
total and permanent disability benefits. 

(For other cases, see Insurance, Dec. Dig. § 516.) 

2. INSURANCE. 


Insured who underwent appendectomy operation resulting in post-operative 
hernia, and who was disabled from performing duties with respect to managing large 
farm held “totally and permanently disabled” within life policy providing for total 
and permanent disability benefits, notwithstanding insured managed farm through 
medium of tenant farmers and assistance of his relatives. 

(For other cases, see Insurance, Dec. Dig. § 516.) 

3. INSURANCE. 

Insured did not forfeit right to total and permanent disability benefits under life 
policy because of refusal to submit to operation to remove post-operative hernia 
where such operation would seriously endanger his life. 

(For other cases, see Insurance, Dec. Dig. § 516.) 

Odom, J., and O’Niell, C. J., dissenting. 

Appeal from Fifth Judicial District Court, Parish of Richland; C. J. Ellis, Jr., 
Judge. 

Suit by Louis O. Boughton against the Mutual Life Insurance Company of New 
York. From a judgment for plaintiff, defendant appeals. 

Affirmed. 

Frederick L. Allen, of New York City, Shotwell & Brown, of Monroe. and 
Montgomery & Montgomery, of New Orleans, for appellant. 

Warren Hunt, of Rayville, for appellee. 

Hiccrns, Justice. 

This is a suit by an assured against an insurance company, to recover certain 
disability installments alleged to be due under the policy, on the ground that he 1s 
permanently and totally disabled. 

Defendant denied liability. 


There was judgment in favor of the plaintiff, as prayed for, with the excep- 
tion that the penalties which are provided for in Act No. 310 of 1910 were rejected. 
Defendant appealed and plaintiff did not answer the appeal. 
Plaintiff owned about 700 acres of land, which consisted of woodland, pasture, 
and farm lands. About 450 acres were under cultivation with cotton and corn. He 
also raised -hogs-on about 40 acres and had grazing lands for sheep and cattle, which 
he bought and sold. He milked cows and had a small vegetable garden in close 





Life] ‘ Boughton v. Mutual Life Ins. Co. of New York 1245 


proximity to his home for his own use. There were about thirteen negro families, 
who were tenants on the farm on a share basis, but they were rigidly supervised 
by the plaintiff. He showed them how to plant and hoe the cotton and corn and 
tend the crops. He assisted in herding the cattle and in having them dipped. He 
actively directed the ginning and baling of cotton, the baling of hay, the repairing 
of fences, bought all the supplies for the farm, marketed its products, handled all 
of the financial matters, and was generally very active in overseeing, superintending, 
and operating the farm, being a healthy, robust man. His duties on the farm 
necessitated his riding a horse, driving an automobile, operating a tractor, and doing 
considerable manual work and walking. His family, consisting of a wife and two 
children, are living on the farm with him. He has been a farmer all of his life and 
knows no other trade or calling. 

While in the above described position, when he was forty-one years of age, on 
March 2, 1929, he made application for a $10,000 life insurance policy with the 
defendant, which was issued, carrying the disability and total indemnity clauses. 

On October 17, 1930, plaintiff was stricken with appendicitis and three days 
later was removed to a sanitarium in Monroe, La., where he was operated on the 
following day for a badly ruptured appendix. The appendix was removed and 
“the abdominal cavity drained from the front and back,” on account of the exten- 
sive infection, the main wound of about five inches being left open for better drain- 
age. It was also necessary to divert the bowel movement through his side on 
account of a fecal fistula. He was confined to a hospital for forty-one days and 
to his bed at home for two more weeks. 

About three or four months after the operation, a large protruding ventral 
post-operative hernia resulted, which has gradually become larger and more pro- 
nounced, and he complains of nervousness, headaches, nausea, exhaustion, and gall 
bladder trouble. 

The plaintiff was paid disability installments for more than a year before the 
defendant stopped payments, claiming that he was not permanently and totally dis- 
abled within the meaning of the provisions of the policy. 

The pertinent part of the policy reads, as follows: 

“And if the insured is totally and presumably permanently disabled before the 
age of 60, will pay to insured $100.00 monthly during such disability, and increasing 
after five and ten years continuous disability, besides waiving premium payments on 
conditions set forth in Section 3. 

“Section 3. Total Disability. Disability shall be considered total when there is 
any impairment of mind or body which continually renders it impossible for the 
msured to follow a gainful occupation. 

“Permanent disability. Total disability shall during its continuance, be presumed 
to be permanent; (A) If such disability is the result of conditions which render it 
reasonably certain that such disability will continue during the remaining life time 
of the insured; or, (B) If such disability has existed continuously for ninety days.” 
(Italics ours.) 

The medical testimony is in accord to the effect that the plaintiff is incapable of 
performing strenuous and laborious work, and cannot perform all of the services 
he rendered in connection with the operation of the farm or plantation, prior to the 
time he was stricken with appendicitis. 

The testimony is in conflict as to whether or not the plaintiff is capable of per- 
forming the duties of a superintendent and overseer of the farm, which requires 
the driving of an automobile, riding horse back, walking, and hoeing in the fields 
for the purpose of demonstrating to the tenant farmers how their work should 
be done, and supervising the dipping of cattle. 

Dr. C. H. Mosley, who operated on the plaintiff, Dr. F. C. Sheppard, who 
attended the plaintiff and who was also employed by the defendant to examine 
applicants for insurance, and Dr. Thomas Sayre, who treated plaintiff, testified that 
while the plaintiff’s mental capacity was not impaired, he was physically disabled 
from driving an automobile for an appreciable distance and length of time, par- 
ticularly over farm or mud roads, from mounting, riding, and dismounting a horse, 
from walking for any considerable distance, from milking cows, and using a hoe. 
It was their opinion that any physical exertion or strain would tend to enlarge the 
hernia, which was already very large, by causing additional portions of the intes- 


a enter the sac, resulting in grave danger of strangulation, which might result 
atally. 
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Dr. Edward A. Ficklen, Dr. Chas. Eshleman, Dr. Ernest Irion, and Dr. C. P. 
Gray, expert witnesses for the defendant, all agreed that the plaintiff is permanently 
and totally disabled from performing laborious and strenuous work. They state, 
however, that he is capable of managing and supervising his farm, because certain 
portions of it are accessible through turn rows, i. e., unimproved or mud roads, over 
which an automobile might be driven; that with the aid of a belt or abdominal sup- 
port he could mount, ride, and dismount a horse, walk, supervise the dipping of 

cattle, and demonstrate how the plants should be properly hoed. 

Dr. Chas. Eshleman said the hernia was as big as a grape fruit. Dr. Irwin 
described it as follows: 

“The hernial opening is about four and a half inches from the lateral to the 
medial side, and about three inches from that; that is from the lateral, it is obliquely 
situated about four and a half to five inches from the upper and outer edge of the 
lower and inside edge and about three to three and a half inches to the transverse 
diameter.” 

Dr. Mosley, who performed the operation, said that the entire incision of about 
five inches was left open for drainage and that, as there was an extensive infection 
in the abdominal cavity, portions of the muscles had sluffed off, causing a very weak 
condition of the abdominal wall and that only the skin had healed, leaving the 
intestine protected only by the peritoneum and the outer skin. 

Dr. Charles Eshleman also gave the following testimony: 

“Q. Suppose Mr. Boughton, instead of being a planter as you have described 
him, is a dirt farmer, who plows on occasions, and a part of those duties would be 
to drive a tractor, and part of those duties would be to ride a horse over a planta- 
tion in his effort to supervise what is being done; whose duties are to cut and bale 
hay, load hay, store it away in a barn, actually.engaging in the cutting, pitching and 
lifting of the hay; in the operation of a baler; also the operation of a thresher, 
threshing oats, stacking the straw, getting up early in the morning at daylight, 
attending to the usual chores, milking cows, carrying water, attending to a vegetable 
garden necessitating a hand plow; and hoeing, digging fence holes and building 
fences, walking long distances to a field and getting cows, bringing them up to the 
barn and milking them, carrying off the milk, separating it, as well as making 
arrangements with bankers at distant places to finance his crops, necessitating the 
driving of a car; if his duties consisted of all these things, if that is his occupation 
doing the things I have just named in this hypothetical question, do you consider 
him incapacitated wholly to do substantially all those things, either wholly or to any 
extent? A. I would consider that many of those duties come in the class of heavy 
manual labor, and therefore if he attempted to do any of those things, or all of those 
things, he would not be able to carry on. * * 

“Q. Would you advise him not to ride a seein? A. I would not think it would 
be helpful for him to ride a horse long distances, or to * * * 

“Q. But he could ride to some extent without injury? <A. Yes. 

“Q. Could he without injury, carry the normal milk pail to the barn? A. 1 
would not advise him to do it, because carrying or lifting things increases abdominal 
tension, and that is what you don’t want to do. 

“Q. Could he, without injury to himself build a fence? A. I would not advise 
him to do that kind of work.” (Italics ours.) 

The plaintiff testified that since his affliction he has been unable to do his work, 
as he formerly performed it; that he attempted to ride a horse, but his abdominal 
belt pinched and hurt him; that he has driven a car occasionally when he could not 
get his son, or his brother, or some one else to drive it; that he has gone in the field 
in his automobile along the turn rows to supervise the tenants as best he could; thé : 
he has walked on occasions; that he has attended to the purchasing and selling ot 
the products of the farm by telephone and by going to town twice a week in an 
automobile; but, that all of these services were performed under the most uncom- 
fortable and painful circumstances, resulting in exhaustion, so that he was confined 
to his home with extreme nervousness, nausea, headaches, and gall bladder dis- 
turbances. 

The lay witnesses, whose testimony was introduced by the defendant, state that 
the plaintiff was very active in the performance of.the required manual work, in 
connection with his farm, i. e., driving the tractor, ploughing, hoeing, herding cattle, 
baling hay and cotton, oiiia cows, etc., but that since being operated on, he was 
very inactive, depending upon his brother, brother-in-law, and son to assist him in 
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a large measure by superintending and giving orders to the tenants, driving the 
automobile, and herding cattle, etc. 

In the case of Crowe v. Equitable Life Assurance Society, 179 La. 444, 450, 154 
So. 52, 54, we quoted with approval from Couch on Insurance, and Ruling Case Law, 
respectively, as follows: 

“Tt may be said, generally speaking the provisions in life, health and accident 
insurance policies for indemnity in case the insured becomes totally, permanently or 
wholly disabled, etc., do not require that he shall be rendered absolutely helpless, 
but, rather, merely requires such disability as renders him unable to perform the 
substantial and material acts of his business or occupation in the usual and custom- 
ary way. At least such a rule has been in substance adhered to, where the policies 
required that he be totally disabled from transacting any and every kind of busi- 
fess, = 

“The rule is stated in 14 R. C. L., § 491, p. 1315, as follows, viz. : 

“*The rule prevailing in most jurisdictions is that the total disability contem- 
plated by an accident insurance policy does not mean, as its literal construction 
would require, a state of absolute helplessness which can result only from loss of 
reason, since as long as one is in full possession of his mental faculties he is capable 
of transacting some part of his business, whatever it may be, although he is 
incapable of physical action. On the contrary, these courts, giving consideration to 
the object of the contract, hold that the “total disability” contemplated by the 
agreement is inability to do substantially all the material acts necessary to the 
prosecution of the insured’s business or occupation in substantially his customary 
and usual manner.’ ’ 

See, also, Manuel v. Metropolitan Life Ins. Co. (La. App.) 139 So. 548; Cates 
v. New York Life Ins. Co. (La. App.) 159 So. 172; Phillips v. Mutual Life Ins. Co. 
of N. Y. (La. App.) 155 So. 487; Metropolitan Life Ins. Co. v. Lambert, 157 Miss. 
759, 128 So. 750; New York Life Ins. Co. v. Best, 157 Miss. 571, 128 So. 565; Jeffer- 
son Standard Life Ins. Co. v. Simpson, 228 Ala. 146, 153 So. 198. 

[1] In this case, the fact that it was the plaintiff's good fortune to own several 
hundred acres of land and to have had years of éxperience in the operation of a 
farm, which placed him in a position where he could, by ingenuity and through the 
medium of tenant farmers and the assistance, support, and co-operation of his 
brother, brother-in-law, and son, keep the farm in operation, is no criterion of 
whether or not plaintiff is able to manage, supervise, or oversee a plantation or 
farm. Surely, if one were about to employ a man for like or similar services, the 
very fact that plaintiff would need the aid and help of members of his immediate 
family would disqualify him and show his incapacity and inability to substantially 
perform those services in the usual and customary way. 

It is said that, the evidence shows that the plaintiff is successfully operating his 
farm and producing just as large a crop as he did before he was stricken. He tes- 
tified that the farm was not being conducted as it was under his active administra- 
tion and superintendence and that about 350 acres of it had been sold for taxes, 
which he was unable to pay, since his disability. It further appears that he has 
had to practically abandon the cattle business. The fact that a person may own land 
from which he gets revenues in the form of money, or a portion of the crop from 
tenants, who occupy and till the soil, is a very poor index, if any, to an afflicted 
man’s capacity and ability to earn a living through gainful employment. Would 
any one who has need for the services of an overseer, a manager, or a superin- 
tendent of a farm or plantation, or who was about to engage a person to perform 
work of a similar nature, kind, or character, employ a man handicapped with the 
physical disability with which the plaintiff is suffering? We think not, because he 
could not substantially and reasonably perform the services required of him. This 
test may not be infallible, but it is certainly pertinent and practical. 


[2] Applying the above-quoted rule here, we find that the evidence is over- 
whelming that the plaintiff is totally and permanently disabled from operating his 
farm in the same manner as he did. before the appendectomy operation. We further 
conclude that there is sufficient evidence in the record to support the finding of our 
learned brother below that the plaintiff is so afflicted as to “render him unable to 
perform the substantial and material acts of his occupation in the usual and cus- 
tomary way.” After a careful review of the record, we are not prepared to differ 
with his view that the plaintiff is. incapable of riding a horse or driving an auto- 
mobile, while wearing an abdominal belt for the length of time required of an over- 
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seer, a manager, or a superintendent of a plantation or farm to perform his duties 
without discomfort, pain, and danger to his health and life. 

Defendant further contends that the plaintiff is not permanently and totally dis- 
abled because, if he would consent to submit to an operation, he would have an 
excellent opportunity, without great danger to his life, to have the hernia eliminated. 
No authority of this state has been submitted in support of this theory and we are 
sure that there is none. The medical evidence in the case convinces us that the 
suggested operation would not only be dangerous to the plaintiff’s life, but also indi- 
cates rather forcibly that he would not have definite assurance that the condition 
would not recur. The exact percentage of mortality and recurrence in cases of 
operation for hernia of this type is in dispute between these doctors. They agree 
that this operation is more serious than an operation for inguinal hernia. Defend- 
ant’s own medical expert states that many intelligent patients refuse to run these 
risks, in spite of the fact that they have the advantage of a competent surgeon and 
modern hospitalization. It is pointed out that there are many complications that can 
set in as a result of the administration of an anesthetic, as well as danger from shock 
and infection, particularly where the hernia resulted from a previous bad infection. 

In compensation cases, it has been uniformly held that the courts will not com- 
pel the claimant to submit to an operation for the purpose of curing a serious hernia, 
or otherwise forfeit his claim to compensation. Crawford v. Tampa Inter-Ocean 
S. S. Co. (La. App.) 155 So. 409 (and cases therein cited); Yarbrough v. Great 
American Indemnity Co. (La. App.) 159 So. 438; Finley v. Texas Co. et al. (La. 
App.) 162 So. 473; Crawford v. T. Smith & Son, 183 La. 103, 162 So. 814. 

[3] It is our opinion that plaintiff should not be compelled to submit to an opera- 
tion, or otherwise forfeit his right to disability installments, because it is obvious 
that such an operation would seriously endanger his life. 

For the reasons assigned, the judgment appealed from is affirmed. 

O’Niell, C. J., is of the opinion that the plaintiff’s disability is not total dis- 
ability as defined in section 3 of the policy. 

Odom, J., dissents and hands down reasons. 

Odom, Justice (dissenting). 


The plaintiff is claiming benefits under the insurance policy involved on the 
ground that he is totally disabled. The policy defines “total disability” as “any 
impairment of mind or body which continually renders it impossible for the insured 
to follow a gainful occupation.” I dissent from the majority opinion because it is 
perfectly clear to me that plaintiff is not totally disabled. His impairment of body 
does not, according to the testimony as I read it, make it impossible for him to 
follow a gainful occupation. 

The serious error into which I think the court has fallen is in applying the rules 
which apply to ordinary common laborers. This plaintiff was not at the time he 
made application for this insurance an ordinary “dirt farmer,” as that term is some- 
times applied, in the sense that he earned his living by tilling the soil with his own 
hands. He was then and still is the owner of a large plantation which is cultivated 
by tenant farmers. The testimony shows that there are some thirteen colored fam- 
ilies who live on the place and do the farm work. The testimony abundantly shows 
that plaintiff's chief occupation was and is the supervision of his plantation opera- 
tions. It is true that the plaintiff is not now able to do hard manual labor. He 
cannot do any work which involves heavy lifting. All the doctors advise against 
that, but it is true that he is now able to do substantially all things necessary in 
order to carry on his farming operations. As evidence of the fact that he is able 
to carry on his farming operations and conduct his business in practically the same 
manner as he was always conducting it, is the fact that he does. The testimony 
shows that his plantation is about as productive as it ever was, and while it may be 
that his net earnings are not up to what they were in previous years, that does not 
seem to be due to the fact that he does not produce as much, cotton and corn as he 
previously did. 

If the testimony showed that plaintiff’s business was that of an ordinary farm 
laborer and that he earned his livelihood by doing manual labor on the farm, I 
would unhesitatingly subscribe to the view that he is totally disabled under the terms 
of the policy. In the case of Frey v. Manhattan Life Insurance Company, 182 La. 
821, 162 So. 633, the testimony showed that plaintiff was an ordinary farm laborer, 
that he owned a small tract of land which he cultivated with his own hands, and 
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that he was so afflicted that it was impossible for him to make a crop. He could 
do manual labor for a few hours at a time, but if he did so he was laid up with fever 
for several days thereafter. His business was to cultivate the land and not to super- 
vise a plantation. 

My, view is that even though the plaintiff in this case is unable to hoe, plow, 
milk the cows, bale hay, or handle cotton and other farm products as he once could, 
yet, inasmuch as work of that kind was. never his chief occupation, it cannot be 
said that he is totally disabled at the present time when his chief business is shown 
to be that of supervising his farming operations. As I say, he is unquestionably 
able to do substantially all that is necessary to carry on. 

In.the majority opinion the following cases are cited in support of the con- 
clusions reached in this case: Crowe v. Equitable Life Assurance Society, 179 La. 
444, 450, 154 So. 52; Manuel v. Metropolitan Life Insurance Company (La. App.) 
139 So. 548; Cates v. New York Life Insurance Company (La. App.) 159 So. 172; 
Phillips v. Mutual Life Insurance Company (La. App.) 153 So. 487; Metropolitan 
Life Insurance Company v. Lambert, 157 Miss. 759, 128 So. 750: New York Life 
Insurance Company v. Best, 157 Miss. 571, 128 So. 565; and Jefferson Standard Life 
Insurance Company v. Simpson, 228 Ala. 146, 153 So. 198, 199. I have carefully 
read all these cases, and find that while the facts and circumstances may be some- 
what similar to those in the present case, yet they do not support the court’s findings 
here. 

In the Crowe Case the insured, or plaintiff, “was employed as a manual laborer 
by the Newport Company. * * * While so employed * * * a trestle turned 
over and fell on him, injuring his back, right hip, and chest. * * * The plaintiff 
is a white man fifty years old, with little schooling, who has earned his living wholly 
by manual labor. As the result of his injury he suffers pain from any physical 
exertion, walking, standing erect, and even while sitting down.” 

In the Manuel Case, which was decided by the Court of Appeal, the insured was 
afflicted with pulmonary tuberculosis affecting both lungs. He was a rice farmer 
and was not able to manage his farm himself. He was confined for a greater por- 
tion of the time to his room, where he consulted his tenants. The testimony showed 
that he did not and could not go out on his farm and superintend the growing of 
rice. Being afflicted with tuberculosis, his physicians advised that nothing but con- 
tinued rest would prevent a collapse. 


In the Cates Case, also decided by the Court of Appeal, the business of insured, 
who had previously lost one of his legs through an operation, was to look after a 
plantation store and a farm. He became afflicted with hardening of the arteries, 
high blood pressure, enlargement of the heart, and chronic Bright’s disease, and 
physicians were of the opinion and so advised him that any kind of work would 
probably hasten his death. 

In the Phillips Case the plaintiff was a tenant farmer about fifty-three years old, 
who rented a few acres of land on which he grew cotton, corn, and peanuts. In 
order to produce these, he labored with his own hands, was a common farm laborer. 
He was afflicted with an inguinal hernia and the testimony showed that he suffered 
great pain while at work, and that he was not physically able to make a crop. The 
facts of that case were exactly like those of Frey v. Manhattan Life Insurance Com- 
pany, supra. 

In the Metropolitan Life Insurance Company Case, decided by the Mississippi 
Supreme Court, the insured was a common laborer employed by a railroad company, 
and while at work suffered a compound fracture of the wrist. The wound healed, 
but the court found as a fact that he was unable to use his hand because he could 
not close the fingers. He suffered continuously intense pains in the arm, shoulder, 
hack, and neck caused by a cramping of the nerves in those parts of the body, and 
in the opinion of physicians he could not be cured except by complete rest. His 
blood pressure was low and he had practically no vitality. 

In the New York Life Insurance Company Case, also a Mississippi case, the 
insured was a woman afflicted with incurable arthritis which prevented her from 
doing her ordinary work. _The physicians said that she could be cured if at all, only 
by medical treatment followed by complete rest. 

In the Jefferson Standard Life Insurance Company Case, decided by the 
Supreme Court of Alabama, the only evidence of disability was that of physicians 
who said plaintiff’s affliction “comes under the class of neurosis and it affects his 
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functions so that any exercise brings about an exhaustion and he cannot pursue any 
physical exertion for any length of time.’ The physicians stated that in their opin- 
ion the insured was totally disabled, and, as there was no other testimony, it was 
held that the insured was entitled to recover. 

Certainly, these cases do not support the proposition that the plaintiff in the 
case at bar is totally disabled. The facts in each of those cases unquestionably 
showed total disability. 

The trial judge in a written opinion which I find in the record cited some of the 
above cases, saying that it was held that there was total and permanent disability 
under facts “very similar to those disclosed in this case.” He said further, “It may 
be true that in some of those cases the facts are stronger than in this case, but we 
can not see just where the courts are to draw the line.” The judge was entirely 
correct in his suggestion that in the cited cases the facts were “stronger” than in 
the case at bar. The fault that I find with the majority opinion is that the facts are 
not strong enough to support the conclusion that plaintiff is totally disabled. The 
trial judge said that he could not see just where courts are to draw the line. It 
seems to me that it is easy enough to tell where the line should be drawn. If the 
insured is entitled to disability benefits only in case he is totally disabled from fol- 
lowing any gainful occupation, then if he is not totally disabled, he is not entitled to 
recover, of course, and the court must rely upon the facts disclosed in each case in 
order to discover whether there is total disability. Whether there is total disability 
in any given case depends very largely upon whether the insured is an ordinary, 
common, or manual laborer or whether he is engaged in some business involving prin- 
cipally supervision and management. If he is a manual laborer and is so crippled 
that he can no longer work, then he is totally disabled under the provisions of the 
policies. But if his chief business is that of supervision and management and the 
testimony shows that he can do substantially all things necessary to the carrying on 
of that business, he is not totally disabled even though he may not be physically able 
to do heavy manual labor. 

I respectfully dissent from the opinion of the majority. 


HEIMAN v. PAN AMERICAN LIFE INS. CO. No. 32654. 
Supreme Court of Louisiana. March 4, 1935. 
On Rehearing July 1, 1935. 
On Second Rehearing Jan. 6, 1936. 
165 Southern Reporter 195. 
1. INSURANCE. 

Circumstantial evidence cannot establish suicide unless excluding every reason- 
able hypothesis of accidental death, but motive may be established by clear pre- 
ponderance of evidence. 

(For other cases, see Insurance, Dec. Dig. § 665[6].) 

2. INSURANCE. 

_ Where proof of motive is essential to overcome legal presumption against 
suicide, pleader has burden to establish motive by clear preponderance of 
evidence. 

(For other cases, see Insurance, Dec. Dig. § 665[6].) 

3. INSURANCE. / 

In determining whether death of sane insured was accidental or suicidal, in 
absence of direct evidence of eyewitnesses, suicide notes, or previous declarations, 
physical facts must be subordinated to evidence as to motive. 

(For other cases, see Insurance, Dec. Dig. § 665[6].) 

4. INSURANCE. 

_ Verdict of coroner’s jury is competent only to prove death, and is not even 
prima facie proof of cause of death. 

(For other cases, see Insurance, Dec. Dig. § 659[2].) 

6. INSURANCE. : 

Evidence held to authorize recovery of double indemnity under life and acci- 
dent policy on ground that insured’s death resulted from accidental discharge of 
revolver while being handled by insured, rather than from his voluntary act. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 
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On Second Rehearing. 
7. INSURANCE. 
Court must construe policy provision strongly against insurer. 
(For other cases, see Insurance, Dec. Dig. § 146[3].) 
8. INSURANCE. 

Provisions in life and accident policy exempting insurer from liability, if 
insured commits suicide or dies by his own hand or act, do not protect insurer 
when insured dies as result of injury self inflicted by accident or mistake. 

(For other cases, see Insurance, Dec. Dig. § 445[1].) 

9, INSURANCE. 

Beneficiary held entitled under life policy to double indemnity for insured’s 
death from revolver shot unintentionally discharged by insured, notwithstanding 
policy exempted insurer from liability for death from “bodily injury inflicted 
by the insured himself, or intentionally by another person.” 

The word “inflicted” necessarily implies action involving exercise of 
will. When one “inflicts” injury, he “acts.” An “act,” in absence of 
language expressing a contrary meaning, involves an exercise of the will 
and signifies something done voluntarily and necessarily implies intention. 
(For other cases, see Insurance, Dec. Dig. § 515.) 


10. INSURANCE. 

Where meaning of policy provision is doubtful and construction thereof is 
required, policy must be construed most favorably for insured. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

11. INSURANCE. 

Life policy with provision against double indemnity for death from self- 
inflicted injury held not to exempt insurer from liability for double indemnity for 
death from injuries insured unintentionally inflicts upon himself. 

(For other cases, see Insurance, Dec. Dig. § 515.) 

Land and Odom, JJ., dissenting. 

Appeal from Civil District Court, Parish of Orleans; Walter L. Gleason, 
Judge. 

Action by Mrs. Zena Heiman, widow of Meyer Heiman, against the Pan- 
American Life Insurance Company. From a judgment for plaintiff in an unsatis- 
factory amount, plaintiff appeals. 

Reversed and rendered. 

H. W. Kaiser and J. H. Hammel, Jr., both of New Orleans, for appellant. 

Eugene J. McGivney and Solomon S. Goldman, both of New Orleans, and 
John E. Fleury, of Gretna, for appellee. 

Brunot, Justice. 

The plaintiff is the beneficiary under two policies of insurance; one for $5,000, 
and one for $10,000. Both policies provide for double indemnity in the event of 
the insured’s death by accidental means. The policies were in force less than 
two years when the death of the insured was caused by a pistol shot while the 
insured was, at the moment, alone in an automobile. The time the policies were 
in force is stated because they contain the following provision: 

“Self Destruction:—In the event of self destruction within two years from the 
date of the issue of this policy, whether the insured be sane or insane, the insur- 
ance under the policy shall be a sum equal to the premiums thereon which may 
hay e heen paid to and received by the Company, and no more.” 

_ The plaintiff sued for double indemnity. Exceptions of no right and no cause 
ot action, leveled at the demand for double indemnity, were filed and referred to 
the merits; and the defense set up in the answer of the insurance company is a 
plea of suicide. The case was tried, and from a judgment in favor of the plaintiff 
tor $415, the sum of the premiums paid by the insured, the plaintiff appealed. 

_ The case was long-drawn out in the Civil district court. The record consists 
ot many exhibits, and 827 pages of pleadings and oral testimony. 

_The issue in the case is whether, while the insured was handling a revolver, 
while alone, for the moment, in an automobile that was parked in front of certain 
premises on a public highway, he committed suicide or was killed by the accidental 
discharge of the revolver. 

The defendant relies upon circumstantial evidence to prove its defense of 
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suicide, and to prove a motive therefor. The rule is different as to the degree 
of proof necessary to prove suicide and that necessary to prove motive. 

[1, 2] Where suicide is sought to be proved by circumstantial evidence, the 
evidence must be of that degree of certainty which will exclude every reasonable 
hypothesis of accidental death, but where proof of motive is essential to overcome 
the legal presumption against suicide, the burden is upon the pleader to establish 
motive by a fair preponderance of the evidence. 

[3] In the case at bar there were no eyewitnesses, and no suicide notes or 
previous declarations by the deceased. Under these circumstancs, the law of this 
state was analyzed and accurately stated in the case of Webster v. New York Life 
Ins. Co., 160 La. 854, at page 877, 107 So. 599, 607, wherein the court said: 

“We have shown, we think, that, in inquiring into the alleged suicide of a 
person deemed sane, where there is no direct evidence, as of eyewitnesses, suicide 
notes, or previous declarations, the physical surroundings, which almost always 
leave room for doubt as to accident or suicide, must be subordinated to the 
evidence as to motive. The reason is that, although the physical evidence may 
show unmistakably that the deceased killed himself, nevertheless it does not usually 
show with the same certainty whether he did so intentionally or unintentionally, 
and hence that fact must be ascertained by inquiring whether the deceased had 
or had not some strong motive for taking his own life. In other words, the 
physical facts tend principally to show whether or not the deceased died by his 
own hand; whilst the evidence as to motive bears principally upon the intent of 
the deceased at the time he killed himself. If the deceased had no strong motive 
for taking his own life, the presumption would be that he did so accidentally; 
on the other hand, if he did have some strong motive for doing so, the inference 
naturally is that he did so intentionally.” 

The holdings of this court in Faulk v. Mutual Life Insurance Co., 160 La. 529, 
107 So. 395, and in Andrews v. Provident Life & Accident Ins. Co., 179 La. 77, 
153 So. 26, are to the same effect. The principle announced in these cases is in 
accord with the expressions of the text-writers and with the jurisprudence of 
every state in the Union. 

Turning now to the facts, as established by a fair preponderance of the testi- 
mony in the record, we find that the deceased was a young man, mentally sound 
and in splendid physical health. His marital relations were ideal, and he was 
devoted to his children, who were minors of tender years. He had _ business 
reverses something more than a year before his death, but he had organized a new 
business which he was conducting advantageously and with slowly increasing 
prosperity. On the day of his death he was on a country road, in an automobile, 
accompanied by an employee, and engaged in taking orders for goods, and in 
collecting for goods previously delivered to his customers. He stopped his auto- 
mobile on the public highway in front of a stile, which was the approach to the 
abode of one of his patrons, and sent his employee to the house occupied by the 
patron for the purpose of making a collection. While the employee was on this 
mission, the deceased took a revolver from a pocket of the car and, by some 
unexplained means, a cartridge of the revolver was exploded, with the result that 
the bullet pierced his heart and killed him. His employee heard the report of the 
revolver and hastened to the car, but when he reached the scene the insured was 
dead. An inquest was held and the verdict was suicide, but the inquest was 
reopened, further testimony was heard, and the jury rendered a verdict of acci- 
dental homicide. 

[4] It is a well-recognized rule of law that the verdict of a coroner’s jury is 
competent only to prove death. It is not even prima facie proof of the cause of 
death. The inquest in this case may therefore be dismissed without further 
comment. 

[5] On the other hand, the defendant proved that the deceased suffered 
reverses in his business about a year and a half before his death. That for a 
time thereafter he appeared morose and more or less downcast, and that he pur- 
chased the revolver which caused his death the morning of the day he was killed. 
Other testimony, all of which is based upon the theory that financial troubles 
caused the insured to voluntarily take his life, was offered by the defendant. 
In addition to what has already been said, the evidence offered by the plaintiff, in 
rebuttal, is direct proof that the deceased at the time of his death had compara- 
tively no financial troubles; that his business, while small compared with the 
business he conducted before his failure, was successful and its future promising; 
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that his demeanor was cheerful and contented; that he invariably carried a 
revolver in the pocket of his car on his trips in the country; that on a previous 
trip his revolver was stolen from the pocket of the car; that he purchased a 
secondhand revolver from a pawnshop just before leaving the city on the day. he 
was killed, and was told by the seller that the revolver needed greasing, and that 
he did not know whether or not the revolver was defective. Proof was also 
offered showing a defect in the operation of the mechanism of the revolver. 
There was conflicting proof as to whether an oiled rag was in the car at the 
time the deceased was killed. Two witnesses testified that they saw the rag in 
the car. Other witnesses testified that they did not see the rag. It is a rule of 
law that negative testimony cannot outweigh positive testimony, especially where 
the witnesses are not impeached or otherwise discredited. The rag, and the testi- 
mony as to its location in the car, was offered as a circumstance tending to show 
that the insured was killed by the accidental discharge of the revolver while he 
was in the act of cleaning or greasing it. 

[6] It will serve no useful purpose to review in detail all of the testimony i 
the voluminous record. Suffice it to say that the evidence, as a whole, anaes 
derates in favor of the conclusion that the death of the deceased was the result 
of the accidental discharge of a revolver while being handled by the deceased. 
Finding that the death of the insured was not caused by his voluntary act, and 
that the defendant has not proved, by a preponderance of the testimony, a motive 
for self-destruction, we now take up the exceptions of no cause of action and no 
right of action, as to the demand for double indemnity. 

With respect to these exceptions, we cite Mrs. Regina Phillips v. Louisiana 
Equitable Life Insurance Co., 26 La. Ann. 404, 21 Am. Rep. 549; Brignac et al. v. 
Pacific Mut. Life Insurance Co. of California, 112 La. 574, 36 So. 595, 66 L. R. A. 
gaa? 1 Juris, vol. 1, pp. 425 and 444; Cooley’s Briefs on Insurance (2d Ed.) 
vol. 6, pp. 5433, 5434, 5435 and the authorities cited thereunder; Ruling Case Law, 
vol. 5, p. 3781; 39 A. L. R. 1092, et seq.; Joyce on Insurance (2d Ed.) vol. 6, p. 
6183; Penfold v. Universal Life Ins. Co., 85 N. Y. 317, 321, 39 Am. Rep. 660, and 
Parker v. New York Life Ins. Co., 188 N. C. 403, 125 S. E. 6, 39 A. L. R. 1085. 
We think these authorities are conclusive of the plaintiff's right to double indemnity. 

For the reasons assigned, the judgment appealed from is avoided and reversed, 
and it is now ordered, adjudged, and decreed that there be, and judgment is 
hereby rendered in favor of the plaintiff and against the defendant for the sum 
of $30,000.00, with interest thereon, and costs, as prayed for in the plaintiff's 
petition. 

On Rehearing. 

Land, Justice. 

This suit is upon two policies, one for $10,000 and the other for $5,000 for a 
natural death, and upon a rider attached to each policy providing for payment of 
double the amount of the face of the policies (or total additional sum of $15,000) 
for death resulting from purely accidental means, but excepting any coverage from: 
(1) Death resulting by self-destruction; and (2) among other specified clauses, 
from death resulting from “bodily injury inflicted by the insured himself.” 

The total claim for a natural death, and for death by accidental means, is 
$30,000. 
In our original opinion we reached the conclusion from the evidence, as a 
whole, that the death of the insured was not caused by his voluntary act, but was 
= result of the accidental discharge of a revolver while being handled by him, and 
hat defendant had not proved, by a preponderance of the testimony, a motive for 
self destruction. 

We have not been convinced by the reargument of the case on rehearing that 
our conclusions should be changed as to the facts of the case as found in our 
original opinion. 

- = we are satisfied that we erred in allowing plaintiff the double indemnity 
claimed. 

While the policy provides for the payment of a double indemnity for death 
resulting from purely accidental means, it excepts coverage from death resulting 
from bodily injury inflicted by the insured himself, at all events. 

The fact that the death of the insured did not result from self-destruction 
merely entitles his beneficiary to recover for a natural death, but not for a double 
indemnity, which, under the terms of the policies, includes a coverage for the 
death of the insured, incurred in consequence of bodily injuries effected solely 
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trom external, violent, and accidental means, of which there is a visible contusion 
or wound, but death from bodily injury inflicted by the insured himself is not a 
risk assumed. Seen 

The policies sued upon do not purport to insure against death resulting from all 
injuries effected by accidental means. There are a number of cases of death 
which are expressly excluded in these policies, such as death from self-destruction, 
whether sane or insane, death from poison or gas, or from bodily injury inflicted 
by the insured himself, or intentionally by another person. 

In all the cases cited below in this opinion, exceptions have been sustained and 
double indemnity denied, whether death resulting from poison or gas was accidental 
or intentional, and where “shooting self-inflicted” also happened by chance. Ferris 
v. Southern Surety Co., 157 La. 909, 103 So. 259; Urian v. Scranton Life Ins. Co., 
310 Pa. 144, 165 A. 21; Lemmon v. Massachusetts Prot. Ass’n, Inc. (D. C.) 53 F. 
(2d) 255; McGlother v. Provident Mut. Acc. Co. (C. C. A.) 89 F. 685; Richardson 
v. Travelers’ Ins. Co. (C. C.) 46 F. 843; Early v. Staridard Life & Acc. Ins. Co., 
113 Mich. 58, 71 N. W. 500, 67 Am. St. Rep. 445. 

It is therefore ordered that the original judgment herein rendered be set aside, 
and judgment is hereby rendered in favor of plaintiff and against defendant for the 
sum of $15,000, the face of the policies for a natural death, with legal interest 
thereon from judicial demand, reserving plaintiff’s right to apply for rehearing. 

Fournet and Brunot, JJ., concur in part, but dissent from the denial of 
double indemnity. 

On Second Rehearing. 

Rogers, Justice. 

The Pan American Life Insurance Company, of New Orleans, under two 
policies aggregating $15,000, insured Meyer Heiman against death. Attached to 
each policy was a rider providing for double indemnity in the event the insured’s 
death occurred through accidental means. Heiman died within two years after 
the policies were issued; his death resulting from a shot from a revolver, which 
was discharged while he was sitting alone in an automobile. 

Mrs. Zena Heiman, the widow of the insured and the named beneficiary, 
brought this suit on the policies, claiming the double indemnity therein stipulated. 
Defendant excepted to the claim for double indemnity as disclosing no right or 
cause of action. The exception was referred to the merits, and defendant 
answered, denying liability on the ground that the insured had committed suicide. 
The district court sustained the defendant’s plea of suicide, and gave plaintiff 
judgment for only $415, the amount of the premiums paid by the insured. Plaintiff 
appealed. On the original hearing of the appeal, this court held that insured’s 
death was accidental and not suicidal, and gave plaintiff judgment for the double 
indemnity claimed. On a rehearing of the case, the court adhered to its con- 
clusion as to the facts found in its original opinion and awarded plaintiff judgment 
for the face value of the policies, rejecting her claim for double indemnity. Plain- 
tiff then applied for a rehearing, alleging that the court erred in denying her 
double indemnity and in failing to allow her the costs of suit. Plaintiff’s applica- 
tion for a rehearing was granted and the case is before us for further consideration, 
restricted, however, to the two grounds on which plaintiff’s application is based. 

The riders covering the double indemnity contain a general promise on the 
part of the insurer to pay the beneficiary double the face value of the policies, 
subject, however, to certain exceptions of nonliability, which are enumerated. 
Among the exceptions is one exempting the insurer from liability where the death 
of the insured results from “bodily injury inflicted by the insured himself, or inten- 
tionally by another person.” 


Defendant contends that there is no coverage under the quoted clause where 
the insured’s death results from _ self-inflicted injuries, whether intentional or 
unintentional. Per contra, plaintiff contends that the exemption relied on by 
defendant does not apply where the insured’s death results from bodily injury 
unintentionally inflicted by the insured himself. ; 

{7] Our conclusion is that plaintiff's construction of the insurance contract 1s 
more reasonable than that of the defendant, particularly in view of the well- 
established rule requiring the courts to construe such contractual provisions strongly 
against the insurer. 

[8] It is the universal rule that provisions in life and accident insurance policies 
exempting the insurer from liability if the insured commits suicide or dies by his 
own hand or act do not protect the insurer when the insured dies as the result 
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of injury inflicted upon himself by accident or mistake. Cooley’s Briefs on 

Insurance (2d Ed.) vol. 6, pp. 3435, 5433, 5434, and authorities cited; Couch’s 
Cyclopedia of Insurance Law, vol. 6, p. 4647, and authorities cited; 1 Corpus Juris, 
p. 444; Joyce on Insurance (2d Ed.) vol. 4, p. 4418; Richard’s Law of Insurance 
(4th Ed.) p. 638, and authorities cited. 

“A clause in a life insurance policy reading, ‘If I died by own hand or act, 
voluntary or involuntary, sane or insane,’ is a mere ordinary suicide clause, and is 
not violated by an act done without suicidal intent.” Brignac v. Pacific Mutual 
Life Ins. Co., 112 La. 574, 36 So. 595, 66 L. R. A. 322. See, also, Kling v. Masons’ 
Fraternal Accident Association, 104 La. 763, 766, 29 So. 332; Phillips v. Louisiana 
Equitable Life Ins. Co., 26 La. Ann. 404, 405, 21 Am. Rep. 549. 

The defendant insurance company recognized this well-established rule for 
interpreting life and accident insurance policies in issuing the policies under review, 
by expressly excluding from coverage death by suicide. The first exemption 
mentioned in the second paragraph of the double indemnity stipulation, which 
enumerates the exemptions, is the one exempting the insurer from liability in the 
event the death of the insured results from “self-destruction, whether sane or 
insane,” from which it is clear that the provision limiting the insurer’s liability 
where the death of the insured results “from bodily injury inflicted by the insured 
himself, or intentionally by another person,” refers to death which is purely 
— and not to death which is the result of the insured’s intent to commit 
suicide. 

[9] The question then arises whether the plaintiff can enforce the double 
indemnity provision of the insurance contract where the insured died from an 
injury causing a visible wound, when the injury was unintentionally inflicted upon 
himself by the insured as the result of carelessness or negligence in handling his 
revolver. 

In the first place. we cannot believe that by expressing the exemption in the 
manner stated, the parties intended to exempt the risk that the insured might die 
of unintentional injuries inflicted upon himself. Any other construction of the 
policy provision would make it practically worthless to most of the policyholders. 
It rarely happens that an accidental injury or death results otherwise than from 
the negligent or careless act of the person injured or killed. Test that statement 
by illustrations, viz.: A person may slip in his bath tub and fracture his skull; an 
automobile driver to avoid striking a pedestrian may swerve into a tree or other 
obstacle and injure himself; a swimmer unknowingly may dive into shallow water 
and break his neck; a hunter may trip, causing his gun to explode and wound him; 
a person in reaching for a package on a shelf may knock a pistol off the shelf, 
causing a bullet to strike him in the heart; a person may dash hurriedly across a 
street and run into an automobile an injure himself; a person may trip on a side- 
walk and strike his head; all accidental injuries resulting in death. If the con- 
tention of the defendant insurance company is correct, all those accidents and 
hundreds of other accidents which readily suggest themselves are not protected 
by the insurance contract. Even where an insured is fatally injured by the act 
of some other person it frequently happens that the act of the insured himself 
contributes to the accident. Under the contention of the defendant insurance 
company, all such accidents would be excluded from the benefits of the policy 
contract. 

In the next place the word “inflicted” necessarily implies action involving exer- 
cise of the will. It was so held in Jefferson Standard Life Insurance Co. v. Myers 
(Tex. Com. App.) 284 S. W. 216, 217. There the question arose on the contention 
of the insurer that the double indemnity clause did not specifically apply where 
death resulted from bodily injury inflicted by another person. The court held 
that the exemption pleaded extended only to intentional injuries to the insured, 
and therefore not to shooting by an insane person, who was incapable of exercising 
any intention. In passing on the question presented, the court exhaustively dis- 
cussed the question of an insurer’s exemption from liability under a double indem- 
nity clause for death due to bodily injury inflicted by another person. Among other 
things, the court said: 

_ “In the first place, it must be conceded (Accident Insurance Co. v. Crandal, 120 
U. S. 527, 7 S. Ct. 685, 30 L. Ed. 740) that when one ‘inflicts’ injury, he ‘acts.’ He 
must do something. In Webster’s New Intternational Dictionary, we are told this 
word comes from the Latin words meaning ‘to strike.’ This dictionary then goes 
on to say that it means ‘to give, or produce by striking * * * pain,’ etc. 
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“Consequently, it seems clear that the words here used are the same in effect 
as if the provision had exempted the company from liability for double aileinaiey 
where the injury resulted from ‘the act’ of another person. If this be true, then 
it is interesting to see what is involved, legally speaking, in the meaning of the 
word ‘act.’ It seems clear that, in the absence of language expressing a contrary 
meaning, an ‘act’ involves an exercise of the will. It signifies something done 
voluntarily. It necessarily implies intention. We find these statements abun- 
dantly sustained by the text-writers and decisions of our courts. For instance, 
the following: Webster’s New International Dictionary defines ‘act’ as follows: 

“Jurisprudence is concerned only with outward acts. * * * The essential ele- 
ments of such acts are three, viz., an exertion of the will, an accompanying state 
of consciousness, a manifestation of the will.’ 

“We are told in Words and Phrases [Vol. 1, First Series, p. 116] that— 

“*An act signifies something done voluntarily by a person. An act is the 
result of the exercise of the will.’ 

“The same author tells us that, as used in an insurance policy restricting liability 
in case of death of insured by his own ‘act,’ the word implies an ‘intention.’ 

“Black’s Law Dictionary, 1891 Edition, p. 20, defines ‘act’ as follows: 

“In its most general sense this noun signifies something done voluntarily by a 
person, the exercise of an individual power; and an effect produced in the external 
world by exercise of the power of a person objectively, prompted by intention and 
proximately caused by a motion of the will.’ 

“1 Corpus Juris, p. 912, defines ‘act’ as follows: 

“In a more technical sense the word signifies something done voluntarily by a 
person, or in other words, the result of exercise of the will.’ 

“In Chapman v. Republic Life Insurance Co., 5 Fed. Cas. p. 481, No. 2,606, 6 
Biss. 238, the court said: ‘The word “act” necessarily implies intention. * * *’ 

“In the case of Randle v. Birmingham Railway, Light & Power Co., 169 Ala. 
314, 53 So. 918, the Supreme Court of Alabama says: 

“An act ‘denotes affirmative action or performance, and an expression of will or 
purpose. * * * 


“In writing contracts, words are to be construed in their legal sense. The prac- 
tically uniform holding that an ‘act’ done involves intention, unless the contrary ts 
specified, is particularly true of insurance contracts. For instance, in the case of 
Mutual Life Insurance Co. v. Terry, 82 U. S. (15 Wall.) 580, 21 L. Ed. 236, the 
insured died ‘by his own hand.’ He drank poison therefrom. The policy provided 
that if the insured should ‘die by his own hand,’ the company would not be liable. 
It will be readily observed that, physically speaking, he did die by his own hand. 
This cannot be questioned. But, mentally speaking, he did not do so. He was 
insane. The Supreme Court of the United States, with only one dissenting justice, 
held the company liable in spite of this provision in the contract. The court said 
the insured must intentionally take his life before the company can escape liability.” 

Similarly, in the case of Phillips v. Louisiana Equitable Life Ins. Co., 26 La. 
Ann, 404, 21 Am. Rep. 549, hereinabove referred to, this court held that the defense 
of suicide would not avail under an excepted liability, “if the insured should die by 
his own hands.” The court declared that the common intent of the parties was to 
exempt the insurer from liability only for the voluntary destruction of the insured 
by whatever means accomplished, and that since the insured was insane when he 
killed himself, no responsibility attached to his act. 

As pointed out in Jefferson Standard Life Ins. Co. v. Myers (Tex. Com. App.) 
284 S. W. 216, at page 218, this same rule has been applied by the United States 
Supreme Court to a purely accident policy. In the case of Accident Insurance Com- 
pany of North America v. Crandal, 120 U. S. 527, 7 S. Ct. 685, 30 L. Ed. 740, the 
insured had an accident policy only. He hanged himself while temporarily insane. 
The company denied liability on the ground that, under the terms of the policy, 
it was not liable where the death was by “suicide or self-inflicted injuries.” But the 
court, in a unanimous opinion, held the company liable. 

The reasoning of the court in Jefferson Standard Life Ins. Co. v. Myers is sound 
and is amply supported not only by the text-writers and judicial decisions mentioned 
in the opinion, but also by the many text-writers and numerous decisions of the 
courts cited by plaintiff in her brief. We think the reasoning is peculiarly appropri- 
ate to this case. If exemption from liability under a double indemnity clause for 
death due to bodily injury inflicted by another person extends to intentional injuries, 
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we cannot see how ‘it can be successfully contended that exemption from a double 
indemnity clause for death due to bodily injury inflicted by the insured himself 
(meaning self-killing through accident or mistake) can be extended to unintentional 
ee This statement appears to be sustained by the rule set forth in Corpus 
Juris, . 444, as follows: 

ta provision against liability in case of self-inflicted injuries applies only to 
intentional injuries, and does not protect the insurer when the injury, although 
inflicted upon himself by insured, was the result of carelessness or negligence, with- 
out intention.” 

Defendant, in support of its contention, relies mainly on the following cases, 
viz.: Ferris v, Southern Surety Co., 157 La. 909, 103 So. 259; Richardson v. Trav- 
elers’ Ins. Co. (C. C.) 46 F. 843; Early v. Standard Life & Acc. Ins. Co., 113 Mich. 
58, 71 N. W. 500, 67 Am. St. Rep. 445; McGlother v. Provident Mut. Acc. Co. (C. C. 
\.) 89 F. 685; Urian v. Scranton Life Ins. Co., 310 Pa. 144, 165 A. 21; Lemmon v. 
Massachusetts Prot. Ass’n, Inc. (D. C.) 53 F.(2d) 255; Pollock v. United States 
Mut. Acc. Ass’n, 102 Pa. 230, 231, 48 Am. Rep. 204. 

With the exception of Lemmon v. Massachusetts Prot. Ass’n, Inc., none of the 
cited cases are inconsistent with the rule announced by the text-writers and decisions 
we have hereinabove mentioned. 

An examination of the cited cases discloses that the language of the exemptions 
construed therein was not precisely the same as the language of the exemption relied 
on as a defense in this case. In all the cases the exemptions presented for judicial 
interpretation contained the words “directly or indirectly in whole or in part.” Thus: 

In Ferris v. Southern Surety Co., the policy excluded from coverage injuries or 
death resulting wholly or in part, directly or indirectly, from or while or in conse- 
quence of being affected by gas. 

In Early v. Standard Life & Acc. Ins. Co., the exception in the policy provided 
against death caused by accidental means resulting wholly or partly, directly or 
indirectly from poison. 

In Urian v. Scranton Life Ins. Co., the policy provided that the death benefit 
should not be claimed or paid if the death of the insured resulted directly or 
indirectly, in whole or in part, from poisoning. The court, in its opinion, pointed 
out the difference between the language used in the policy death “from poisoning” 
aud death “from taking poison,” and clearly intimated that if the latter language had 
heen used in the policy it would have reached a different conclusion. 

In McGlother v. Provident Mut. Acc. Co., the exemption in the policy was from 
death from poison. 

In Pollock v. United States Mut. Acc. Ass’n, the policy insured against injuries 
effected through external, violent, and accidental means, and provided that its terms 
should extend to any bodily injury of which there should be no external or visible 
sign, or to any bodily injury caused directly or indirectly by the taking of poison. 

Richardson v. Travelers’ Ins. Co. was decided in 1891, by a United States Cir- 
cuit Judge in Illinois. The policy presented for his interpretation provided that it 
should not cover death resulting wholly or partly, directly or indirectly, from taking 
poison, contact with poisonous substances, or inhaling gas. No cases are cited in 
support of the opinion, which is based on the author’s conclusion that the language 
of the policy was so clear as to require no construction. The only case oe 
in the opinion is Paul v. Travelers’ Insurance Co., 112 N. Y. 472, 20 N. E. 347, 3 
L. R. A. 443, 8 Am. St. Rep. 758, of which more hereafter, with the reasoning in 
which the author of the opinion expressed his dissatisfaction. 

The decision in Lemmon v. Massachusetts Prot. Ass’n, Inc., was by a judge of 
a United States District Court in Oklahoma. The decision reflects nothing more 
than the personal opinion of the judge who rendered it. The only authorities cited 
relate solely to the well-established rule that parties to an insurance contract may 
contract for what accidents and risks the insurer shall or shall not be liable for; 
that such a contract must be construed according to the plain and popular meaning 
of the terms used: and that it is the duty of the courts to enforce the contract as 
actually made by the parties; all of which are so well-settled that they are not even 
debatable. The decision has no controlling or persuasive force. 

A leading case on the question under review here is that of Paul v. Travelers’ 
Insurance Co., 112 N. Y. 472, 20 N. E. 347, 3 L. R. A. 443, 8 Am. St. Rep. 758. There 
the policy provided that its provisions should not extend to death caused by “inhaling 
gas.” The court held that the language was ambiguous and must be construed to 
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mean the voluntary inhalation, and not the inhalation during sléep. In its opinion, 
the court observed that if the policy had stated it was not to extend to any death 
caused wholly or in part by gas it would have expressed precisely what the insurer 
contended was meant by the phrase and there could have been no room for doubt or 
mistake. Here, similarly, if the defendant company had worded its policies so as to 
effect the purpose for which it now contends the plaintiff would have no particular 
cause for complaint. Just as it inserted in the exemption covering self-destruction, 
the words “whether sane or insane”; in the exemption relating to diseases, the 
words “directly or indirectly” ; in the exemption covering taking of poison or inhaling 
gas, the words “whether voluntary or otherwise,” the defendant company could have 
inserted the words “intentionally or unintentionally” in the exemption which it 
herein relies on to escape liability. 

[10, 11} But as to this particular exemption, the insurer left the meaning open 
and in doubt. Construction is required. The universal rule in such cases is that 
the contract must be construed most favorably for the insured. Under that rule we 
are compelled to the view that before the defendant can escape liability under the 
indemnity clause in dispute, it must appear that the injury inflicted by the insured 
upon himself was intentionally inflicted. The insured, as we have found, in shooting 
himself, did not exercise any intention. The injury from which he died was unin- 
tentionally self-inflicted. Our conclusion is, therefore, that under the terms of its 
policy the defendant insurance company is liable for the double indemnity claimed 
by the plaintiff. 

The conclusion which we have reached on further consideration of the question 
presented disposes of plaintiff’s complaint as to the court costs, which must follow 
the judgment. 

For the reasons assigned, our original decree herein entered and filed on March 
4, 1935, is reinstated and made the final judgment of this court. 

Land, J., dissents. 

Odom, J., dissents, being of the opinion that the opinion on first rehearing 
should be reinstated. 























CENTANNI v. SOUTHERN LIFE & HEALTH INS. CO. No. 16241. 
Court of Appeal of Louisiana. Orleans. Jan. 27, 1936. 
165 Southern Reporter 330. 
1. INSURANCE. 


In action on industrial life policy, evidence held to show that agent did not, as 
contended, receive advance payment of year’s premiums in cash, nor issue receipt 
which plaintiff claimed was lost. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 

3. INSURANCE. 

Agent, by accepting liquor from beneficiary in lieu of cash premium, and agree- 
ing to keep industrial life policy in force, held to have entered into private agree- 
ment which made him beneficiary’s agent and which therefore did not bind insurer 
(Rev. Civ. Code, art. 3021). 

(For other cases, see Insurance, Dec. Dig. § 186[3].) 


Appeal from Civil District Court, Parish of Orleans; Hugh C. Cage, Judge. 

Suit by Peter Centanni against the Southern Life & Health Insurance Company. 
Judgment for defendant, and plaintiff appeals. 

Affirmed. 

Clarence Dowling, of New Orleans, for appellant. 

Solomon S. Goldman, of New Orleans, for appellee. 

WESTERFIELD, Judge. 

This is a suit by a beneficiary of an Industrial Life Insurance Policy claiming 
$500 as the face value of the policy and $10.80 as unearned premiums. There was 
judgment below in favor of the defendant, and plaintiff has appealed. 

The suit is defended upon one ground only, and that is that the policy, at the 
time of the death of the insured on August 10, 1934, had lapsed because of non- 
payment of the premium. 

[{1, 2] The policy sued on was issued to Walter Brown, a negro employee vi 
Peter Centanni, the beneficiary, plaintiff herein, in October, 1933, and called for the 
payment of a weekly premium of 60 cents. Centanni paid the premiums from week 
to week for a number of months and contends that in September, 1934, he paid to 



































Life] Centanni v. Southern Life & Health Ins. Co. 1259 


Wilmert J. Laurent, an agent of the defendant company, a year’s premium in advance, 
about $31 in cash, and obtained from the agent his receipt. He was unable to pro- 
duce this receipt, and explains his failure to do so by saying that shortly after it 
had been received his place of business was raided by prohibition agents, who ran- 
sacked his private papers and presumably failed to return the receipt. Plaintiff is, 
in a measure, corroborated by Miss Emma Hoft and a negress by the name of Teats 
kecasner. Miss Hoft says she saw Centanni hand the insurance agent some bills in 
December, 1933, and Teats Recasner testified to the same effect: “I seen Mr. Cen- 
tanni give him some bills, but I don’t know how much.” Laurent, the agent of 
defendant at the time the transaction is alleged to have occurred, who was otherwise 
employed at the time of the trial, was placed upon the stand by the plaintiff and 
testified that the premiums were paid to him for a year in advance—not in money, 
however, but by the delivery of three gallons of alcohol and two pints of whisky. 
He denied giving the plaintiff a receipt for the premium, saying: “* * * I 
couldn’t give him a receipt before I could have gotten rid of my alcohol to put up 
the money for the business.” 

Rk. E. Carroll, the manager of the defendant company, testified that the policy 
lapsed for nonpayment of premiums on February 12, 1934. Mr. Edward Henley 
and L. C. Braun, federal investigators attached to the Revenue Department, stated 
that they had conducted a raid on the premises of plaintiff and that no receipt for 
premiums was found among his private papers. 

Our appreciation of the evidence is that Laurent, the agent of the defendant 
insurance company, did not receive the advance payment of a year’s premiums in 
cash and did not issue a receipt, which plaintiff claims to have lost. It is very 
likely, and we believe true, that Laurent did accept the alcohol and whisky and in 
consideration thereof did agree to keep the policy in force for a period beyond the 
date of the death of the insured. There is no proof nor contention that this arrange- 
ment had the approval of the defendant company, nor that it knew, acquiesced in, 
or ratified such arrangement. The question, therefore, is whether an agreement of 
this kind is binding upon the insurer. The principal is bound by the acts of his 
agent in the scope of his employment: “The principal is bound to execute the engage- 
ments contracted by the attorney, conformably to the power confided to him. For 


anything further he is not bound, except in so far as he has expressly ratified it.” 
RS C Co art: dues. 


|3] The business of the defendant’s agent, Laurent, was, so far as appears 
from the record, to collect premiums as they became due upon policies issued by his 
principal. He had no authority to accept in payment of the premiums anything but 
cash. In accepting the alcohol and whisky from Centanni and agreeing to keep the 
policy in force he entered into a private agreement with Centanni, whereby he became 
the agent of Centanni, the insured. This was the view of the Supreme Court of 
Oklahoma in Turner v. Supreme Lodge K. P., 166 Okl. 286, 27 P.(2d) 612, 93 
A. L. R. 647, where an exhaustive discussion of the subject will be found. A note 
found in 93 A. L. R. at page 654, commenting on the Turner Case reads as follows: 
The decided weight of authority supports the rule stated in the reported case, 
namely, that an agreement between an insurance agent and an insured whereby the 
former accepts personal property in satisfaction of the premium on the policy does 
not bind the insurer in the absence of an express authorization to accept such prop- 
erty in lieu of money for the premium, and that no valid contract arises from such 
payment in the absence of acquiescence, estoppel, ratification by the insurer.” 

The Supreme Court of the United States, in Hoffman v. Hancock Mutual Life 
Ins. Co., 92 U. S. 161, 164, 23 L. Ed. 539, considered the effect of the acceptance of 
a horse by an insurance agent in part payment of a premium on a policy of life 
insurance and said: 

“Within the sphere of the authority conferred, the act of the agent is as binding 
upon the principal as if it were done by the principal himself. But it is an elemen- 
tary principle, applicable alike to all kinds of agency, that whatever an agent does 
can be done only in the way usual in the line of business in which he is acting. 
There is an implication to this effect arising from the nature of his employment and 
it is as effectual as if it had been expressed i in the most formal terms. It is present 
whenever his authority is called into activity, and prescribes the manner as well as 
the limit of its exercise. * * * 

“Life insurance is a cash business. Its disbursements are all in money, and its 
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receipts must necessarily be in the same medium. This is the universal usage and 
rule of all such companies. * * * 

“The exercise of such a power [of taking a horse in part payment of a life 
insurance premium] by the agent was liable to two objections,—it was ultra vires, 
and it was a fraud as respects the company. Hoffman [the insured] must have 
known that neither Goodwin [the insurance broker] nor Thayer [the general agent 
of the insurance company] had any authority to enter into such an arrangement, 
and he was a party to the fraud. No valid contract as to the company could arise 
from such a transaction. This objection is fatal to the appellant’s case.” 

We know of no decisions in point in Louisiana, but the authorities we have 
cited from other jurisdictions are in accord with our views on the subject. 


For the reasons assigned, the judgment appealed from is affirmed. 
Affirmed. 


UNITED LIFE & ACCIDENT INS. CO. v. PROSTIC. No. 64. 
Court of Appeals of Maryland. Jan. 15, 1936. 
182 Atlantic Reporter 421. 
1. INSURANCE. 

Court cannot impose meaning on accident policy, but must follow true process 
of construction, either by accepting meaning plainly appearing from words, or 
cases of ambiguity, by choosing between two or more permissible meanings. 

(For other cases, see Insurance, Dec. Dig. § 146[2].) 

2. INSURANCE. 

Policy providing double indemnity for accidental death, excluding death from 
“homicide,” held not intended to exclude only homicides resulting from acts 
intended to cause insured’s death, and hence policy covered death resulting from 
severe beating by robbers. 

(For other cases, see Insurance, Dec. Dig. § 515.) 

Appeal from Court of Common Pleas of Baltimore City; Eli Frank, Judge. 

Action by Eva Prostic against the United Life & Accident Insurance Company. 
Judgment for plaintiff, and defendant appeals. 

Reversed, without a new trial. 

Argued before Bond, C. J., and Urner, Offutt, Parke, Sloan, Mitchell, Shehan, 
and Johnson, JJ. 

Webster S. Biades, of Baltimore (Blades & Rosenfeld, of Baltimore, on the 
brief), for appellant. 

Simon E. Sobeloff, of Baltimore (Harry M. Miller and Wm. Taft Feldman, 
hoth of Baltimore, on the brief), for appellee. 

Bono, Chief Justice. 

The appeal is from a judgment for additional, double indemnity payable under 
insurance against death “as the result of bodily injury * * * through external, 
violent, and accidental means, * * * provided such death shall not result from 
homicide.” Death resulted from injuries received by the insured in a_ severe 
beating by robbers, and the appellant contends that as it resulted from homicide 
the further indemnity is not payable. The fact that a severe beating by robbers 
was the cause of death is not denied by the plaintiff. On the contrary, it is relied 
upon as bringing the death within the accident insurance. Its occurrence is found 
only from evidence on the plaintiff's behalf. The defendant, on the other hand, 
has raised no question. of the propriety of classing such a death as one from 
injury through accidental means. It has paid the ordinary, single indemnity, and 
has urged only that the death, on the face of the plaintiff’s evidence, resulted from 
homicide. This court rests the decision on that contention alone. 

The trial court, applying the reasoning of some of the cases cited, refused 
prayers of the defendant insurer for a ruling that the evidence did not, as a matter 
of law, support recovery. 

The evidence is that on the night of March 24, 1934, in the neighborhood of 9 
o'clock, the insured, a shoemaker in Baltimore City, coming home from his work, 
fell forward into a chair exclaiming, “Oh, my heart, my heart!” And he explained 
that two colored men had entered his shop pretending at first to have come for a 
pair of shoes, and then, taking him by his neck, beat him mercilessly, tore his 
clothes, cut out his pockets, and took his money. At home, he continued his com- 
plaints of pain about the heart, clutching his chest, even when, after two weeks, 
appeared much improved and no damage was any longer apparent. He died on 


, in 
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May 2, and physicians testified that death was in their opinion due to a coronary 
thrombosis induced by the beating on March 24. 

[1, 2] Clauses in accident insurance policies on the causes of death have been 
fruitful of conflict in constructions. It must be by a true process of construction 
that the effect of a clause is ascertained; that is, either by accepting a meaning 
plainly appearing from the words, or, in cases of ambiguity, by choosing between 
two or more permissible meanings. It is not within the function of the court to 
impose a meaning on the contract. “A policy of insurance and every clause and 
part thereof is the contract, and, like all contracts, should be construed so as to 
effectuate the real purpose and intention of the parties, giving to the language 
employed, when unambiguous, its ordinary and usually accepted meaning.” Frontier 
Mortgage Corporation v. Heft, 146 Md. 1, 12, 125 A. 772, 776; American Casualty 
Co. v. Purcella, 163 Md. 434, 436, 163 A. 870; American Automobile Ins. Co. v. 
Fidelity & Casualty Co., 159 Md. 631, 636, 152 A. 523; Washington Fire Ins. Co. 
vy. Kelly, 32 Md. 421, 435, 3 Am. Rep. 149; Stipcich v. Metropolitan Life Ins. Co., 
277 U. S. 311, 322, 48 S. Ct. 512, 72 L. Ed. 895; Northam v. Metropolitan Life Ins. 
Co. (Ala. Sup. 1935) 163 So. 635. And the conclusion of this court is that the 
clause now examined will not, in full conformity with these principles, bear the 
construction which has been put upon it. 

Three courts in other jurisdictions have restricted the word “homicide” in 
similar clauses to exclude from it killings by insane persons. Great Southern Life 
Ins. Co. v. Campbell, 148 Miss. 173, 114 So. 262, 56 A. L. R. 681; Day v. Interstate 
Life & Accident Co., 163 Tenn. 190, 42 S.W.(2d) 208; Texas Life Ins. Co. v. 
Plunkett (Tex. Civ. App. 1934) 75 S.W.(2d) 313. In an earlier Texas case cited, 
Great Southern Life Ins. Co. v. Cherry (Tex. Civ. App.) 24 S.W.(2d) 512, it was 
agreed that the killing by a sane man, was with intent to inflict death, and no 
question of intent or lack of it was raised. On the authority of these cases and 
others, it is argued that the homicides meant to be excluded from the basis of 
additional indemnity can only be those which result from acts intended to cause 
death to the insured. And with homicides thus divided, some excluded, some not, 
according to the presence or absence of that intention, it is deduced that a killing in 
any one case cannot be excepted from the basis of the allowance unless and until 
it is shown that it was a killing accompanied by that specific design, that this 
raises a question of fact, and the burden of proof on it would be on the insurer. 
It — follow that a verdict for the defendant could not be directed as a matter 
ot aw. 

In addition to the decisions in cases of killings by insane men, the appellee urges 
in support of this view that it is improbable that killings by inadvertent, innocent 
acts of sane men would be within the contemplation of the clause. Decisions by 
other courts that exceptions in accident insurance policies of death by injuries 
intentionally inflicted, or resulting from intentional acts, contemplate this specific 
intent to kill, are cited for further illustration. And for the same purpose, we 
are referred to decisions under like clauses that shooting or throwing a missile 
without intent to kill any one, or to kill the one who may happen to be killed by 
it, does not show the specific intent required to except the death from a victim’s 
insurance. These cases of fatal injury without intent to kill, or to kill the actual 
victims, are, however, subjects of conflicting decisions, and it seems probable that 
the weight of authority is against the conclusion followed in the present argument. 


See review of cases in notes: 48 L. R. A. (N. S.) 524; 56 A. L. R. 690: 37 
LR. A. ON. S: i772. 


___ [3-5] An intention to kill the victim is not, of course, an essential of homicide 
in its ordinary and usually accepted meaning. There are accidental homicides, and 
homicides by misadventure, or involuntary manslaughter, as they are sometimes 
called, in which there is no intention to kill or to harm at all. Bouv. Law Dict.. 
Manslaughter; 4 Black. Com. 188; Embry v. Commonwealth, 236 Ky. 204, 32 
S.W.(2d) 979; State v. Towers, 106 Minn. 105, 118 N. W. 361. A killing by an 
insane man is characterized by a like absence of will, and is for that reason not 
punishable. And even for criminal homicides the intention is not an essential. 
“An intention to kill is not necessary to the offense of homicide.” Wharton, Homi- 
cide, § 87. No intent to kill the particular victims may exist in cases of death 
by a shooting or throwing into a crowd, or in killing one person mistaken for 
another; yet the acts may be murder. Reg. v. Price, 8 Cox, C. C. 96; Collier v. 
State, 39 Ga. 31, 99 Am. Dec. 449; Stovall v. State, 106 Ga. 443, 32 S. E. 586: 
State v. Thomas, 127 La. 576, 53 So. 868, 37 L. R. A. (N. S.) 172, Ann. Cas. 
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1912A, 1059; Commonwealth v. Marshall, 287 Pa. 512, 519, 135 A. 301; Com- 
monwealth v. Breyessee, 160 Pa. 451, 456, 28 A. 824, 40 Am. St. Rep. 729; State 
v. Gilman, 69 Me. 163, 170, 31 Am. Rep. 257; Keaton v. State, 41 Tex. Cr. R. 
621, 57 S. W. 1125; Wharton, Criminal Law (12th Ed.) §§ 427, 449. And when 
the person acting has no intention to injure anybody, but death is a result of 
unlawful action endangering life, there is manslaughter, at least. “It is not neces- 
sary that he should have intended the particular wrong which resulted from his 
act. If he intends to do an unlawful and wrongful act, which is punishable because 
it is wrong in itself, and in doing it he inflicts an unforeseen injury, he is crimin- 
ally liable for that injury.” Commonwealth v. Hawkins, 157 Mass. 551, 553, 32 
N. E. 862, 863; State v. Lehman, 131 Minn. 427, 430, 155 N. W. 399, Ann. Cas. 
1917D, 615; Killian v. State, 184 Ark. 239, 242, 42 S.W.(2d) 12. “There are 
many acts so heedless and incautious as necessarily to be deemed unlawful and 
wanton, though there may not be any express intent to do mischief, and the party 
committing them causing death by such conduct will be guilty of manslaughter.” 
1 Russell, Crimes, 636; Wharton, Criminal Law (12th Ed.) §§ 157, 519, and 
804. When lack of subsequent care permits an injury to develop and result in an 
unintended death, the person causing the injury may be guilty of murder. Hopkins 
v. United States, 4 App. D. C. 430, 439; Commonwealth v. Kilburn, 236 Ky. 
828, 830, 34 S.W.(2d) 728. Death from a severe beating such as that described 
in the plaintiff's evidence in the present case is a criminal homicide even when 
the death is not intended. It may be murder in the second degree. Wharton, 
Homicide, § 87; Killian v. State, 184 Ark. 239, 242, 42 S.W.(2d) 12; Common- 
wealth v. Marshall, 287 Pa. 512, 519, 135 A. 301. And when it is committed in 
aid of a robbery it is murder in the first degree under the statute of this state. 
Code, art. 27, § 400. See generally 43 Yale Law Journal, 537, etc. 

The principle that a legatee, who causes the death which is to bring the 
legacy in force, shall not take the legacy, has been applied when a legatee con- 
victed of manslaughter had in fact no intention to kill. The court declined to 
sanction a distinction on that ground, in the case of In re Hall [1914] Prob. 1, 
cited in Price v. Hitaffer, 164 Md. 505, 512, 165 A. 470. See 29 Mich. Law Rev. 
745, 752. 

[6] In some of these authorities, but apparently not in the greater number, 
the language of conclusive presumption is used. The intention to produce the 
death or other injury is said to be conclusively presumed. It has long since 
been made clear that a conclusive presumption is a rule of substantive law 
rendering the fact irrelevant. Wigmore, Evidence, § 2492. And with reference 
to deaths caused in the commission of the greater felonies, with one of. which 
this case is concerned, the substantial reason for classing them as murders seems 
rather to be that the felonies are so frequently attended by deaths, that the guilty 
persons must be considered as engaging in acts of a nature to threaten the deaths. 
43 Yale Law Journal, 560; Wharton, Homicide, § 119. 

If, then, following the first canon of construction, we take the word “homi- 
cide” in its ordinary and usually accepted meaning, the deaths by homicide for 
which additional indemnity is denied under this policy must include deaths from 
unlawful acts such as that of the robbers, even if that result was not intended. 
To construe the expression otherwise, and adopt the plaintiff’s construction, we 
should have to read into the clause a purpose to exclude from homicides all 
manslaughters, many second-degree murders, and many first-degree murders, 
as in this instance. It seems to this court that we lack sufficient warrant for 
supposing that the clause contemplated this unusual, limited, use of the word. 
If it must be held that homicides by insane persons, or other homicides without 
voluntary act, are not included, which we need not decide now, it might be done 
by confining the exception to deaths caused by voluntary acts, without requiring 
for the sake of consistency that all homicides, from manslaughter to murder 
in the first degree, in which death to the victims has not been intended, shall be 
withdrawn from the excepting clause. But whether that distinction could be 
supported or not, it is not permissible, in our opinion, to exclude by a process 
of construction all deaths so caused, particularly a death which constitutes such 
a highly criminal homicide as that described in this case. 


The defendant’s prayers for rulings that recovery of the additional indemnity 
could not be had under the terms of the policy should, we think, have been 


granted. : ’ : 
Judgment reversed without a new trial, with costs. 
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NORRIS v. JOHN HANCOCK MUT. LIFE INS. CO. OF BOSTON, MASS. 
No. 72. 
Court of Appeals of Maryland. Jan. 16, 1936. 
182 Atlantic Reporter 430. 
INSURANCE. 

Where industrial life policies named insured’s infant son as beneficiary subject 
to facility of payment clause, insurer’s use of part of insurance at request of 
insured’s sister who was guardian of beneficiary to reimburse undertaker for funeral 
and cemetery expenses constituted part performance of insurance contract (Code 
Pub. Gen. Laws 1924, art. 93, § 5). 

(For other cases, see Insurance, Dec. Dig. § 599.) 

Appeal from Baltimore City Court; Eugene O’Dunne, Judge. 

Action by Richard E. Norris, an infant, by Susie Seymour, his aunt and next 
friend, against the John Hancock Mutual Life Insurance Company of Boston, Mass., 
a body corporate. Judgment for defendant, and plaintiff appeals. 

‘ firmed. 

Argued before Bond, C. J., and Urner, Offutt, Parke, Sloan, Shehan, and John- 
son, JJ. 

Joseph Loeffler, of Baltimore (Benjamin Unger and Benjamin L. Berman, 
both of Baltimore, on the brief), for appellant. 

Clarence A. Tucker and Biscoe L. Gray, both of Baltimore (Knapp, Tucker & 
Thomas, of Baltimore, on the brief), for appellee. 

ParKE, Judge. 

The John Hancock Mutual Life Insurance Company of Boston, Mass., issued 
three industrial insurance policies of the aggregate amount of $638 upon the life of 
Helen Norris. The assured was the mother of an infant, Richard E. Norris, who 
was named as the beneficiary, subject to a stipulation which was common to every 
one of these policies and which has become known as the “facility of payment” 
clause. After providing for proof of the death of the assured and for a compliance 
with certain formal requirements, the clause proceeded with the promise to pay the 
amount of the insurance carried “either to the beneficiary above named, if living, or 
to such other living beneficiary as may be duly and finally designated, and recognized 
by endorsement hereon, or to the Executor or Administrator of said Insured or to 
any relative by blood or connection by marriage, or to any person appearing to 
the Company to be equitably entitled thereto by reason of having incurred expense 
in any way on behalf of the Insured for burial, or for any other purpose; and the 
receipt of any such payee shall be conclusive evidence that payment has been made 
to the person or persons entitled thereto and that all claims under this policy have 
been fully satisfied.” 

_ While these policies were in force, the assured died and was survived by her 
infant son, and all things had happened and had been done for the performance by 
the assurer of its promises under the contract. 

The assured was a widow at the time of her death, and her sister, Susie Sey- 
mour, was, with the assured’s son, the next of kin of the assured. The sister 
requested the assurer to pay $426.50 of the insurance carried to Frederick A. Cole, 
an undertaker, to reimburse him for the funeral expenses and for the cost of a 
burial lot that he had paid or incurred. After making this payment, the residue 
of the insurance or $211.50 was paid by the assurer to Susie Seymour as the 
guardian of the infant beneficiary. 

About two months later, the same Susie Seymour as his next friend brought an 
action at law in the name of the infant against the assurer for $426.50 on the 
theory that the payment of this sum to the undertaker was not a part performance 
of the contract of insurance. 

_ There is nothing on the record at bar to raise an issue of fraud or good faith 
in respect to the action of the assurer in making the payment to the undertaker at 
the instance of the sister of the assured, who was at the same time the guardian of 
the infant beneficiary. The payment was not only for the expenses of the funeral, 
hut also for those at the cemetery. The measure of the obligation in this respect 
were the terms of the contract of insurance. So, the provisions of section 5 of 
article 93 of the Code, which have been invoked to impose its terms as a restriction 
upon the amount of funeral expenses but which have reference to the allowances, 
and their priority, in the statement of the account of an executor or administrator, 
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can have here no governing effect because not so expressly agreed nor necessarily 
implied by the language of the contract of insurance. It should furthermore be 
noted in this connection that the limitation of $300 is not absolute, since the statute 
in terms permits a larger expenditure should the orphans’ court specially authorize it 
by order and the estate of the decedent be solvent. It would, therefore, be difficult 
to argue that this statute had fixed in a branch of the law to which it was not 
addressed a definite standard by which the appropriation of the insurance money to 
the payment of funeral expenses in excess of $300 no matter how ill advised an 
extravagance it might have been or might have been desired by the assured, would 
of itself be evidence of bad faith. However, neither the tact that the statute 
quoted has no application under the circumstances of this case, nor that the stipu- 
lation by the parties that the receipt of the person paid “shall be conclusive evidence 
that payment has been made to the person or persons entitled thereto, and that all 
claims under this policy have been fully satisfied” was intended to make incontestable 
the election of the assurer with reference to the person to be paid the insurance 
money, would prevent an inquiry and rescission, no matter the amount involved, 
if there be alleged and proved that in determining who appeared to be equitably 
entitled by reason of having incurred expense in any way on behalf of the insured 
for burial or for any other purpose, the insurance carrier had been guilty of a 
fraud. 31 C. J., title, Industrial Insurance, §§ 7-11, and cases there cited. In the 
pending appeal fraud or its phase, bad faith, is neither alleged nor shown, and the 
duty of the court is indicated by what was said in Fitzgerald v. Baltimore Life 
Insurance Company, 133 Md. 619, at page 622, 105 A. 775, 776: 

“When we come to deal with industrial insurance, while the policy names the 
beneficiary, and provides for a change of such by the insured at any time during 
his life, there is a reserved power in the company issuing the insurance to pay either 
to the named beneficiary, or to others within certain well-defined classes, as it may 
deem ‘most equitable’ under the circumstances of each particular case. There is 
nothing corresponding to this to be found in regular insurance policies, or in the 
membership in mutual beneficial organizations. The real beneficiary, by the terms 
of the contract, may be either the one designated in the policy, or some one else 
within certain defined classes, in the exercise of the judgment and discretion of the 
officers of the company. It is purely a matter of contract between the insured and 
the company issuing the policy.” 

It follows that on the facts of the record at bar there was no error in instruct- 
ing the jury to find for the defendant and the judgment from which the appeal 
comes will be affirmed. 

Affirmed with costs to the appellee. 








MICHAELSON v. SOKOLOVE et al. No. 63. 
Court of Appeals of Maryland. Jan. 15, 1936. 
182 Atlantic Reporter 458. 
1. INSURANCE. 

Restriction in option for method of payment under life policy to beneficiary, 
entered into between insured and insurer, and in supplementary contract after 
death of insured, that payments to beneficiary could not be transferred or incum- 
bered, held valid; hence assignment of proceeds to become due beneficiary was 
unenforceable. 

(For other cases, see Insurance, Dec. Dig. § 204.) 

2. INSURANCE. 

Provision in supplementary contract issued to beneficiary of life policy that, 
if payee had right to assign any interest under contract, insurer would not be 
charged with notice of assignment until filed with home office, did not assume 
assignability of contract, in view of express terms of contract that benefits 
accruing under it were not transferable. 

(For other cases, see Insurance, Dec. Dig. § 206.) 

3. INSURANCE. alt Se 

Statute providing that bona fide assignee of chose in action could maintain 
action in his own name did not give assignee of beneficiary of life policy, which 
by terms of option adopted by insured for payment to beneficiary was made 
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nonassignable, right to maintain action against insurer (Code Pub. Gen. Laws, 
1924, art. 8, § 1). 


(For other cases, see Insurance, Dec. Dig. § 624[4].) 

Appeal from Circuit Court of Baltimore City; Joseph N. Ulman 

Suit by Samuel Michaelson against Mary Mervis Sokolove 
From an adverse decree, the plaintiff appeals. 

Affirmed. 


Argued before Bond, C. J., and Urner, Offutt, Parke, Sloan, Mitchell, She- 
han, and Johnson, JJ. 


H. Harry Rosenberg, of Baltimore (Max Friedman, of Baltimore, 
brief), for appellant. 

Edward Azrael and George Ross Veazey, both of Baltimore, 
Mary M. and E. Harold Sokolove. 

Frederick L. Allen, of New York City, and Randolph Barton, Jr., and 


Forrest Bramble, both of Baltimore, for appellee Mutual Life Ins. Co. of 
New York. 


, Judge. 
and others 


on the 


for appellees 


GOLDEN v. EQUITABLE LIFE ASSUR. SOC. OF THE UNITED STATES. 
Supreme Judicial Court of Massachusetts. Suffolk. Jan. 28, 1936. 
199 Northeastern Reporter 744. 
1. INSURANCE. 


Where liability under life policy was conditioned on proof of delivery of 
policy to insured and payment of first premium, proof of such facts held con- 
dition precedent to beneficiary’s recovery on policy. 

(For other cases, see Insurance, Dec. Dig. § 665[2].) 

2. INSURANCE. 

Where evidence was insufficient to show that life policy found in desk used 
by deceased insured, who was an insurance agent, had been delivered to insured, 
mere possession of policy by insured held insufficient to entitle beneficiary to 
recover thereon. 

(For other cases, see Insurance, Dec. Dig. § 665{[2].) 


Exceptions from Superior Court, Suffolk County; Sisk, Judge. 

Action of contract by Anna Golden against the Equitable Life Assurance 
Society of the United States. Verdict for defendant, and plaintiff saved 
exceptions. 

Exceptions overruled. 

I. = Johnston and H. Finn, both of Boston, for plaintiff. 


Peakes and W. B. Sleigh, Jr., both of Boston, for defendant. 
ie Justice. 


This is an action of contract brought by the plaintiff, the beneficiary named 
in a policy of insurance on the life of Alexander L. Golden, husband of the plain- 
tiff, dated December 17, 1930, and signed by the defendant. The defendant in 
its answer, in addition to a general denial, pleaded that the policy never was 
delivered to the alleged insured, that no premium was ever paid on the policy, 
and that it never became legally effective. At the trial it was admitted by the 
defendant that under date of December 17, 1930, the defendant signed a policy, 
in which Alexander L. Golden was named as the insured and the plaintiff was 
named as the beneficiary. The policy was produced at the trial by the defendant 
at the request of the plaintiff, and was admitted in evidence. By its terms it was 
ruse in part that the policy should be payable “upon receipt of due proof of 

e death of the Insured, provided premiums have been duly paid and this policy 
i then in force and is then surrendered properly released.” 

It was admitted by the defendant that Golden died January 17, 1931, and that 
proof of his death was received by the defendant; that Golden was employed for 
a number of years by Charles E. Townsend, a general agent of the defendant, 
to solicit life insurance; and that shortly after the death of Golden the policy 
was found in a desk used by Golden in the office of Townsend, and was retained 
by that office. It was admitted by the plaintiff in the opening to the jury that 
no cash payment of any premium was ever made on the policy, and that unless 
the first premium was paid by a credit arrangement between Golden and Town- 
send no premium ever was paid. The plaintiff sought to offer evidence of dec- 
larations made by the deceased with reference to certain arrangements alleged to 
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have been made by him with the Townsend agency for payment of the first pre- 
mium on the policy. This evidence was objected to by the defendant. In the 
absence of the jury the judge heard testimony with reference to the alleged 
declarations, and stated: “I am unable to find that the declarations of the deceased 
were made in good faith and upon his own personal knowledge. I exclude them.” 

The administrator of the estate of Golden, called as a witness by the plaintiff, 
testified that shortly after the death of Golden he went to the office of the Charles 
E. Townsend Agency in Boston; that he there talked with one Carter the super- 
visor of the agency; “that Mr. Carter showed him the desk used by the said 
Golden; that he, the witness, went through the desk in the presence of Mr. Carter; 
that he found the policy in suit with other policies which had been signed by the 
defendant on the lives of other people and which had not been delivered, and 
that the policy in suit was handed by him to Mr. Carter at the latter’s request, and 
that he later received a letter, dated February 17, 1931, signed Donald J. Pierson, 
Office Manager of said Charles E. Townsend Agency.” A copy of this letter was 
admitted in evidence. It was therein stated: “The policy was received in this 
office on December 20, 1930, and was turned over to Mr. Golden by the girl who 
handles the incoming policies. There was no settlement made to us for the policy. 
Mr. Golden had a regular account with this office to which premiums were charged 
from time to time, but, in order to charge a premium to his account, we required 
the authority and permission of Mr. Townsend which he (Mr. Golden) was at all 
times required to get personally. In the case of the policy in question, it was 
never mentioned to Mr. Townsend, and, in fact, Mr. Townsend did not know that 
the policy was outstanding until after Mr. Golden’s death.” The plaintiff did not 
offer any further evidence, and upon the defendant’s motion the judge directed 
the jury to return a verdict for the defendant. To this direction the plaintiff 
excepted. 

[1, 2] To entitle the plaintiff to recover she was required to prove as a condi- 
tion precedent that the policy was delivered to her husband, and that the first 
premium had been paid. These conditions were made a part of the application 
and embodied in the policy. Lee v. Prudential Life Ins. Co., 203 Mass. 299, 89 
N. E. 529, 17 Ann. Cas. 236; Ansin v. Mutual Life Ins. Co. of New York, 241 
Mass. 107, 110, 134 N. E. 350; Lopardi v. John Hancock Mutual Life Ins. Co. 
(Mass.) 194 N. E. 706. As the evidence would not warrant a finding that the 
policy found in the desk used by Golden with other policies on the lives of other 
persons was ever delivered by the defendant to him, it is plain that no binding 
contract of insurance existed between the defendant and Golden at the time of 
the death of the latter. As was said by this court in the case of Whitting v. 
Massachusetts Mutual Life Ins. Co., 129 Mass. 240, 37 Am. Rep. 317: “The 
possession of the policy, without a waiver, on the part of the company, of the 
condition upon the performance of which it was to take effect, does not, on the 
facts disclosed, show a delivery of it in completion of the contract, or furnish 
any evidence that the minds of the parties had met.” . 

As there was no evidence that the defendant ever assented to the issuance of 
the policy to Golden the plaintiff is precluded from recovery. Accordingly it is 
unnecessary to decide whether the failure of Golden to pay the first premium on 


the policy as required in the application therefor would also be a bar to the main- 
tenance of the action. 


Exceptions overruled. 


ALLEN v. GLEANER LIFE INS. SOC. No. 43. 
Supreme Court of Michigan. Jan. 6, 1936. 
264 Northwestern Reporter 332. 

1. INSURANCE. 
Death from severe illness two or three weeks after insured had been accidentally 
shot held “accidental bodily injury” within double indemnity clause of life policy. 
(For other cases, see Insurance, Dec. Dig. § 791[1].) 
2. INSURANCE. 
Granting hearing by insurer to insured’s widow before insurer’s Supreme Coun- 
cil held waiver of widow’s failure to furnish proper proofs of loss. 
(For other cases, see Insurance, Dec. Dig. § 789[2].) 
3. INSURANCE. 


Validity of by-laws and regulations relating to management of insurance 
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society’s property, affairs, and business depends upon reasonableness of by-laws and 
regulations. 

(For other cases, see Insurance, Dec. Dig. § 718.) 
4. INSURANCE. ; ; 

Reasonableness of by-laws and regulations of insurance society depends upon 
circumstances and matters in pais, and hence is question for jury. 

(For other cases, see Insurance, Dec. Dig. § 825[1].) 
3. INSURANCE. ; 

Parties to mutual organization, expressly agreeing to be bound by after-enacted 
by-laws, are bound thereby. 

(For other cases, see Insurance, Dec. Dig. § 719[1].) 
6. INSURANCE. 

\ll unreasonable by-laws of insurance society are void. 

(For other cases, see Insurance, Dec. Dig. § 718.) 
7. INSURANCE. 

By-law requiring appeal from denial of claim by insurer’s Supreme Council to 
insurer's Supreme Arbor, which did not meet for three years, held void as unreason- 
able. 

(For other cases, see Insurance, Dec. Dig. § 805[1].) 

Appeal from Circuit Court, Ottawa County; Fred T. Miles, Judge. 

Action by Mary Allen against the Gleaner Life Insurance Society. From a judg- 
ment for plaintiff, defendant appeals. 

Affirmed. 

\rgued before the Entire Bench. 

H. P. Orr, of Caro, for appellant. 4 

Travis, Merrick, Johnson & McCobb, of Grand Rapids (L. K. Varnum, of 
Grand Rapids, and Hardy Pagels, of Detroit, of counsel), for appellee. 


HALL v. METROPOLITAN LIFE INS. CO. No. 31. 
Supreme Court of Michigan. Jan. 6, 1936. 
264 Northwestern Reporter 340. 


1. INSURANCE. 

Insurer held not liable for disability benefits under group policy, where action 
therefor was not brought within 2-year limitation in policy. 

(For other cases, see Insurance, Dec. Dig. § 622[1].) 
2. INSURANCE. ; : ee 

Even if employer’s failure to deliver application blanks for disability benefits 
under group policy amounted to waiver of proof of disability, such action did not 
amount to waiver of provision of policy requiring bringing of action within 2 years 
of proof of disability. 

(For other cases, see Insurance, Dec. Dig. § 623[1].) 

\ppeal from Circuit Court, Genesee County; Edward D. Black, Judge. 

_ Action by Cora Hall against the Metropolitan Life Insurance Company. From 

a judgment for plaintiff, defendant appeals. 
Reversed without a_new trial. 
Argued before the Entire Bench. 
Cook & Stipes, of Flint, for appellant. 
R. M. Van Dyne, of Flint, for appellee. 
Toy, Justice. 

_ On May 2, 1934, plaintiff commenced this action in assumpsit to recover the sum 
of $2,000, which she claimed was due her as beneficiary of her deceased husband, 
Robert Hall, under a group insurance policy (No. 3200-G), between the defendant 
and the General Motors Corporation, its divisions and subsidiaries. 

Plaintiff's deceased husband was employed by the Chevrolet Gray Iron Foundry, 
a division of the General Motors Corporation, and while so employed, and on 
October 26, 1928, he made application for group life insurance with temporary and 
—* disability benefits, which was granted, and certificate No. 129315 was 
issued to him. 

The certificate provided under the provisions of the group policy that: “* * * 
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Any employee shall be considered totally and permanently disabled who furnishes 
due proof to the company that, while insured thereunder and prior to his 60th birth- 
day, he has become so disabled, as a result of bodily injury or disease as to be pre- 
vented permanently from engaging in any occupation and performing any work for 
wage or profit”. 

Section 14 of the group policy provided that: 

“Immediate written notice of sickness of, or injury to, any Employee insured 
hereunder, must be given to the Company by such Employee”; and that, 

“Affirmative proof of such sickness or injury must be furnished to the Company 
within thirty (30) days after such notice”. 

With reference to disability benefits, the policy provided that the insurance of 
the employee thereunder ceased upon termination of the employment. 

Section 14 of the policy contained a further provision that: “No action at law or 
equity shall be brought for recovery under the provisions of this Policy for Tem- 
porary Disability or Total and Permanent Disability prior to the expiration of 
sixty (60) days after proof has been filed, in accordance with the requirement 
of this Section, nor shall such action be brought at all unless brought within two 
(2) years from the expiration of the time within which such proof is required 
to be filed.” . 

Robert Hall ceased his employment on July 8, 1930. “Sometime in July or 
August” of that year, and after his employment had ceased, Robert Hall applied to 
his former employer for “sick blanks,” evidently for the purpose of making claim for 
disability benefits under the policy. He was informed by the agent of the employer 
that such blanks would be sent to his physician. Whether such blanks were ever 
sent does not appear. There was testimony that at the time deceased left his 
employment he had incipient tuberculosis. There was some medical testimony bear- 
ing on his total and permanent disability. He died on January 18, 1933. After his 
death, plaintiff as beneficiary under the policy, through her attorney, filed proof of 
claim with defendant, and, when it was disallowed, commenced this action. 


In its answer, the defendant, among other things, pleaded that the action of 
plaintiff was barred, because no immediate written notice of sickness or injury was 
given to defendant, and because no affirmative proof of sickness was furnished 
defendant within 30 days after such notice should have been given the company, as 
required by the terms of the policy. Defendant further pleaded that: “* * 
This cause of action is barred by the provisions of the policy which require that all 
actions shall be brought within two years of the expiration of the time within which 
proof required by Section 14 of said Policy 3200-G is to be filed.” 

At the close of proofs, defendant moved for a directed verdict, claiming as 
reasons therefor the matters (among others) pleaded in defense, as above set forth. 
This motion was denied and the case submitted to the jury on the “total and per- 
manent disability” provision of the policy; the trial court having instructed the 
jury that there could be no recovery on the life insurance phase of the policy. The 
jury returned a verdict for plaintiff in the amount of $2,000, and judgment was 
entered thereon in that amount. Motion for a new trial was made by defendant and 
denied by the court. Defendant appeals. 


[1] It is not necessary to a decision of this case to discuss other claims of 
defendant made on appeal, for decision will turn on whether plaintiff is barred from 
recovering disability benefits under the group policy, by reason of not having 
brought action “within two (2) years from the expiration of the time within which 
such proof (or sickness or injury) is required to be filed,” as provided in the group 
1} olicy. 

The policy provided that any employee, while insured under the terms of the 
policy, who becomes totally and permanently disabled, shall be entitled to total and 
permanent disability benefits. The policy also provided that such insurance ceased * 
when the employment terminated. Robert Hall’s employment terminated July 8, 
1930; therefore, as far as his disability insurance was concerned, it also ended on that 
date. His permanent and total disability, therefore, to entitle him to recover, must 
have occurred on or before that date. It is the claim of plaintiff that it did so 
occur. Whether or not it did so occur it is not necessary for us to decide, for, even 
if we assume such to be the fact, yet plaintiff is barred from right of action, because 
such action was not brought within 2 years from the expiration of the time within 
which proof of illness or injury was required, by the terms of the policy, to be filed. 
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Law v. New England Mutual Accident Association, 94 Mich. 266, 53 N. W. 1104; 
Lombardi v. Metropolitan Life Insurance Co., 271 Mich. 265, 260 N. W. 160. 

|2] Plaintiff claimed that, when the deceased applied to his employer for blanks 
upon which to make a report, as hereinbefore related, and the employer did not 
give them to him, such action upon the part of the employer amounted to a waiver 
of proof of disability. Whether or not it did we are not here called upon to decide, 
for, assuming that it did amount to a waiver of proof of disability, it did not amount 
to a waiver of the policy provision requiring action to be brought within 2 years 
from that date. Betteys v. Aitna Life Insurance Ca., 222 Mich. 626, 193 N. W. 197. 
Action was not brought until May 2, 1934, which was nearly 4 years after the dis- 
ability is claimed to have occurred. Defendant’s motion for a directed verdict 
should have been granted. 


Judgment of the lower court is reversed, without a new trial; costs to defendant. 


NEW YORK LIFE INS. CO. v. BURRIS. No. 31880. 
Supreme Court of Mississippi, Division A. Jan. 6, 1936. 
165 Southern Reporter 116. 
1. INSURANCE. 


Upon reinstatement of lapsed life policy, terms of old contract become terms 
of revived contract, and incontestable clause takes fresh effect. 

(For other cases, see Insurance, Dec. Dig. § 365[1].) 

2. INSURANCE. 

Where insured secured reinstatement of life policy which had become incon- 
testable before lapse for nonpayment of premiums, incontestable clause held to 
take fresh effect at time of reinstatement rendering policy contestable for false 
warranties as to physical condition of insured at time of reinstatement. 

(For other cases, see Insurance, Dec. Dig. § 365[1].) 

4. INSURANCE. 

Evidence that insured in application for reinstatement of life policy stated that 
he was in same physical condition as when policy was issued, but that he did not 
disclose examination by physician which would have shown a health condition 
affecting insurability, held to justify denial of recovery on policy where insured 
died a few weeks after reinstatement. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 

5. INSURANCE. 

That insured did not appreciate seriousness of his condition when applying 
for reinstatement of life policy held not to excuse his failure to make complete 
disclosure of his health as required by policy. 

(For other cases, see Insurance, Dec. Dig. § 365[1].) 

\ppeal from Circuit Court, Amite County; R. E. Bennett, Judge. 

Action by Mrs. Hattie E. Burris against the New York Life Insurance Com- 
pany. From an adverse judgment, the defendant appeals. 

Reversed and rendered. 

Watkins & Eager, of Jackson, for appellant. 

C. T. Gordon, of Liberty, and F. D. Hewitt, of McComb, for appellee. 

Cook, Justice. 

Appellee instituted this suit in the circuit court of Amite county on a policy of 
insurance for $1,000 on the life of Willie E. Burris, issued on July 14, 1931, effective 
as of the 17th day of June, 1931, and payable to the appellee as beneficiary. The 
policy was issued in consideration of the application therefor, and the payment of 
an annual premium of $96.05, but on July 5, 1932, on the application of the insured 
therefor, the mode of payment of premiums was changed to a quarter annual 
basis. The insured died on October 13, 1934, and after proofs of death were filed 
showing that insured’s death resulted from carcinoma of the duodenum, the 
company denied liability, and this suit was filed, resulting in a verdict in favor of 
appellee, from which this appeal was prosecuted. 

To the declaration the appellant filed a plea of the general issue and also a 
special plea setting up various provisions of the policy and other defensive matter 
hereinafter to be stated. In addition to other provisions hereinafter referred to, 
the policy provided that “the payment of the premium shall not maintain the 
policy in force beyond the date when the next payment becomes due, except as to 
the benefits provided for herein after default in premium payment,” and for the 





1270 The Insurance Law Journal, Vol. 86 [June, 1936 


payment of premiums a period of grace was provided in the following language: 
“If any premium is not paid on or before the day it falls due the policy-holder is 
in default; but a grace of thirty-one days will be allowed for the payment of every 
premium after the first, during which time the insurance continues in force. If 
death occurs within the period of grace the over-due premium will be deducted 
from the amount payable hereunder.” 

The special plea alleged that a quarter annual premium became due on June 17, 
1934, and was not paid at that time nor within thirty-one days thereafter, but that 
the policy provided for reinstatement after default in the following language: “This 
policy may be reinstated at any time within five years after my default, upon pres- 
entation at the Home Office of evidence of insurability satisfactory to the Com- 
pany and payment of overdue premiums with six per cent interest thereon from 
their due date. Any indebtedness to the Company at date of default must be paid 
or reinstated with interest thereon in accordance with the loan provisions of the 
Policy.” 

The special plea further alleged that on August 31, 1934, the insured made 
written application to the appellant for reinstatement of the policy, and thereafter 
presented evidence of insurability satisfactory to the company and made payment 
of overdue premiums with interest, and reinstated all indebtedness due the company 
in accordance with the loan provisions of the policy; that in his application for 
reinstatement the insured was asked the following questions: “Within the past 
two years have you had any illnesses, diseases, or bodily injuries, or have you 
consulted or been treated by any physician or physicians?” to which question the 
insured replied, “Only for a minor cause”; and that the insured was also asked 
the following question: “Are you now, to the best of your knowledge and belief, in 
the same condition of health as you were when the policy was issued?” to which 
the insured answered, “Yes”; and that the said application contained the following 
warranty: “I hereby certify that the foregoing answers are full, complete and true, 
and agree that the company, believing them to be true, shall rely and act thereon.” 

The plea further charged that on September 5, 1934, the appellant wrote to the 
insured requesting further information in regard to his answer to the question in 
his application in reference to illnesses, diseases, and bodily injuries or consultation 
or treatment by a physician within two years prior thereto, and that the insured 
answered: “In answer to the above I had Dr. J. E. Hewitt of Summit, Mississippi 
on April 29 for a case of acute indigestion. It only lasted for a short time after 
a hypo and was out of bed next day”; and that having temporarily misplaced this 
answer to its letter of September 5th, it again requested additional information 
in regard to the questions in the application to reinstate, and the insured then 
answered: “I had Dr. J. E. Hewitt to see me on 30 April for acute indigestion.” 
Appellant further alleged that relying on the warranties contained in this applica- 
tion to reinstate the policy, and the information divulged to appellant in reply to 
its said letters, it reinstated the policy and readjusted the loan thereon. 

The special plea further alleged that the warranties contained in the application 
to reinstate the policy and the letters above mentioned were false in that, at the 
time the said application to reinstate was made, the insured was not, to the best of 
his knowledge and belief, in the same condition of health he was when the policy 
was issued, and for the further reason that the insured had consulted and been 
treated by a physician or physicians and had suffered illnesses, diseases, or bodily 
injuries within the two preceding years, and charged the fact to be that at the time 
the application for reinstatement was made, prior thereto, and at all times there- 
after until his death, the insured had suffered from, and had consulted and been 
treated by physicians for, ulcer of the duodenum; that at the time of the said 
application the said condition had become malignant, and that such condition did 
not exist at the time of the original application for the policy sued on. The plea 
further averred that appellant reinstated the policy relying entirely on the warran- 
ties made to it in said application, believing them to be full, complete, and true; 
that if it had know that the said Willie F. Burris was not in the same condition 
of health at the time of the application to reinstate as he was when the policy was 
originally issued, or had known that within two years prior to the date of said 
application the insured had been treated for duodenal ulcer, the policy would not 
have been reinstated; that appellant had no information in regard thereto until 
after the death of the insured, or on or about December 4, 1934, and that imme- 
diately upon ascertaining the facts, it elected to and did rescind the application 
for reinstatement because of the misrepresentations and false warranties, and 





Life] New York Life Ins. Co. v. Burris 1271 


indorsed the lien note held by it so as to show that it was foreclosed and paid by 
deducting the amount of said indebtedness and accrued interest from the value 
of the policy as of the date of the lapse; and, further, that said lien note, together 
with the full amount in cash received by appellant in connection with said applica- 
tion for reinstatement, was tendered to the appellee beneficiary. 

By its special plea appellant further alleged that at the time of the lapse of the 
policy on June 17, 1934, the reserve value thereof was sufficient to purchase term 
caendiea insurance for $901 for a period of eight days from the date of the lapse, 
and that insured did not die until October 13, 1934, or long after the expiration 
of said eight-day period. Among other exhibits there were attached to this plea 
copies of the application to reinstate, and the two letters written to insured calling 
for further information, and his replies thereto. 

To this special plea the appellee filed a replication denying that the policy had 
ever lapsed for nonpayment of premium, and alleging that if it had lapsed it was 
never forfeited, but if forfeited, that the forfeiture was waived and the premium 
accepted in full by the appellant. Appellee further denied that the insured con- 
sulted a physician prior to the date of the application to reinstate the policy; denied 
that insured was suffering from, or had been treated for, cancer at the time he 
applied for reinstatement of the policy, and alleged that the appellant was 
estopped to rescind the reinstatement for the reason that it was fully informed 
of the insured’s physical condition, or had such information as to put it upon inquiry 
at the time of the reinstatement and issuance of receipts for past due premiums. 
Appellee further set up affirmatively the incontestable clause of the policy reading 
as follows: “This policy shall be incontestable after two years from its date of 
issue except for nonpayment of premium.” 

\ppellee testified that the policy lapsed for the nonpayment of the premium 
due June 17, 1934, but that this premium was later paid and the policy reinstated. 
She further testified that insured had chronic indigestion beginning the first 
of the year 1934 and continuing to his death; that this disease gradually became 
more severe and he lost weight during the summer and fall of 1934 and was 
confined to his bed continuously from September 28th until he died on October 
13, 1934. With this testimony the appellee rested, and a motion to exclude the 
testimony and direct a verdict for the appellant was overruled. 

The appellant offered the testimony of Dr. L. N. Brock to the effect that the 
insured consulted him professionally in April, 1934, and that he examined his 
entire intestinal tract by means of X-ray and fluoroscope, and that while the X-ray 
did not show anything definite, it was his opinion that the insured was then 
suffering from an ulcer of the duodenum, and that he advised a daughter of the 
insured of this opinion, but did not so advise the insured. He further testified 
that in his opinion a cancerous condition of the pyloric end of the stomach, or 
the duodenum, which would cause death would require several months to develop. 
This testimony was objected to on the ground that it was privileged under section 
1536, Code of 1930, and was excluded by the court. The appellant then offered all 
the testimony of Dr. Brock, which was taken in the absence of the jury, except 
those questions and answers which required the witness to disclose any infor- 
mation in regard to the physical condition of the insured at the time of the 
examination, and this was likewise excluded. 


Appellant next offered as an expert witness Dr. John E. McDill, who had 
neither known or examined the insured during his lifetime. The testimony of this 
witness was objected to, and in the absence of the jury he testified that cancer was 

a slow growth and particularly when located in the gastro-intestinal tract, and in 
cater to a hypothetical question based upon the facts in evidence, including the 
proofs of death, he answered that. the insured unquestionably had cancer of the 
pyloric end of the stomach before August, 1934, and probably before he first 
consulted a physician in April, 1934, and, further, that it would require several 
months for an ulcer of the pyloric end of the stomach to develop into a cancerous 
condition that would cause death. All the testimony of this witness was excluded. 
In substantiation of its special plea and the documents exhibited therewith, the 
appellant also introduced the deposition of its vice president. At the conclusion 
of the evidence the appellant requested only a peremptory instruction, which was 
refused, and thereupon the cause was submitted to the jury on two instructions 
granted appellee 

The first and most important question presented by this appeal is whether or 
not, in view of the incontestable clause of the policy, it is now contestable on 
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account of false warranties in the application for reinstatement of the policy, or, 
in other words, whether or not the incontestable clause of the policy took fresh 
effect in so far as the warranties contained in the application for reinstatement 
are concerned and now permits a contest because of false warranties whereby the 
reinstatement was secured. 


The original policy provided that it should be incontestable after two years 
from its date of issue, except for nonpayment of premiums. It is admitted that 
the premium due on June 17, 1934, was not paid when due or within the period of 
grace allowed for the payment thereof, and, consequently, under the express 
provision of the policy, that the payment of the premium should not maintain. the 
policy in force beyond the date when the next payment became due, except as to 
the benefits provided for therein after default in premium payment, the policy 
lapsed. Thereafter, upon this record, the only benefit reserved to the insured was 
the right to have the policy reinstated at any time within five years after the 
default, upon furnishing to the company evidence of insurability satisfactory to 
it, and the payment of overdue premiums with interest. The insured herein 
availed of this provision by furnishing evidence of insurability, with an express 
warranty of its completeness and truthfulness, which was acceptable to the appellant. 
There seems to be some conflict in the authorities as to whether the reinstate- 
ment of a policy of insurance creates a new contract of insurance, but there seems 
to be very little dissent from the view that upon the reinstatement of a lapsed 
policy the incontestable clause takes fresh effect upon reinstatement to the extent 
of permitting a contest because of fraud in securing the reinstatement. 

[1] It is undoubtedly true that upon the reinstatement of a lapsed policy the 
terms of the old contract become the terms of the revived contract. There is no 
new contract of insurance issued, but the reinstatement is rather a contract for the 
continuance in force of the former contract, and as to this contract the authorities 
are practically uniform that the incontestable clause takes fresh effect. In the 
case of New York Life Ins. Co. v. Seymour (C. C. A. Sixth Circuit) 45 F.(2d) 
47, 49, 73 A. L. R. 1523, wherein the policy had been incontestable for several years, 
the court said: “We think the fair construction is that the incontestable clause 
took a fresh effect when the policy again came into force by the reinstatement, and 
that the right to contest because of fraud in the reinstatement would expire two 
years after that date. This conclusion cannot rest upon any precise language in 
the policy; but it is the reasonable inference as to what the parties intended by 
reinstating a policy containing this clause, and also providing, in effect, that 
liability should be defeated by showing fraud in the reinstatement application. 
This is held in Teeter v. United Life Ins. Ass’n, 159 N. Y. 411, 54 N. E. 72, 
approved in Great Western Life Ins. Co. v. Snavely (C. C. A.) 206 F. 20, 46 L. R. 
A. (N. S.) 1056; Mutual Life Ins. Co. v. Dreeben (D. C.) 20 F.(2d) 394.” 

In Columbian National Life Ins. Co. v. Industrial Trust Co., 53 R. I. 334, 166 A. 
809, 812, the court said: “We think the incontestability clause, which is inserted 
for the benefit of the insured, can properly be held to apply also to the reinstate- 
ment contract and to be operative for a period of one year from the date of the 
reinstatement.” 

In Teeter v. United Life Ins. Ass’n, 159 N. Y. 411, 54 N. E. 72, 74, the policy 
had become incontestable before its lapse, but in considering the effect of the 
incontestable clause upon the reinstatement, the Court of Appeals held that after 
reinstatement the policy of insurance was restored in full vigor as of that date, and 
became incontestable two years thereafter, and further said: “And it seems to us, 
after.an examination of the contract, that the defendant had two years after the 
reinstatement within which to investigate the condition of Teeter’s health at the 
time of the making of the reinstatement certificate, and that after that time the 
policy became again indisputable.” 

In Wastun v. Lincoln National Life Ins. Co. (C. C. A. Eighth Circuit) 12 
F.(2d) 422, 425, it was held that: “This new agreement [reinstatement] is not the 
issuance of a policy, but a contract for the continuance in force of a former 
contract. This construction of the statute not only complies with its literal terms 
but is necessary for the reasonable protection, both of the policy holder and of 
the company,” while in Northwestern Mutual Life Ins. Co. v. Pickering (C. C. A. 
Fifth Circuit) 293 F. 496, 497, it was assumed that, “under the terms of the policy 
it was contestable by the defendant, within one year from the date of the rein- 
statement, for fraud of the insured in procuring the reinstatement, though at the 
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time of the reinstatement more than a year had elapsed since the issuance of the 
olicy.” 

' In Pacific Mutual Life Ins. Co. v. Galbraith, 115 Tenn. 471, 91 S. W. 204, 206, 
112 Am. St. Rep. 862, the Supreme Court of Tennessee held that upon the rein- 
statement of a lapsed policy there was created a new contract of insurance, though 
under the former policy, and said: “If this be its nature, then it must operate in 
the future from the date of its reinstatement, and whatever might be its original 
date, or howsoever long it may have run, yet it would seem, by the force of 
necessary logic, to follow that the incontestable clause would begin its new life 
with the date of the new contract.” 

In Franklin Life Ins. Co. v. Jones, 169 Miss. 91, 152 So. 285, 286, it was held 
that: “The policy being incontestable after one Pr it was the duty of the insur- 
ance company to ascertain within one year whether the statements in the appli- 
cation for reinstatement were true, and to take action if untrue. We think the 
reinstatement is governed by the same principles as the original application.” As 
bearing upon this question, see, also, Great Western Life Ins. Co. v. Snavely 
(Cc. C. A.) 206 F. 20, 46 L. R. A. (N. S.) 1056; Alper v. New York Life Ins. Co. 
(D. C.) 41 F.(2d) 956, and Mutual Life Ins. Co. v. Dreeben (D. C.) 20 F.(2d) 394, 

[2] It seems to us that on reason and authority it must be held that the policy 
here sued on, which had become incontestable before lapse and reinstatement, as to 
all matters covered in the original application for the policy or contract of insur- 
ance will, after revival and reinstatement, remain incontestable as to such matters, 
but as to the contract of reinstatement, the incontestable clause takes effect anew 
upon reinstatement and for the period prescribed, thereby permitting a contest 
because of fraud in securing the reinstatement. Any other view would open the 
door to the grossest deceit and fraud in securing the reinstatemnt of a policy that 
had become incontestable under its original provisions. The contrary view would 
permit the holder of a lapsed policy, wherein the original contestable period had 
expired, who was facing impending death from a known fatal malady, to secure 
reinstatement by false and fraudulent representations of his continued good health 
and insurability, and then rest securely behind the protection of the original incon- 
testable clause. 

The argument of appellee in support of the exclusion of the testimony of Drs. 
Brock and McDill seems to be based upon the theory, first, that the testimony of 
these physicians was privileged under the provisions of section 1536, Code of 1930, 
notwithstanding the waiver of the privilege of this statute in the insured’s appli- 
cation for the policy, and, second, that this testimony was inadmissible for the 
reason that more than two years had expired since the execution of the waiver 
and the issuance of the policy, and therefore the policy was then incontestable 
for any cause. 

\s part of the consideration upon which the policy sued on was issued, it con- 
tained the following waiver: “I expressly waive, on behalf of myself and of any 
person who shall have or claim anv interest in any policy issued hereunder, all 
provisions of law forbidding any physician or other person who has heretofore 
attended or examined me, or who may hereafter attend or examine me, from dis- 
closing any knowledge or information which he thereby acquired.” 


[4, 5] In his application for reinstatement the insured stated, in answer to a 
question therein, that he was then, to the best of his knowledge and belief, in the 
same condition of health as he was when the policy was issued. In answer to the 
further question whether, within the past two years, he had had any illness, disease, 
or bodily injury, or had consulted or been treated by any physician or physicians, 
he answered, “only for a minor cause.” In response to a request for an explana- 
tion of the answer last above quoted, and calling for full details, including nature, 
date, and duration of every illness, disease, or injury which he had suffered, and 
the names of attending physicians, if any, the date of consultation, he disclosed 
treatment by Dr. Hewitt for an attack of acute indigestion of short duration, but 
did not disclose the fact that he had consulted and been examined by Dr. Brock, 
who made a general X-ray and fluoroscope examination of his entire intestinal 
tract. The answers to these questions were undoubtedly material. In view of the 
testimony of the insured’s wife, appellee herein, that the insured suffered from 
chronic indigestion from the first of the year 1934 until his death in October, 1934, 
which, during that period, gradually became more severe, resulting in loss of 
weight, it is hardly conceivable that he believed at the time he applied for rein- 
statement of the policy that he was in the same state of health that he was when it 
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was issued in 1931. But, in any event, his failure to disclose that he had consulted 
a physician and been subjected to a general X-ray examination of his entire intes- 
tinal tract was a concealment of a fact material to the risk. 

If the insured, in answer to these questions, had disclosed that he was suffering 
from chronic indigestion and had consulted Dr. Brock and had undergone a general 
X-ray examination of the entire intestinal tract, in all probability the company would 
not have reinstated the policy without making further investigation to determine 
the results of this examination. An autopsy, the results of which are reflected by 
the proofs of death, showed that the insured died of cancer of the stomach. The 
uncontroverted proof is that cancer does not originate and develop to the extent of 
producing death within the short time that intervened between the date of the 
application to reinstate the policy and the death of the insured, and if the details of 
Dr. Brock’s examination of the insured had been disclosed, as called for by the 
inquiry, an investigation would have disclosed that, in the opinion of this physician, 
the insured was suffering from an ulcer of the duodenum some months before the 
application to reinstate was made, which, of itself, if it did not suggest danger of 
cancer, would have shown a change of condition of health materially affecting 
insurability. It is probably true that the insured did not fully appreciate the serious- 
ness of his condition and the materiality of the answers, but that fact is not deter- 
minative of the question. The insured agreed in his application that the company 
might rely and act on his answers as being full, complete, and true, and the company 
had the right to the full and complete disclosures called for in order that it might 
pursue such inquiry as was suggested by the answers and determine for itself 
whether or not the risk had been impaired since it first issued the policy. 

In Claflin v. Commonwealth Ins. Co., 110 U. S. 81, 3 S. Ct. 507, 515, 28 L. Ed. 
76, the Supreme Court of the United States said: “A false answer as to any matter 
of fact material to the inquiry, knowingly and willfully made, with intent to deceive 
the insurer, would be fraudulent. If it accomplished its result, it would be a fraud 
effected; if it failed it would be a fraud attempted. And if the matter were material 
and the statement false, to the knowledge of the party making it, and willfully made, 
the intention to deceive the insurer would be necessarily implied, for the law pre- 
sumes every man to intend the natural consequences of his acts.” 

In Travelers’ Ins. Co. v. Pomerantz, 246 N. Y. 63, 158 N. E. 21, 22, the court 
held that: “The insurer has the right to an opportunity to know whether the atten- 
tion was for an ailment inconsiderable or serious. Although no disease may have 
developed, symptoms which had required medical attention might indicate conditions 
from which disease might be generated. Depending upon the nature of the atten- 
tion, whether trivial or substantial, an applicant might prove to be a poor risk or a 
sound one. The insurer indicated by statement 12 that it wanted to know the facts 
and that it intended and expected the applicant to speak the truth so that it might 
acquire information concerning them. Any misrepresentation which defeats or 
seriously interferes with the exercise of such a right cannot truly be said to be an 
immaterial one.” See, also, New York Life Ins. Co. v. Wertheimer (D. C.) 272 
F. 730; Lee v. N. Y. Life Ins. Co., 144 La. 445, 80 So. 652; Mutual Life Ins. Co. v. 
Hurni Packing Co. (C. C. A.) 260 F. 641, certiorari denied 251 U. S. 556, 40 S. Ct. 
178, 64 L. Ed. 412; A®tna Life Ins. Co. v. Perron (C. C. A. Seventh Circuit) 69 
F.(2d) 401; Tutewiler v. Guardian Life Ins. Co. (C. C. A. Fifth Circuit) 42 F.(2d) 
208, 209, and Demirjian v. New York Life Ins. Co., 205 Wis. 71, 236 N. W. 566. 

In the cases of Williams v. New York Life Ins. Co., 132 Miss. 345, 96 So. 97, 
and Sovereign Camp, W. O. W. v. Sloan, 136 Miss. 549, 101 So. 195, it was held that 
where an applicant for life insurance warrants the truth of the statements, represen- 
tations, and answers made in his application, a failure to disclose a consultation and 
treatment by a physician within the period set forth in question calling for this 
information will avoid the policy at the option of the insurer. 

We conclude, therefore, that the peremptory instruction requested by the appel- 
lant should have been granted, and, consequently, the judgment of the court below 
will be reversed, and judgment entered here for the appellant. 

Reversed, and judgment for appellant. 
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KING et ux. v. MUTUAL LIFE INS. CO. OF BALTIMORE. No. 18346- 
Kansas City Court of Appeals. Missouri. June 3, 1935. 
Rehearing Denied Jan. 6, 1936. 
89 Southwestern Reporter (2d) 145. 
1. INSURANCE. 

In action on life policy, evidence that insurer’s agent entered into oral contract 
providing that insurance should take effect immediately rather than at time stated 
in application held admissible, where there was evidence that insurer ratified agent’s 
unauthorized contract. 

(For other cases, see Insurance, Dec. Dig. § 651[2].) 

2. INSURANCE. 

Facts showing that beneficiaries made contract with insurer’s agent, who acted 
without authority, for life policy insuring beneficiaries’ daughter effective immedi- 
ately rather than at time stated in application, paid two weeks’ premium, and pre- 
sented claim for death of daughter, and that insurer did not tender premium until 
day of trial and then did not deposit it with clerk, authorized finding that insurer 
ratified unauthorized act of agent and was bound thereby. 

(For other cases, see Insurance, Dec. Dig. § 94.) 

3. INSURANCE. 

Insurer’s retention of premium paid when application was made, while claiming 
that policy was not in force because it was not delivered to insured in person while 
she was in sound health, held to warrant submission of question concerning penalties 
and attorney’s fees to jury. 

(For other cases, see Insurance, Dec. Dig. § 668[1].) 

Appeal from Circuit Court, Jackson County; C. Jasper Bell, Judge. 

Action by Raymond W. King and wife against the Mutual Life Insurance Com 
pany of Baltimore. From an adverse judgment, the defendant appeals. 

Affirmed. 

C. F. Douglass and McAllister, Humphrey, Pew & Broaddus, all of Kansas City, 
for appellant. 

Edwards, Thomsen & Johnson, of Kansas City, for respondents. 


EYLAR v. PRUDENTIAL INS. CO. OF AMERICA. No. 18482. 
Kansas City Court of Appeals. Missouri. Jan. 6, 1936. 
89 Southwestern Reporter (2d) 150. 
4. INSURANCE. 


In action on industrial life policy, plaintiff relying on presumption of insured’s 
death from absence was required to show that policy was in force at time seven-year 
period of absence expired (Mo. St. Ann. § 1709, p. 3986). 

(For other cases, see Insurance, Dec. Dig. § 646[1].) 

5. INSURANCE. 

In action on industrial life policy where plaintiff relied on presumption of 
insured’s death from absence, instruction permitting verdict for plaintiff on finding 
that insured was dead on February 4, 1924, when policy lapsed held error where 
plaintiff received communication from insured on June 2, 1917 (Mo. St. Ann. § 1709, 
p. 3986). 

(For other cases, see Insurance, Dec. Dig. § 669[11].) 

\ppeal from Circuit Court, Jackson County; Daniel E. Bird, Judge. 
Action by Martha A. Eylar, administratrix of the estate of Samuel L. Eylar, 


against the Prudential Insurance Company of America. Judgment for plaintiff, and 
defendant appeals. 


Judgment reversed, and cause remanded. 

William C. Michaels, Albert L. Reeves, Jr., and George L. Gisler, all of Kansas 
City, Ralph W. Hyatt, of Newark, N. J., and Meservey, Michaels, Blackmar, New- 
kirk & Eager, of Kansas City, for appellant. 

Louis A. Laughlin, of Kansas City, for respondent. 

CAMPBELL, Commissioner. 


_ Action upon a policy of industrial life insurance issued by the defendant to 
Samuel L. Eylar on March 6, 1899. The insured was born August 2, 1897, and 
thereafter continued to live with his parents in Kansas City, Mo., until November 





1276 The Insurance Law Journal, Vol. 86 [June, 1936 


28, 1913, at which time because of a misunderstanding with his father he left his 
home, never to return. In December, 1913, the insured, under the name of Jack S. 
Iyler, joined the United States Army at Jefferson Barracks. Insured’s mother, under 
the name of Mrs. Martha lIyler, signed the consent to his enlistment, and stated 
therein that she was the “only surviving parent.” Neither insured nor his mother 
had theretofore spelled their name “Iyler.” The insured was received into the 
army and moved with his comrades to California, from which place, under date of 
March 27, 1914, he wrote a letter to his mother. The letter indicated that he loved 
his mother. Thereafter, he was moved to Camp Nogales, Ariz. From the latter 
place in July, 1914, he again wrote to his mother. He did not thereafter communi- 
cate with her until on June 2, 1917, when he mailed a postal card in Chicago, IIl., 
addressed to her, on which was written, “All right mother.” That was the last com- 
munication to his mother. While in Camp Nogales the insured was convicted on 
two charges of absence without leave, sentenced to confinement in the guardhouse. 
The imprisonment for the second offense ended July 8, 1916. Thereafter, he was 
tried by a general court martial upon a charge of larceny, convicted and sentenced 
to confinement for a period of four months. On December 3, 1916, he escaped from 
the place of confinement. He was not thereafter, as shown by the record of the 
army, under military control. The insured’s mother, in effort to locate her son, 
made two trips to Leavenworth, Kan., one of which was before and one after she 
received the postal card. She also advertised in a San Francisco paper. 

The probate court of Jackson county, Mo., on June 6, 1932, issued to Martha A. 
Eylar, mother of insured, letters of administration upon the estate of Samuel L. 
Eylar. Thereafter, said administratrix brought this suit upon the theory that the 
insured was presumed to be dead on June 2, 1924. She obtained a judgment which 
included penalties and attorneys’ fees. The defendant has appealed. 

The defendant contends that the evidence was insufficient to establish a pre- 
sumption of death under the statute, now section 1709, R. S. Mo. 1929 (Mo. St. Ann. 
§ 1709, p. 3986), or under the common-law rule. And the defendant also contends 
that plaintiff, in the trial court, relied upon the statutory presumption, and for that 
reason may not on appeal invoke the common-law presumption. The plaintiff says 
that she relied upon both the statute and common-law presumption. We shall not 
determine that question for the reason that we have arrived at the conclusion that 
the evidence does not establish a presumption of death either under the statute or 
under the common law. 

{5, 6] Plaintiff’s instruction No. 1 allowed a verdict for plaintiff upon the jury 
finding that insured was dead on February 4, 1924, and that due proofs had been 
furnished to the defendant. The seven-year period of absence did not expire until 
June 2, 1924. The plaintiff argues that the instruction placed a greater burden on 
the plaintiff than she should have borne. The trouble with this contention is that 
there was no evidence, even under plaintiff's theory, tending to establish a presump- 
tion of death prior to June 2, 1924. The instruction was not based on the evidence, 
was erroneous and harmful. The evidence shows that the policy lapsed on February 
4, 1924, for the nonpayment of premium: and that at the time of lapse its paid up 
value was $58.60. 

The plaintiff insists that this court will take judicial notice that there was 
extended insurance. We cannot sustain this insistence. The rule is to the contrary. 
Leeker v. Prudential Insurance Co., 154 Mo. App. 440, 134 S. W. 676; Brann v. 
Missouri State Life Insurance Co. (Mo. App.) 226 S. W. 48. 

It must be borne in mind that Eylar had cause to be absent from his home in 
Missouri, and were it not for the fact that after he was a fugitive, a deserter, he 
wrote to his mother, we would hold that his prolonged absence was explained. In 
the circumstances, however, we cannot as a matter of law say that absence was 
explained. The judgment is reversed, and the cause remanded. 

Reynolds, C., concurs. 

Per Curiam. 

The foregoing opinion by Campbell, C., is adopted as the opinion of the court. 
The judgment is reversed, and the cause remanded. 

All concur. 
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LAYTON v. METROPOLITAN LIFE INS. CO. No. 18460. 
Kansas City Court of Appeals. Missouri. Jan. 6, 1936. 
89 Southwestern Reporter (2d) 576. 

1. INSURANCE. 4 : , isd 

Evidence in action against insurer for accidental death benefits held sufficient to 
make issue for jury whether insured’s sudden death while unloading heavy sacks 
from box car on extremely hot day was due to heat prostration. 

(For other cases, see Insurance, Dec. Dig. § 668[11].) 
3. INSURANCE. 

Death caused by heat prostration held to result from external, violent, and 
“accidental means” within accidental death benefit provision of industrial policy. 

(For other cases, see Insurance, Dec. Dig. § 455.) 
4, INSURANCE. 2 

Reference in proofs of death to contributory or secondary myocarditis held not 
to preclude recovery from insurer of accidental death benefits, where proofs stated 
that heat prostration was cause of death and there was evidence that myocarditis 
was not a contributing cause thereof. 

(For other cases, see Insurance, Dec. Dig. § 543.) 
6. INSURANCE. 

In action against insurer to recover accidental death benefits in which evidence 
was conflicting as to whether heat prostration or myocarditis caused death, plaintiff 


had burden to show that heat prostration was cause thereof directly and independ- 
ently of all other causes. 


(For other cases, see Insurance, Dec. Dig. § 646[6].) 

Appeal from Circuit Court, Pettis County; Dimmitt Hoffman, Judge. 

“Not to be published in State Reports.” 

\ction by Fannie Layton against the Metropolitan Life Insurance Company. 
Judgment for plaintiff, and defendant appeals. 

Reversed and cause remanded. 

LeRoy A. Lincoln, of New York City, and Montgomery, Martin & Montgomery, 
of Sedalia, for appellant. 

Herman Epstein, Thomas C. Swanson, and John A. McGuire, all of Kansas 
City, for respondent. 

CAMPBELL, Commissioner. 

The defendant issued three policies of life insurance to Charles Layton and 
attached to each policy a rider as follows: 

“Industrial Policy Accidental Death Benefit. Upon receipt of due proof that 
the insured, after attaining age 15 and prior to attaining age 70, has sustained, after 
the date of this policy, bodily injuries, solely through external, violent and acci- 
dental means, resulting, directly and independently of all other causes, in the death 
of the insured within 90 days from the date of such bodily injuries while this 
Policy is in force, * * * the company will pay in addition to any other sums 
due under this Policy and subject to the provisions of this Policy an Accidental 
Death Benefit equal to the face amount of insurance then payable at death. * * * 

“No accidental death benefit will be paid * * * if death is caused or con- 
tributed to, directly or indirectly, or wholly or partially, by disease or by bodily or 
mental infirmity. * * *” 

Charles Layton, hereinafter called the insured, died on July 18, 1931. The 
defendant paid to the widow of the insured, plaintiff herein, the amount of life 
insurance stipulated in the policies and denied that the death of insured was caused 
by accidental means. Thereupon, plaintiff brought this suit seeking to recover the 
indemnity provided in the riders, had a judgment, from which the defendant has 
appealed. 

Plaintiff's petition alleged that the insured “died instantly of injuries sustained 
through external, violent and accidental means * * * in that his body was pros- 
trated by intense heat thereby causing his death by heat prostration.” 

The answer was a general denial, statement of the terms of the riders, and 
charged that the death of insured was caused or contributed to directly and proxi- 
mately by disease or bodily infirmity. 

[1] The defendant argues that there was no evidence tending to show that death 
was due to heat prostration. 
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Plaintiff’s evidence tends to show that the insured, about 6:30 o’clock on the 
morning of the day of his death, left his home to go to work. The day was hot; 
“it was suffocating hot.” His place of work was in a box car in the terminal yards 
in Kansas City and his work and that of his coworker consisted in moving sacks of 
coffee, each weighing 133 pounds, from the box car and placing them on a truck. 
In a few minutes after the work of loading the sacks on the truck was completed, 
the insured suddenly fell to the floor of the box car and never thereafter moved or 
breathed. He was pale; his face and hands were cold; there was no nausea or 
shortness of breath or complaint of weakness. The insured, during the fifteen 
years immediately preceding his death, was engaged constantly in hard manual labor 
and appeared to be in good health. 

Counsel for plaintiff propounded to Dr. Osborne a hypothetical question in which 
was included the foregoing evidentiary facts, and concluded the questions as follows: 

“Now then, assuming all those things to be true, I want to ask you first this 
question, Doctor, in your medical opinion might or could heat prostration have been 
the cause of that man’s death? * * * A. Yes, I should say in that case he could 
have died of heat exhaustion. 

“Q. Might or could have? A. He could have, yes. 

“Q. When you use the term ‘heat exhaustion’ we are still talking about heat 
exhaustion and prostration? A. Meaning the same thing, yes, sir. 

“Q. Now, Doctor, reconsidering and recalling this hypothetical question which 
has just been read to you and with the modifications and changes, in your medical 
opinion, do you think that the man died of heat prostration? A. Taking in the 
whole picture I should say he did.” 

The plaintiff was entitled to the benefit of any of the defendant’s evidence which 
was favorable to her. 

The defendant introduced in evidence the deposition of Dr. Turner who made a 
post mortem examination of the body of insured. In the direct examination is the 
following : 

“Q. Doctor, was there anything in connection with your post-mortem findings to 
point to the cause of death? A. Yes, sir, there was. 

“Q. To what do you refer? A. I refer to the fact that this man’s blood refused 
to coagulate at the examination from a post mortem standpoint, which is very 
significant. 

“Q. By refusing to coagulate, what do you mean? A. It means that the blood 
refuses to clot. 

“Q. And from that finding what did you deduce? A. I deduced—first, I want 
to say as a preliminary that there are but two conditions under which we have blood 
refusing to clot, and that is asphyxiation due to carbon monoxide poisoning and in 
heat exhaustion. Under those two conditions, and I believe medical science will 
bear me out, we do not find the blood coagulating. And this man’s blood did not 
coagulate on that day when I made an examination of a specimen of his blood.” 


Later in his evidence the doctor said that he concluded that the primary cause 
of death was heat exhaustion, and that chronic myocarditis was a contributing 
cause. Still later in his testimony he said that the blood of a person afflicted with 
an hereditary disease called hemophilia “refuses to clot.” 

The jury could believe all of the evidence of Dr. Turner or none of it; or accept 
it in part and reject it in part. Gould v. Chicago, Burlington & Quincy R. R. Co., 
315 Mo. 713, 723, 290 S. W. 135. There is no claim that there was carbon monoxide 
gas in the box car, one door of which was open. Hence, the jury could find that 
Dr. Turner testified in substance and effect that the blood of insured revealed that 
death was caused by heat prostration, and the jury could also disbelieve that part ot 
the evidence of Dr. Turner in which he said that in his opinion chronic myocarditis 
was a contributing cause of death. The opinion evidence of Dr. Osborne was based 
upon proven facts. The evidence of Dr. Turner was based upon a post mortem 
examination. That evidence, taken in connection with the evidence showing the 
physical condition of the assured and the kind of work in which he. was engaged, 
was substantial evidence and sufficient to allow the jury to find that heat prostration 
was the cause of death. Kimmie v. Terminal R. R. Ass’n of St. Louis, 334 Mo. 596, 
66 S.W.(2d) 561. 


[3] In a well-considered opinion the St. Louis Court of Appeals in the case of 
Farmer v. Railway Mail Association, 227 Mo. App. 1082, 57 S.W.(2d) 744, held that 
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a death caused by sunstroke was caused by external, violent, and accidental means. 
We are convinced that the principle announced in that case is sound. Applying 
that principle to the facts in the present case, we hold that a death caused by heat 
prostration was caused by external, violent, and accidental means. 

|4| The defendant contends that the proofs of death submitted by plaintiff show 
that myocarditis was a contributing cause of death, and that the admission so made 
is uncontradicted and unexplained and, therefore, binding on plaintiff. In the 
proof signed by plaintiff, it was stated that heat prostration was the cause of death. 
In the proof signed by Dr. Carbaugh is the following: 

“6. Cause of Death? (See reverse side.) Heat Prostration. Duration from per- 
sonal knowledge- Yrs. Mos. Days Sudden Death. Duration from 
history given. Yrs. Mos. Days. Contributory or Secondary Myo- 
carditis— Duration. -Yrs. Mos. —Days Sudden Death. 

‘7. If death was due to external causes (violence), fill in also the following: 

‘Accident, suicide, or homicide? Heat Prostration. * * * 

‘10. How long had Deceased been ill when you were called to attend in last 
illness? Sudden Death. 

“11. Did Deceased ever suffer from any form of tuberculosis? If so, please 
specify. No. 

“12. Was Deceased afflicted with any infirmity, deformity or chronic disease? 
If so, please specify. No.” 

The answers in the last-mentioned proof are somewhat inconsistent. However, 
there was evidence tending to show that myocarditis was not a contributing cause of 
death. In such circumstances, the question was one of fact for the jury. Otto v. 
Metropolitan Life Ins. Co., 228 Mo. App. 742, 72 S.W.(2d) 811. 

|5, 6] The court, in plaintiff’s instruction No. 6, told the jury that the burden 
of proving that myocarditis was the sole cause or the contributing cause of the 
death of the insured was on the defendant, and that if the defendant failed to carry 
such burden, or if the evidence thereon was evenly balanced, then a verdict “must” 
not be found against the plaintiff “on any theory that myocarditis either caused or 
contributed to” the death of the insured. The plaintiff argues that the instruction 
was proper for the reason that the defendant relied upon an exception in each of 
the riders as follows: 

“No accidental death benefit will be paid * * * if death is caused or con- 
tributed to, directly or indirectly, or wholly or partially, by disease or by bodily or 
mental infirmity. * * *” 

The plaintiff invokes the rule that “when an insurance company pleads an excep- 
tion provided in the policy, and relies upon it as a defense, it is an affirmative defense, 
and as in all other pleas of affirmative defense, the burden of proof is on the defend- 
_ to sustain it.” Turner v. National Benev. Soc., 224 Mo. App. 463, 28 S.W.(2d) 
cs, 126 

In the case of Fetter v. Fidelity & Casualty Co., 174 Mo. 256, 73 S. W. 592, 596, 
61 L. R. A. 459, 97 Am. St. Rep. 560, the insured sustained a rupture of his right 
kidney due to an accidental fall against a table. The injury caused a hemorrhage 
and the hemorrhage caused death. “When the plaintiffs introduced evidence tending 
to show that the insured died of hemorrhage resulting from the accidental fall, they 
made out a prima facie case. Laessig v. Travelers’ Protective Ass’n [169 Mo. 272], 
69 S. W. 469. It was not necessary then for them to take up the defendant’s side 
of the case, and prove that the death did not result from any of the excepted causes 
named in the policies. The defendant, in its answer, had averred that the man died 
of cancer. The burden was on the defendant to prove it.” 

In the Turner Case, supra, death of the insured, which was admitted, matured 
the policy. The controverted question related to the cause of death. The insurer 
attirmatively alleged that the cause of death was tuberculosis, which was excepted 
irom the policy. The court held, and properly so, that the burden of proving the 
affirmative defense was on the defendant. 

In the Fetter Case, supra, the fact that death was due to hemorrhage was not 
controverted. The question in dispute was the cause of the hemorrhage. The plain- 
tiff asserted that an accident caused the hemorrhage, and the defendant said cancer 
was the cause. Hence, the burden was on plaintiff to prove that the hemorrhage 
was caused by accidental means, and upon the defendant to show that cancer was 
the cause. 


In the case of Phillips v. Travelers’ Ins. Co., 288 Mo. 175, 231 S. W. 947, 949, the 
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plaintiff claimed that the insured’s death was caused by accidental means. The 
defendant contended that death was the result of disease. Thus the issue, cause of 
death, was the same as the issue in the present case. The court said: “The vital 
question for decision by the jury was whether the insured’s death was caused by 
accident or was the result of disease. The burden was on plaintiff to show that 
insured received bodily injuries effected directly and independently of all other causes 
through external, violent, and accidental means, which caused -his death.” 

In the case at bar, the cause of death was the sole question in controversy. 
Under the rule enunciated in the Phillips Case, supra, the burden was on plaintiff to 
show that heat prostration was the cause of death, directly and independently of all 
other causes. If plaintiff well carried that burden, she disproved that death resulted 
from any disease. The rule invoked by plaintiff would apply were it undisputed 
that the defendant was liable in the absence of evidence showing that death resulted 
from an excepted cause. The rule is not applicable to the facts in this case for the 
reason that the cause of death was the sole question of fact in dispute; and on that 
question the burden was on plaintiff to prove her pleaded case, and the burden was 
not upon the defendant to disprove any part of plaintiff’s case. 

The instruction was eroneous and, for that reason, the judgment is reversed and 
the cause remanded. 

Reynolds, C., concurs. 

Per Curiam. 

The foregoing opinion of Campbell, C., is adopted as the opinion of the court 
The judgment is reversed and the cause remanded. All concur. 


THOMAS v. METROPOLITAN LIFE INS. CO. No. 18416. 
Kansas City Court of Appeals. Missouri. Nov. 12, 1935. 
Rehearing Denied Jan. 6, 1936. 
‘ 89 Southwestern Reporter (2d) 590. 
1. INSURANCE. 

“Totally and permanently disabled” as used in disability rider of life policy does 
not mean that insured must be so wholly incapacitated as not to be able to move 
or do anything at all, nor that his inability to work must continue throughout life. 

(For other cases, see Insurance, Dec. Dig. § 516.) 

2. INSURANCE. 

That insured tried to work a day or two but was unable to continue he/d not to 
prove that he was not “totally” disabled within disability rider of life policy. 

(For other cases, see Insurance, Dec. Dig. § 516.) 

3. INSURANCE. 
Ambiguity in disability rider of life policy must be construed in insured’s favor 
(For other cases, see Insurance, Dec. Dig. § 146[3].) 

4. INSURANCE. 

Where letters written by insurer refusing to pay total and permanent disability 
benefits provided for by rider of life policy gave an arbitrary and false basis there- 
for, and to state apparent reason, misconstrued terms and effect of rider, recovery 
for vexatious delay held proper. 

(For other cases, see Insurance, Dec. Dig. § 602.) 

Appeal from Circuit Court, Adair County; Harry S. Rouse, Judge. 

Action by Milo Thomas against the Metropolitan Life Insurance Company. 
Judgment for plaintiff, and defendant appeals. 

Affirmed. , : 

Robt. E. Coleberd, of Kansas City, W. F. Murrell, of Kirksville, Leroy A. 
Lincoln, of New York City, Murrell & Murrell, of Kirksville, and Meservey, 
Michaels, Blackmar, Newkirk & Eager, of Kansas City, for appellant. 

E. M. Jayne, A. D. Campbell, and John Campbell, all of Kirksville, for 
respondent. 

TRIMBLE, Judge. 

Plaintiff, as the holder of a policy of life insurance issued by the defendant, to 
which policy was attached a “rider” or supplemental contract, brought suit thereon, 
alleging that the insurance company had therein agreed to pay insured the sum c! 
$10 per month “during such period of time as he should be disabled as the result of 
bodily injury occurring and originating after the issuance of said policy, such pay- 
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ments to continue at said rate of payment during the continuance of such disability.” 

The petition, filed April 19, 1934, alleged that on September 7, 1932, he acci- 
dentally received an injury while working as a hired man of the Adair Lumber 
Company and performing his duties as such employee, by running a wooden splinter 
into the flesh and against the bone of the second finger of his right hand, from 
which infection ensued, and since said time he has been, and now is, unable to 
perform his duties as such hired man; that there had accrued and was due to him 
on April 7, 1934, the sum of $190, being $10 per month during the continuance of 
said disability up to said April 7, 1934; that defendant willfully and vexatiously 
refused to pay same, by reason of which plaintiff has been forced to employ attor- 
neys to prosecute this action, a reasonable fee for which is $125. The petition fur- 
ther alleged that said “rider” or provision further agreed that, during the continu- 
ance of disability, the company would waive the payment of premiums on said 
policy, but, nevertheless, the defendant refused to waive said premiums, and on 
January 14, 1933, collected $33.34, the amount which otherwise would have been 
due had insured not been disabled as set forth. 


Wherefore, judgment was prayed for said $190 with 10 per cent. interest as 
damages for vexatious refusal to pay, and for $33.34, the amount of premiums so 
collected as stated above and said attorneys’ fee of $125. 


The answer, while denying in formal terms that it issued the contract of insur- 
ance alleged and described, nevertheless alleged that it issued a policy in the 
amount and of the specific number alleged in the petition, and asserted that by a 
supplementary agreement, or rider, attached thereto, it agreed that if insured 
became “totally and permanently disabled as the result of bodily injury or disease 
occurring and originating after the issuance of said policy, so as to be prevented 
thereby from engaging in any occupation and performing any work for compen- 
sation or profit, and that such disability had already continued uninterruptedly for 
a period of at least three months, it would, during the continuance of such disability, 
waive the payment of each premium falling due, and pay to the insured, * * * a 
monthly income of $10.00, provided further that such premium waiver should 
begin as of the anniversary of such policy next succeeding the date of the com- 
mencement of such disability; * * * that if the insured should be able to perform 
any work or engage in any business whatsoever for compensation or profit the 
monthly income therein provided should immediately cease and all premiums there- 
after falling due should be payable according to the terms of said policy and of 
said supplementary contract.” 

The answer then denied that the plaintiff “has been or is, totally and per- 
manently disabled so as to be prevented thereby from engaging in any occupation 
and performing any work for compensation or profit” and stated that he has not 
heen and is not so disabled; and denied that plaintiff was or has been or is disabled 
to the extent and degree required and defined in and by the terms of the aforesaid 
supplementary contract. 

Without regard to whether a reply should have been filed to the answer, no 
reply was in fact filed, but the case was tried as if one was filed. 

On September 4, 1934, said trial was had and the jury returned a verdict for 
plaintiff in the sum of $190 for the disability claimed up to April 7, 1934, for $66.68 
due for return of premiums wrongfully collected, for $19 damages for vexatious 
delay, and $125 attorneys’ fee, making a total of $400.68, for which judgment was 
rendered, and defendant has appealed. 

The evidence in plaintiff's behalf is that on the 7th day of September, 1932, he 
was working for the Adair Lumber Company, in Kirksville, Mo., engaged in piling 
lumber; and in slipping a six-by-six-inch lumber about ten feet long, into its place 
on the pile, a splinter was run into the middle finger of his right hand. In a few 
days thereafter it was badly swollen and his hand became infected and swelled 
so that his fingers stood out from each other and the arm swelled to his shoulder. 
The doctor lanced it a number of times, and plaintiff was bedfast from September 
20th until sometime in January. His finger and hand have been stiff ever since. 
Plaintiff has been unable to work, although he tried for a day and a half to do so, 
but he was compelled to quit because he could not shut his hand or grasp a tool 
with his right hand and has never been so able since the accident and is still so 
disabled. He has not engaged in any occupation or business since that time. 

His physician’s certificate stated that he might do some work with his left 
hand; that his total disability will probably be temporary, and that later his ailment 
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can be successfully treated while continuing at work either for full or part time, 
and that he cannot use his right hand for probably four to six weeks. 

On January 23, 1933, defendant wrote a letter to plaintiff saying, among other 
things, “inasmuch as it appears that your disability is confined to one hand, and 
there is no reason to assume that such a condition should permanently totally 
incapacitate you, we regret our inability to be of service. The medical opinion 
is that you will not be totally permanently incapacitated. Your policy provides 
benefits only when a complete incapacity to perform any and all kinds of work 
is shown to be permanent, and it makes no provision for disabilities of a partial 
or temporary nature. 

The company then advised the continuation of premium payments with the 
understanding that if at any later date he should become disabled to the extent 
“that you are not only wholly unable to perform all work but will be so disabled 
permanently,” the company would be glad to consider the matter on request. 

Plaintiff's evidence further revealed that in 1933, exact dates not shown, he 
worked for the city of Kirksville for a day and a half and was paid for it; that 
he worked out in the cemetery raking leaves and grass for a day and a half, but did 
not do any other work except in his own garden, where he hoed a few weeds; he 
did a little work in 1934, mixing mortar in a mortar box with a hoe, using sand 
and plaster which comes in sacks, shoveling the same into the box and carrying 
the mixed mortar in a bucket to where it was being used. He was not regularly 
in the employ of any one, but worked a few days now and then for one Novinger, 
the latter part of June, 1934. He also worked “a couple of hours last Saturday” 
(presumably in August or September, 1934) and then “kinda cleaned up some” 
where Novinger had been plastering; his cleaning up was done by “picking up 
stuff off the yard”; he also carried and piled brick, and worked, and was paid for it, 
for others, and did possibly a dozen little jobs using a rake, a hoe, and shovel. 

An osteopath physician said that the last time he dressed and treated plaintiff's 
hand was about January 11, 1934, that in addition to the injured finger his shoulder 
was made somewhat stiff by reason of infection settling around the joint, so that 
he was, for a time, unable to get his arm up to his head; but, under treatment, it 
got better, especially after he, the physician, found a piece of the splinter remaining 
next to the bone and removed it, whereupon the swelling and stiffness went out, 
and plaintiff ceased complaining of pain. The doctor last saw the hand in May, 
1934. The finger was stiff and in the opinion of the doctor would always be stiff, 
but the rest of the hand was in “pretty good shape”; plaintiff was able to work 
and do any kind of work that is not interfered with by a finger that is stiff and 
sticks out straight. The doctor’s opinion was that plaintiff would never be able 
to use his hand like he did before it was injured, but he will be able to use it some; 
he is not totally disabled permanently. 

A physician, Dr. Sneed, who was a witness for defendant, and testified he 
treated plaintiff for his finger from about September 21, 1932, up to April 12, 1933, 
said plaintiff’s finger was swollen to four or five times ‘the size of a normal finger 
and plaintiff was running considerable fever and “suffering like everything,” and 
who “looked after him” for several months, said that on the last date he examined 
him he was totally disabled at that time. Dr. Huls, another doctor, who testified 
as a witness for plaintiff, said he was first called to treat him on April 14, 1933, and 
continued to do so up to January 11, 1934, and had occasion to examine his hand 
and shoulder as late as May, 1934, said he was totally and permanently disabled. 
There was in fact no evidence to the contrary. 

{1, 2] “Totally and permanently,” as the word is used in the policy, does not 
mean that a man must be so wholly incapacitated as not to be able to move or 
do anything at all. Nor does it mean that his inability to work must continue 
throughout life. 


The terms of the supplemental contract, or rider, show that the word “totally” 
does not mean an entire absence of physical strength or ability, else why should 
the contract contain the words, “so as to be prevented thereby from engaging in any 
occupation and performing any work for compensation or profit.” Merely because 
plaintiff tried to work for a day or two, but was unable to continue, does not 
prove that he was not “totally” disable. And if “permanently” was intended to 
mean forever thereafter during insured’s life, why use the words “during the con- 
tinuance of such disability?” And if the disability is to be “permanent” in the 
meaning as claimed by defendant, why did the policy provide that the indemnity, 
instead of heing for one entire lump sum, should be a monthly benefit or income of 
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$10 and why demand of plaintiff at any time required “due proof of the continuance 
of such disability?” 

[3, 4] The supplementary contract, or rider, in the case at bar, is wholly unlike 
the one in the case of Paul v. Missouri State Life Ins. Co., 228 Mo. App. 124, 52 
S.W.(2d) 437. The nature of the disability and the length of time it was to 
endure in that case is plainly set forth in pages 439 and 442 of 52 S.W.(2d). If 
any one portion or clause, or paragraph, of the policy in suit can be construed as 
meaning that the disability referred to generally in the contract means what 
defendant claims it means, then such language should be, as stated in the Paul 
Case, 228 Mo. App. 124, 52 S.W.(2d) 437, 439, regarded “as creating an ambiguity, 
which under the law, must be construed in favor of the insured, and to show the 
intention to pay for disability other than one lasting for life.” The penalty for 
vexatious refusal and delay was properly submitted. The letters written by 
appellant refusing to pay, gave an arbitrary and false basis therefor, and, in order 
to state an apparent reason, misconstrued the terms and effect of the attached rider 
or supplementary contract sued on. Hence a recovery for vexatious delay was 
proper. Porter v. Equitable Life Assur. Society of United States (Mo. App.) 71 
S.\W.(2d) 766, 778, and 779; and the court did not err in submitting the issue of 
penalties and attorneys’ fees to the jury, because of any lack of evidence to 
support the same. 

The contentions that instruction No. 1 authorized a recovery in excess of the 
amount prayed in the petition, and that the verdict is excessive because it is greater 
than the amount asked in the petition, cannot be upheld. We have repeatedly 
searched the record, but can find nothing to justify such a claim, as the amounts of 
the verdict correspond to those stated in the petition. 

Wherefore, finding no reversible error in the case, the judgment must be 
affirmed. It is so ordered. 

All concur. 


CRNIC v. CROATIAN FRATERNAL UNION OF AMERICA. Nos. 18413, 18414. 


Kansas City Court of Appeals. Missouri. Dee. 2, 1935. 
Rehearing Denied Jan. 6, 1936. 
89 Southwestern Reporter 683. 
1. INSURANCE. 

Petitions for sick benefits under benefit certificate held not fatally defective for 
failure to allege that society issued plaintiff certificate wherein it agreed to pay 
such benefits, where society accepted plaintiff as member without issuing such 
certificate (Mo. St. Ann. § 764, p. 983). 

(For other cases, see Insurance, Dec. Dig. § 815[1].) 

2. INSURANCE. 

Where member was in good standing when disability occurred, his rights to 
benefits under benefit certificate became vested, and society’s subsequent amend- 
ments of by-laws refusing benefits were ineffectual as to such member. 

(For other cases, see Insurance, Dec. Dig. § 719[1].) 

3. INSURANCE. 
_ _In actions on benefit certificate for sick benefits, evidence held to make prima 
facie case for member, justifying submission to jury. 

(For other cases, see Insurance, Dec. Dig. § 825[1].) 

4. INSURANCE. 

Where amendments to by-laws of fraternal benefit society did not affect 
member’s right to sick benefits because disability antedated amendments, refusal 
of instruction submitting defense based on amendments held not error. 

(For other cases, see Insurance, Dec. Dig. § 826[1].) 

5. INSURANCE. 

Member’s actions on fraternal benefit certificate for sick benefits held not barred 
by member’s failure to pay assessment levied after disability occurred, where 
society refused member’s tender of payment of assessment. 

(For other cases, see Insurance, Dec. Dig. § 754.) 


Appeal from Circuit Court, Adair County; Harry Rouse, Judge. 
“Not to be reported in State Reports.” 
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Consolidated suits by Josip Crnic against Croatian Fraternal Union of America. 
From judgments for plaintiff, defendant appeals. 

Affirmed on condition that plaintiff make remittiturs. 

See, also, 228 Mo. App. 251, 66 S.W.(2d) 161. 

F. A. Bogadek, of Pittsburgh, Pa. George R. Allen and Richard F. Allen, 
both of Topeka, Kan., and Edward E. Naber, of Kansas City, for appellant. 

E. M. Jayne and Rieger & Rieger, all of Kirksville, for respondent. 


VAN DAHL v. SOVEREIGN CAMP, W. O. W. No. 29502. 
Supreme Court of Nebraska. Jan. 10, 1936. 
264 Northwestern Reporter 454. 
1. INSURANCE. et 

Articles of incorporation, constitution, laws and by-laws of fraternal benefit 
association, application for membership and certificate constitute contract between 
association and beneficiary certificate holder. 

(For other cases, see Insurance, Dec. Dig. §§ 716, 718.) 

2. INSURANCE. . 

By-laws of beneficial association providing for payment of assessments made 
during month on certain day and for suspension without notice of members in 
default are self-executing and provide reasonable and necessary penalty for enforce- 
ment of payment of assessments to fraternal insurance fund. 

(For other cases, see Insurance, Dec. Dig. § 693.) 

3. INSURANCE. 

Member of fraternal benefit association, who had been suspended for nonpay- 
ment of assessments, can be reinstated only in strict conformity with by-laws in 
force at time of reinstatement, and has no rights under his certificate until actuai 
reinstatement has taken place. 

(For other cases, see Insurance, Dec. Dig. § 694[2].) 

4. INSURANCE. 


Where constitution and by-laws of fraternal benefit association provided that 
member suspended for nonpayment of assessments could be reinstated within three 
months by paying delinquent assessments to date, and that such payment should be 
held to warrant that member was then in good health and would remain so for 30 
days, association held not liable for death benefit when certificate holder died within 
30 days after payment of delinquent assessments. 

(For other cases, see Insurance, Dec. Dig. § 753[1].) 

5. INSURANCE. 

Proof of practice of fraternal benefit association in accepting payments for pur- 
poses of reinstatement after member was automatically suspended for nonpayment 
of assessments held not to establish course of dealing or custom to accept such pay- 
ments which would estop association from asserting forfeiture on ground that 


holder was not in good health at time of payment or had failed to remain in good 
health for 30 days thereafter. 


(For other cases, see Insurance, Dec. Dig. § 819[3].) 
Syllabus by the Court. 

1. When a member of a fraternal benefit association applies for and regeives a 
beneficiary certificate, the articles of incorporation, constitution, laws and by-laws 
of the association, the application for membership and the certificate constitute the 
contract between the association and the certificate-holder. 

2. The by-laws of a fraternal benefit association, providing for the payment ol 
assessments made during the month on a certain day and for suspension, without 
notice, of members in default, are self-executing, and provide a reasonable and 
necessary penalty for the enforcement of payment of assessments to a fraternal 
insurance fund. , 

3. A member of a fraternal benefit association, who has been suspended tor 
nonpayment of assessments, can be reinstated only in strict conformity with the 
by-laws in force at the time of reinstatement, and has no rights under his certificate 
until an actual reinstatement has taken place. 

4. Where the constitution and by-laws of a fraternal benefit association provide 
that a member suspended for nonpayment of assessments may within three months 
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from the date of his suspension again become a member by paying all delinquent 
assessments to date, and that such payment shall be held to warrant that he is then 
in good health and that he will remain so for 30 days thereafter, there is no liability 
on the part of the association where it appears from the evidence that the holder of 
the certificate died within 30 days from the payment of the delinquent assessments: 

5. Proof of a practice of a fraternal benefit association in accepting payments 
for purposes of reinstatement, after the member was automatically suspended for 
noupayment of assessments, does not establish such a course of dealing or custom to 
accept such payments that would estop the association from asserting a forfeiture 
on the ground that the holder was not in good health at the time of the payment or 
that he had failed to remain in good health for 30 days thereafter. 

Appeal from District Court, Douglas County; Fitzgerald, Judge. 

Action by Florence L. Van Dahl against the Sovereign Camp of the Woodmen 
of the World, a corporation. Verdict for plaintiff, and from a judgment refusing 
a new trial, defendant appeals. 

Reversed, and action dismissed. 

Rainey T. Wells, J. M. Sturdevant, George Yeager, and John F. Futcher, Jr., 
all of Omaha, for appellant. 

F. H. Woodland and C. H. Marley, both of Omaha, for appellee. 

Heard before Goss, C. J., Rose and Carter, JJ., and Kroger and Redick, District 
Judges. 

SANGANETTI et al. v. PRUDENTIAL INS. CO. OF AMERICA. 
Supreme Court, Appellate Division, Fourth Department. Nov. 20, 1935. 
284 New York Supplement 489. 
INSURANCE. 


Instruction that presumption arises that age stated in life policy is true age and 
that such presumption stands until rebutted by evidence that insured was of some 
other age held not reversible error. 


(For other cases, see Insurance, Dec. Dig. § 669[7].) 

Sears, P. J., dissenting. 

Action by Joseph Sanganetti, Sr., and another, as executors, etc., of Carmino 
Catanzaro, also known as Thomas Rossi, deceased, against the Prudential Insurance 
Company of America, to recover death benefits under two life insurance policies. 
From a judgment for plaintiff, and an order denying defendant’s motion for a new 
trial on the minutes, defendant appeals. 

Judgment and order affirmed. 

Argued before Sears, P. J., and Taylor, Edgcomb, Crosby, and Lewis, JJ. 

Arthur J. Foley, of Utica (John F. Ruane, of Utica, of counsel), for appellant. 

James H. Greene, of Herkimer, for respondents. 

Per Curiam. 

Judgment and order affirmed with costs. 


All concur, except Sears, P. J., who dissents and votes for reversal on the law 
on the ground that error occurred in charging the requests of the plaintiffs’ counsel 
to the effect that “a presumption arises that the age stated in the policy (of life 
insurance) is the true age”; and further “that the presumption arising from th® 
receipt in evidence of the policy and application that the age stated therein is the 
true age and stands until rebutted by evidence which fairly satisfied the jury that 
the insured was in fact of some other age which would preclude or vacate plaintiff’s 
right to recovery.” The defense based upon the misstatement of age was an afhrm- 
ative defense and the burden was on the defendant to establish it (despite the charge 
of the court to the contrary) and the age stated in the policy was no proof whatever 


of the actual age of the insured and no presumption in respect to the true age arose 
therefrom. 


KIRSCHNER v. EQUITABLE LIFE ASSUR. SOC. OF UNITED STATES. 

Municipal Court of City of New York, Borough of Manhattan, Third District. 
Dec. 30, 1935. 

284 New York Supplement 506. 


1. INSURANCE. 
 , Representation in application for life policy that insured had never been under 
observation” or “treatment” in any hospital held material which avoided policy 
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where insured had visited physician twice within past five years and had submitted 
to X-ray examination (Insurance Law, § 58). : ; 
“Observation” is the act of seeing or of fixing the mind on anything; 
fact of being observed; the result of an act or of acts of observing. “Treat- 
ment” is a broad term covering all the steps taken to effect a cure of the 
injury or disease; the word including examination and diagnosis as well as 
application of remedies. “Treatment” by a physician or practitioner as used 

in an application for a policy implies medical or surgical treatment or some- 

thing equivalent thereto. 

(For other cases, see Insurance, Dec. Dig. § 292.) 

2. INSURANCE. g ' 

Representation in application for life policy that applicant had never been treated 
for any disease of lungs, and that he had never had tuberculosis held material which 
avoided policy, where X-ray examination within five years of application had dis- 
closed old fibrous tubercular process (Insurance Law, § 58). 

(For other cases, see Insurance, Dec. Dig. § 291[4].) 

3. INSURANCE. 

Where application for life policy requested applicant to state whether he had 
ever had tuberculosis, insurer was entitled to such information, and it was not for 
applicant who had been under observation for tuberculosis to decide whether disease 
was serious enough to require affirmative answer. 

(For other cases, see Insurance, Dec. Dig. § 291[4].) 

4. INSURANCE. 
False statement in application for insurance regarding any named disease therein 
is material to risk and will vitiate policy (Insurance Law, § 58). 

(For other cases, see Insurance, Dec. Dig. § 291[1].) 

5. INSURANCE. ; 
_ Whether insurer was justified in refusing to issue life policy is not question for 
jury. 

(For other cases, see Insurance, Dec. Dig. § 668[11].) 

6. INSURANCE. 

Misrepresentation in application for insurance if material constitutes defense to 
action on policy although misrepresentation was made innocently (Insurance Law, 
§ 58). 

(For other cases, see Insurance, Dec. Dig. § 256[2].) 

7. INSURANCE. 
_ Any representation which induced issuance of policy and was not true will vitiate 
policy (Insurance Law, § 58). 

(For other cases, see Insurance, Dec. Dig. § 256[1].) 

8. INSURANCE. 

False statement in application that applicant had never had any disease or dis- 
order other than those specifically mentioned therein is as matter of law material to 
risk, and will vitiate policy (Insurance Law, § 58). 

(For other cases, see Insurance, Dec. Dig. § 291[1].) 

9. INSURANCE. | , ; 

Representation in application for life policy that applicant had never had any 
disease other than those specifically mentioned therein, one of which was tuber- 
culosis held not misrepresentation although X-ray examination disclosed old fibrous 
tubercular process, since applicant had right to assume that question related to 
disease other than those enumerated (Insurance Law, § 58). 

(For other cases, see Insurance, Dec. Dig. § 291[4].) 

10. INSURANCE. | eo ie ; 

False statements in application for insurance relating to medical or surgical 
treatment during past five years ordinarily are material to risk as matter of law and 
will vitiate policy (Insurance Law, § 58). 

(For other cases, see Insurance, Dec. Dig. § 292.) 

ll. INSURANCE. 
Where treatments by physician and X-ray examination during five years pre- 
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ceding issuance of life policy disclosed old fibrous tubercular process, such condition 
was material and applicant’s failure to disclose condition could not be excused on 
ground that treatments were for a cold (Insurance Law, § 58). 

(For other cases, see Insurance, Dec. Dig. § 291[4].) 
12. INSURANCE. 

False statement in application by insured concerning claim for and receipt of 
disability benefits from other insurers is material as matter of law (Insurance Law, 
§ 58). 

(For other cases, see Insurance, Dec. Dig. § 299.) 

13. INSURANCE. 

Representation in application for life policy that applicant had never made 
claim for sickness or accident benefits from other insurers held material misrepre- 
sentation which avoided policy where insured had applied for and received disability 
benefits (Insurance Law, § 58). 

(For other cases, see Insurance, Dec. Dig. § 299.) 

14. INSURANCE. 

Representation in application for life policy that applicant had never been treated 
for any disease of tonsils, throat, or lungs held misrepresentation where applicant 
had been totally disabled for four weeks because of bronchitis within short time of 
application (Insurance Law, § 58). 

(For other cases, see Insurance, Dec. Dig. § 291[4].) 

15. INSURANCE. 

Representation in application for life policy that applicant had not consulted or 
been treated by physician within past five years held material which avoided policy, 
where applicant within few months of application had consulted doctor seven times 
and received treatment for influenza and acute bronchitis (Insurance Law, § 58). 

(For other cases, see Insurance, Dec. Dig. § 292.) 

_ Action by Ben Kirschner against the Equitable Life Assurance Society of the 
United States. 

Complaint dismissed. : 

J. J. & A. L. Weiss, of New York City (J. J. Weiss, of New York City, of 
counsel), for plaintiff. ; 

Alexander & Green, of New York City (J. M. Preston, of New York City, of 
counsel), for defendant. 


HERSCHMAN v. JOHN HANCOCK MUT. LIFE INS. CO. OF 
BOSTON, MASS. 
City Court of New York, New York County. Oct. 31, 1935. 


284 New York Supplement 561. 
1. INSURANCE. , 

Insurer’s refusal to furnish forms for proof of claim and denial of liability 
on ground that life policy had lapsed constituted waiver as to any formality in 
filing due proof. 

(For other cases, see Insurance, Dec. Dig. §§ 558[4], 559[2].) 

2. INSURANCE. : a 

Disability clause of life policy must be interpreted as insured on reading it 
might reasonably understand it. 

(For other cases, see Insurance, Dec. Dig. § 516.) 

3. INSURANCE. ‘ : 

Where terms of life policy are of doubtful meaning, construction favorable 
to insured should be made. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

4. INSURANCE. : ‘ : 
Forfeiture of life policy must be avoided if reasonably possible. 
(For other cases, see Insurance, Dec. Dig. § 146[3].) 

5. INSURANCE. ; 7 

Under life policy disability clause providing that if insured shall become wholly 
or permanently disabled, “then” if there is no premium in default insurer will on 
due proof of such disability grant certain benefits and waive future premium 
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payments, total permanent disability occurring while policy was in full force effected 
waiver of premiums though insurer declared policy lapsed prior to notice and due 
proof of such disability. 
The word “then” is an adverb defined as meaning “at that time” and it 
may also denote a contingency and be equivalent to “in that event,” and 
is also defined as meaning “at that time, existing, acting at or belonging 
to the time mentioned.” 


(For other cases, see Insurance, Dec. Dig. § 362.) 


Action by Beatrice Herschman against the John Hancock Mutual Life Insur- 
ance Company of Boston, Mass. 

Judgment for plaintiff. 

Levien, Singer & Neuburger, of New York City, for plaintiff. 

Tanner, Sillcocks, & Friend, of New York City, for defendant. 

RUSSELL, Justice. 

The outcome of this nonjury trial is dependent upon a construction of what is 
known as a “total disability” clause in a policy heretofore issued by defendant on 
the life of a former husband of plaintiff, since deceased. On October 25, 1922, 
defendant issued its policy to amount of $2,000 on life of one Felix Herschman; 
the beneficiary being his then wife, the plaintiff. On or about January 1, 1932, the 
assured became so ill as to warrant a classification of total permanent disability. 
He was obliged to relinquish the practice of his profession as a dentist and up to 
his death on November 26, 1932, he did no manner or kind of work whatsoever. 
On April 25, 1932, a quarterly annual premium became due; prior thereto the policy 
had apparently been kept in full force and_ effect. A “grace period” of thirty-one 
days is contained in the policy applicable to payment of premiums. Up to the 
expiration of such period, the premium remained unpaid. The defendant claims 
on May 26, 1932, after its expiration, the policy became out of benefit and no 
longer in force. On October 4, 1932, the assured wrote the defendant of his 
inability to continue this policy, and making inquiry as to procedure to obtain 
its cash surrender value. Such letter is not pertinent to the issue. On November 
2, 1932, the beneficiary wrote the defendant stating that she had recently become 
aware of the disability clause in the policy. On November 9 following, the 
defendant replied to effect that the policy had lapsed and that “due proof of such 
disability will be received while a premium is in default”; evidently this is a 
stenographic error and what was intended was that proof of disability will not be 
received while a premium is in default. On November 29, 1932, plaintiff caused a 
letter to be sent notifying the company that the assured had died on November 26 
of that year and requesting forms for proof of claim. On December 2, 1932, the 
company replied that the policy had lapsed for nonpayment of premium. 

[1] Such attitude on the part of the company constituted a waiver as to any 
formality in filing due proof of death in accordance with policy provisions. The 
same holds true as to proof of disability. Cornell v. Travelers’ Ins. Co. of Hart- 
ford, 120 App. Div. 459, 104 N. Y. S. 999, affirmed 192 N. Y. 587, 85 N. E. 1107; 
Lobdell v. Broome County Farmers’ Fire Relief Ass’n, 151 Misc. 911, 271 N. Y. S. 
272, and cases therein cited. It is plaintiff’s claim that the fact being insured was 
not in default of payment of premiums at the date he incurred a total disability 
within the policy definition, then, though no premium was thereafter paid, and 
although the defendant declared this policy lapsed, yet, from a proper con- 
struction of the disability clause, such lapsation was subject to a condition subse- 
quent, to wit, receipt of notice and due proof of an existing total disability at a 
time when the policy was in full force and effect and that upon such condition 
being met the policy revived and became and at all times was effective as a result 
of the provision of ‘clause 2 of the “Total and Permanent Disability Benefit 
Provisions,” which obviated future premium payments. There must be many out- 
standing policies of like wording and this decision is of some moment as applicable 
to all such. Clause 1 of the permanent disability provision reads: “If after the 
first premium or regular installment thereof shall have been paid hereunder and 
under the policy, the insured shall become wholly and permanently disabled by 
bodily injury or disease sustained or contracted after the date hereof, so that 
thereby he will be wholly, continuously and permanently prevented from the pursuit 
of any form of mental or manual labor for compensation, gain or profit whatso- 
ever, then, if there is no premium in default, and the policy is not being continued 
as paid up or extended insurance under the nonforfeiture provisions thereof, the 
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company will upon receipt of due proof of such disability, grant the following 
benefits subject to the terms and conditions herein set forth and to the payment of 
any unpaid balance of premiums for the first year hereunder and under the policy.” 
Clause 2 of the same element of the policy need not be set forth in full, but is to 
effect that if a total and permanent disability occurs before insured reaches age of 
sixty, the company will waive the payment of further premiums during continuance 
of the disability and pay also a monthly sum to insured. The facts are that the 
instant policy holder was under the age of sixty at all times and that the disability 
continued to be a permanent and total one to his death. Clause 2, of course, is 
dependent upon the existence of facts depicted in clause 1 for its application. 
Clause 1 may for purposes of construction, as far as this action be concerned, be 
condensed so as to read: “If * * * the insured shall become wholly or perman- 
ently disabled * * * then if there is no premium in default * * * the company will 
upon due proof of such disability, grant the following benefits. * * * ” (Italics 
mine. ) 

[2-5] How should this clause be interpreted? According to accepted prin- 
ciples, as the insured upon reading same might reasonably understand it and, 
where the terms of a policy are of doubtful meaning, a construction favorable to 
the assured should be made. Finucane v. Standard Accident Ins. Co., 184 App. 
Div. 280, 171 N. Y. S. 1018; Zivitz v. Maryland Cas. Co., 192 App. Div. 83, 182 
N. Y. S. 321; Silverstein v. Metropolitan Life Ins., 254 N. Y. 81, at page 8&4, 
171 N. E.- 914, and citations. The construction of clause 1 as condensed in 
applicability to the facts under consideration seems dependent upon the interpreta- 
tion to be put upon the word “then.” The company urges its meaning to be that 
upon due proof of disability the company will grant benefits if then there be no 
premium in default. The plaintiff-beneficiary reasons that the construction should 
be that if the insured became wholly and permanently disabled, no premium then 
being in default, the company following subsequent proof of such disability will 
grant benefits enumerated in clause 2. 

Bouvier’s Law Dictionary defines “then” as an adverb, as meaning “at that 
time,” and states: “It may also denote a contingency and be equivalent to ‘in that 
event.’ Webster defines it, adverbially, “at that time, existing, acting at or 
belonging to the time mentioned.” Rewording the condensed clause accordingly, 
we have: “If * * * the insured shall become wholly and permanently disabled * * * 
at that time if there is no premium in default,” etc. What would be the intent to 
be derived from such wording as indicated to the minds of business men of average 
intelligence, and not by judicial officers or trained, experienced members of the bar. 
having in mind the avoidance of a forfeiture if such may reasonably be evaded 
(Zivitz v. Maryland Cas. Co., supra)? “At that time,” should be taken to mean 
when the disability is incurred and not, as contended by defendant, at the time proof 
of same be tendered. Other companies have adopted wording as such provisions 
which renders misapprehension as to meaning or intent avoidable. See for instance, 
Bergholm v. Peoria Life Ins. Co., 284 U. S. 489, 52 S. Ct. 230, 76 L. Ed. 416. The 
predicament of the defendant company is due solely to its choice of verbiage of 
doubtful import. 

In Minnesota Mutual Life Ins. Co. v. Marshall (C. C. A.) 29 F.(2d) 977, 978, 
the principles of construction are reiterated and what was there said as to the 
tights of the insured seems pertinent here: “The right of the insured to have his 
premiums discontinued during disability is one that he had paid for. To make its 
operation depend upon the time of proof of disability, and not upon the time of 
disability itself, which was the real thing that he was protecting himself against, 
tenders the provision of the policy under construction inoperative and the right 
of no value.” Applied to the clause in question in the decision under consideration, 
the language is most fitting. In my opinion to construe this policy provision in 
favor of the defendant would be a narrow and unreasonable interpretation and 
involve an unjust forfeiture. Decision for plaintiff. 

Two days’ notice of entry of proposed judgment. Defendant to have ten and 
thirty days’ stay and proper exceptions. Counsel to secure respective exhibits 
from my secretary. 
















1290 The Insurance Law Journal, Vol. 86 [June, 1936 


MUTCHNICK v. JOHN HANCOCK MUT. LIFE INS. CO. 
Municipal Court of City of New York, Borough of Manhattan, Fourth District. 
Dec. 20, 1935. sed 
284 New York Supplement 565. 
1. INSURANCE. : yf ; 

Filing of due proofs of disability held condition precedent to incurrence of 
liability on life policies providing that, if insured should become wholly and per- 
manently disabled, then insurer “will upon receipt of due proof of such disability” 
grant benefits, and “will waive the payment of further premiums.” 

(For other cases, see Insurance, Dec. Dig. § 539[5].) 

2. INSURANCE. ee 

Insured’s failure to furnish prompt and due notice of disability is not excused 
by insured’s being incapable of doing so. 

(For other cases, see Insurance, Dec. Dig. § 539[6].) 

3. INSURANCE. 

Whether results to insured are harsh or beneficial does not warrant interpreting 
deliberate language of policy in other than its natural meaning. 

(For other cases, see Insurance, Dec. Dig. § 146[2].) 

5. INSURANCE. 


Under life policies providing that, if insured should become wholly and 
permanently disabled, then insurer “will upon receipt of due proof of such dis- 
ability” grant benefits, and “will waive the payment of further premiums,” insured 
held not entitled to disability benefits or to waiver of any premiums for any period 
of time prior to date when proof of disability was furnished to insurer. 

(For other cases, see Insurance, Dec. Dig. § 539[6].) 

6. INSURANCE. 

Unexplained discrepancy between certificate of insured’s wife who stated that 
insured became totally disabled on January 10, 1932, and certificate of physician 
who stated that he first visited insured on August 4, 1933, and that in physician’s 
opinion total disability commenced about June 13, 1933, did not constitute due proof 
of disability as of January 10, 1932, so as to entitle insured to disability benefits 
under life policies. 

(For other cases, see Insurance, Dec. Dig. § 543.) 

7. INSURANCE. 

Evidence held to show that insured was not wholly, continuously, and_per- 
manently disabled so as to be entitled to disability benefits under life policies prior 
to date when insured furnished claim proofs. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 

Action by Joseph Mutchnick against the John Hancock Mutual Life Insurance 
Company. 

Motions to dismiss complaint granted. 

Rosenwein & Rosenzweig, of New York City (Samuel Rosenwein, of New 
York City, of counsel), for plaintiff. 

Hirsh, Newman, Reass & Becker, of New York City (Irving Moldauer and 
Joseph Rosenblatt, both of New York City, of counsel), for defendant. 





In re KRASNOFSKY’S ESTATE. 
Surrogate’s Court, New York County. Jan. 2, 1936. 
284 New York Supplement 738. ‘ 

1. INSURANCE. 

Person paying premium on industrial policy upon life of another has equitable 
lien upon proceeds after death of insured. 

(For other cases, see Insurance, Dec. Dig. § 583[2].) 
2. INSURANCE. 

Estate of insured held not entitled to proceeds of industrial policy, where 


equitable lien of third person for premiums paid on policy would completely exhaust 
proceeds thereof. 


(For other cases, see Insurance, Dec. Dig. § 583[2].) 


Proceedings in the matter of the estate of Dora Krasnofsky by the administrator 
against Anna Silverman and another. 
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Decree in accordance with opinion. 

Theodore Lotz, of New York City, for administrator, petitioner. 

Solon Weit, of New York City, for respondent Prudential Ins. Co. 

Salvatore Freda, of New York City, for respondent Anna Silverman. 

Fo.ry, Surrogate. 

In this discovery proceeding a dispute has arisen as to the ownership of the 
proceeds of two industrial life insurance policies upon the life of the decedent. 
The administrator claims that the moneys are the property of the estate. One of 
the respondents, Anna Silverman, contends that they belong to her because of the 
fact that she paid all of the premiums, with the exception of a very small amount, 
during the period of almost nine years during which the policies were in existence. 
The Prudential Insurance Company, the other respondent, in its answer raises further 
questions based upon the misrepresentation of the age of the decedent whereby it is 
claimed that an adjustment should be made because of the increased premiums 
which should have been charged. 

Upon motion duly made in this court, there was transferred to it, pursuant to 
the provisions of section 40, subd. 9, Surrogate’s Court Act, an action pending 
between the respondent Silverman and the insurance company in the Municipal Court 
of the City of New York brought for the recovery of the premiums paid upon the 
policies. The pleadings in that action raise other issues between the parties, which 
are not of importance here. The administrator of the estate had not been made a 
party to the action. The action was consolidated with the pending discovery pro- 
ceeding. 

[1, 2] The evidence upon the trial conclusively establishes that the estate has no 
interest in the policies or their proceeds. At most, these proceeds would amount to 
the sum of $500. The respondent Anna Silverman, it has been proven, paid at least 
the sum of $507 in premiums, either by way of advancements for the decedent or 
her daughter or upon her own liability arising out of the original issuance of the 
policies. If interest be added to the amounts actually paid by her, there will be a 
further increase in the amount now due to her. One who pays the premiums on an 
industrial policy upon the life of another person has an equitable lien upon the pro- 
ceeds after the death of the insured. McCarthy v. Prudential Ins. Co. of America, 
232 N. Y. 459, 169 N. E. 645. As between the estate and Anna Silverman, the 
respondent, the latter’s equitable lien or claim would completely exhaust the pro- 
ceeds of the policies even if the maximum amount was payable. I accordingly hold 
that the estate is not entitled to any recovery and that the proceeding must he dis- 
missed as to both respondents upon the merits. 

[3] There remains the consideration of the issues between Anna Silverman and 
the insurance company. It is urged, because the Municipal Court action has been 
trausferred to this court, that a complete and final determination should be made 
between the third parties. That contention finds no support in the Surrogate’s Court 
\ct or in the pertinent decisions. 

With the general powers and authority conferred by section 40 over matters 
affecting decedent’s estates and under the specific provisions of sections 205 and 206 
relating to discovery proceedings, we may determine in the first instance whether 
the property or its proceeds belong to the estate and should be delivered to the 
executor, administrator, or other legal representative. When a determination is 
reached that the estate has no interest in the property or its proceeds, our jurisdic- 
tion ends, and we may not decide the conflicting claims of the various ee 
as between themselves. Matter of Brennan’s Estate, 129 Misc. 283, 221 N. S 
462: Isaacs v. Isaacs, 208 App. Div. 61, 203 N. Y. S. 25; Matter of Thomas’ Sousa 
235, App. Div. 450, 257 N. Y. S. 330. The determination of these questions must he 
had in some other forum. The remaining issues, therefore, between Anna Silver- 
man and the insurance company will be remitted to the Municipal Court for trial and 
disposition there. 

Submit decree on notice dismissing the proceeding and providing for remission 
accordingly. 

WEISS v. PRUDENTIAL LIFE INS. CO. et al. 
Municipal Court of City of New York, Borough of Manhattan. Fourth District. 
284 New York Supplement 878. 
INSURANCE. 


Promise of insurer’s agent, made to insured’s former wife who procured life 
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policies and paid premiums, that she was beneficiary and that she would receive 
money, constituted election by insurer to designate former wife as_ beneficiary 
although policies contained facility of payment clause authorizing payment to any 
person equitably entitled thereto. 

(For other cases, see Insurance, Dec. Dig. § 583[2].) 

Action by Helen Weiss against the Prudential Life Insurance Company, wherein 
the defendant obtained an order of interpleader and brought in as a party defendant 
Regina Grossman, executrix of the estate of Philip Rothberger, deceased. 

Judgment for plaintiff. 

Morris Gutt, of New York City, for plaintiff. 

George Kaminsky, of New York City, for defendant Regina Grossman. 

GENUNG, Justice. 

The action is brought by the plaintiff, the former wife of the insured, to recover 
the proceeds of two policies of insurance, issued by the Prudential Life Insurance 
Company on the life of one Philip Rothberger, under date of February 6, 1928. 
The company obtained an order of interpleader, under date of August 11, 1935, and 
paid into court the sum of $415.80 and brought in as a party defendant Regina 
Grossman, executrix of the estate of Philip Rothberger, who claims the proceeds 
of these policies. The policies contain a “Facility of payment” clause: “It is under- 
stood and agreed that the said Company may make any payment or grant any non- 
forfeiture provision provided for in this policy to any relative by blood or connec- 
tion by marriage of the insured, or to any person appearing to said company to be 
equitably entitled to the same by reason of having incurred expense on behalf of 
the insured, for his or her burial, or any other purpose * * *,” 

Plaintiff testified that the agent of the insurance company called on her a couple 
of days before she received the policies and told her “if anything happens you will 
be the beneficiary” and that, after the policies were delivered, the agent again told 
her: “Don't be afraid; if anything happens, you paid the policies, you will get the 
money.” He further told her that her name would be on the policies as the bene- 
ficiary; that, after the policies were delivered and she did not find her name, she 
asked the agent again about the beneficiary, and he said, “don’t be afraid; if any- 
thing happens, you paid the policies, you will get the money”; that the agent wrote 
a paper and gave it to her husband and made a copy on her policy. She further 
testified that she paid the premiums for five or six years and kept the policies; that 
she divorced the insured and went to the company office, and they told her, “Don’t 
be afraid, you can pay it; you are the beneficiary”; and that was why she paid after- 
wards. The agent testified to the conversations with the plaintiff, and that he made 
out a paper, designating the plaintiff as beneficiary, signed by the insured, and verified 
before the agent as notary public, delivered the paper to the insured, and wrote a 
copy on the policy. After the death of the insured the plaintiff filed proofs of 
death, produced the policies and books showing payment of the premiums, and 
demanded the money. 

The facts bring this case within the rule of “present election” set forth in Shea 
v. United States Industrial Insurance Co., 23 App. Div. 53, 48 N. Y. S. 548, and 
followed in other cases. In re Arnott’s Estate, 148 Misc. 226, 265 N. Y. S. 410; In 
re Piotrowski’s Estate, 153 Misc. 463, 276 N. Y. S. 741; In re Reiniger’s Estate, 151 
Misc. 607, 608, 273 N. Y. S. 550, 551; In re Dickman’s Estate, 142 Misc. 207, 254 
N. Y. S. 302; Wilson v. Metropolitan Life Insurance Co., 239 App. Div. 745, 268 
N. Y. S. 549. “The promise on the part of the insurance company to pay the party 
procuring the policy and paying the premiums, constitutes an election on the part of 
the company to designate a certain. person the beneficiary under the policy. (Shea 
v. United States Industrial Insurance Co., 23 App. Div. 53 [48 N. Y. S. 548]; 
Tarasowski v. Prudential Life Insurance Co. of America, 113 Misc. 248 [184 N. Y. S. 
264])." In re Reiniger’s Estate, supra. 

Counsel for defendant cites the recent case Kasper v. Metropolitan Life Insur- 
ance Co., 244 App. Div. 508, 279 N. Y. S. 810. In that action, the company had paid 
the proceeds of the policy to a daughter of the insured, with whom he lived, who 
cared for him, paid his burial expenses and other debts, and was appointed admin- 
istratrix of the estate. The plaintiff was a nephew who had the policies in his pos- 
session and paid the premiums, and testified they were issued in return for money 
loaned to the insured. The plaintiff recovered a verdict from a jury, but the Appel- 
late Division reversed and gave judgment for the defendant, and refused to follow 
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Shea v. United States Industrial Insurance Co., supra. The Kasper Case differs 
from this case. 


The plaintiff is entitled to judgment. Ten days’ stay. 


MILLS v. NEW YORK LIFE INS. CO. et al. No. 765. 
Supreme Court of North Carolina. Jan. 22, 1936. 
183 Southeastern Reporter 289. 
1. INSURANCE. 


Payment of first semiannual premium on life policy to soliciting agent would 
constitute payment to insurer (C. S. § 6304). 

(For other cases, see Insurance, Dec. Dig. § 186[3].) 

2. INSURANCE. | fee ; ‘ ; 

Under life policy providing for payment of premiums at home office or to 
authorized agent, but only in exchange for official receipt, insurer, after lapsing 
policy for nonpayment of second premium note, held not liable to insured for 
amount of note paid to soliciting agent without receiving either receipt or note. 

(For other cases, see Insurance, Dec. Dig. § 198[1].) 


Appeal from Superior Court, Durham County; Cowper, Special Judge. 

Action by J. N. Mills against the New York Life Insurance Company and 
another. From a judgment of nonsuit as to defendant named, the plaintiff appeals. 

Affirmed. . 

oe a judgment of nonsuit as to defendant life insurance company, plaintiff 
appealed. 

The facts as disclosed by the record are substantially as follows: 

The plaintiff, who is a reputable colored physician of Durham, N. C., took out 
a policy of insurance in defendant company on August 19, 1931, and paid the semi- 
annual premium of $208.40 to the soliciting agent, Solomon Blomberg. When the 
next semiannual premium became due on February 19, 1932, plaintiff paid $26.25 in 
cash to Blomberg, and gave a note to the company for the balance of the premium 
of $182.15. This note was made payable to the New York Life Insurance Company 
at Charlotte, N. C., on or before May 19, 1932, and contains the provision that, if 
not paid when due, all rights under the policy would be terminated. Plaintiff 
testified he later paid the note to Blomberg, but did not get the note or official 
premium receipt. The company lapsed the policy for nonpayment of the second 
semiannual premium. The policy of insurance contained the following provision: 
“All premiums are payable on or before their due date at the Home Office of the 
Company or to an authorized agent of the Company, but only in exchange for the 
Company’s official premium receipt signed by the President, a Vice-President, a 
third Vice-President, a Secretary or the Treasurer of the Company, and counter- 
signed by the person receiving the premium. No person has any authority to col- 
lect a premium unless he then holds said official premium receipt.” 

On March 26, 1934, at the instance of the southern representative of defendant 
company, Blomberg gave plaintiff his personal check for $208, but the check was 
returned unpaid, with notation “account closed.” 

Thereafter, on December 7, 1934, plaintiff instituted this action against the 
defendants, in the court of a justice of the peace, to recover $200 (remitting all 
over that amount). 

_ _ At the close of the evidence, motion for nonsuit was sustained, and 
judgment thereon plaintiff appealed. 

R. O. Everett, of Durham, for appellant. 


, Smith, Wharton & Hudgins, of Greensboro, for appellee New York Life 
ns. Co. 


Devin, Justice. 

[1] The company admits the payment of the first semiannual premium, but, 
without this admission, payment to the soliciting agent Blomberg would consti- 
tute payment to the company by virtue of C. S. § 6304. 

[2] But the payment to Blomberg of the amount of a later premium, becoming 
due thereafter, would not constitute payment to the company. Thompson v. 
Equitable Life Assurance Society, 199 N. C. 59, 154 S. E. 21, 85 A. L. R. 739. There 
is no evidence the company ever received any part of it, nor is it contended the 
payment was made in exchange for the official premium receipt required by the 
insurance contract, and the note given for part of the premium was on its face 
made payable to the company in Charlotte. Plaintiff testified he later paid this 


from 
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note to Blomberg, but without requiring the production of the note or the 
premium receipt. 

The case of Hughes v. Lewis, 203 N. C. 775, 166 S. E. 909, is not in conflict 
with the rule laid down in Thompson v. Equitable Life Assurance Society, supra. 
In Hughes v. Lewis, the facts were the reverse of those in the case at bar. There 
the insurance company, in attempting to refund to the insured the unearned 
portion of a premium, paid it to a local agent who did not pay all of it to the 
insured, and it was held the company was liable to the insured for the unpaid 
portion. 

Plaintiff has suffered a regrettable loss, but fault therefor may not, in law, be 


laid at the door of the defendant insurance company. 
Affirmed. 


BRIDGES v. SHENANDOAH LIFE INS. CO. No. 329. 
Supreme Court of North Carolina. Jan. 22, 1936. 
183 Southwestern Reporter 372. 
1. INSURANCE. 
Beneficiary held not entitled to recover on life policy which provided that it 
should become void on default in premium payments, although insured disappeared 
while policy was in force and was still unaccounted for after more than seven 


years, where annual premium for the year after insured’s disappearance was 
defaulted. 


(For other cases, see Insurance, Dec. Dig. § 349[1].) 


Appeal from Superior Court, Cleveland County; Williams, Judge. 

Action by Mrs. Tommie H. Bridges against the Shenandoah Life Insurance 
Company. From a judgment sustaining a demurrer to her complaint and dismiss- 
ing the action, plaintiff appeals. 

Affirmed. 

This is an action to recover on a policy of insurance issued by the defendant 
on the life of Willie B. Bridges on May 3, 1926. The plaintiff, the wife of the 
insured, is the beneficiary named in the policy. 

4 demurrer to the complaint on the ground that the facts stated therein are 
not sufficient to constitute a cause of action was sustained. 

From judgment sustaining the demurrer and dismissing the action, the plaintiff 
apppealed to the Supreme Court, assigning error in the judgment. 

C. B. McBrayer, of Shelby, for appellant. 

Ryburn & Hoey, of Shelby, for appellee. 

Connor, Justice. 

The facts alledged in the complaint and admitted by the demurrer are sub- 
stantially as follows: 

The policy sued on in this action was issued by the defendant on May 3, 1926. 
By said policy the defendant promised to pay to the plaintiff, as the beneficiary 
named therein, the sum of $1,000, upon receipt at its home office in Roanoke, Va.. 
of due proofs of the death “of Willie B. Bridges, the insured named therein, ig 
the policy was in force. The premiums on the policy were payable annually, 
advance. Upon default in the payment of any premium due on the policy, it was 
provided that the policy should become void. The premium due at the date of the 
issuance of the policy, to wit, May 3, 1926, was paid by the insured. No other or 
further premium has been paid. No proofs of the death of the insured have 
been filed with the defendant. 

On December 26, 1926, the insured left his home in Rutherford county, N. C. 
He has not returned to his home, nor been seen or heard from by any member ot 
his family, nor by any relative or friend, since said date. Diligent and repeated 
searches from time to time for the insured have failed to disclose His whereabouts. 
More than seven years have elapsed since the disappearance of the insured. 

In Stevenson v. Wachovia Bank & Trust Co., 202 N. C. 92, 161 S. E. 728, 730, 
it is said: “The absence of a person from his domicile without being heard from by 
those who would reasonably be expected to hear from him if living raises a pre- 
sumption that at the end of seven years he is dead, but not that he died at any 
particular time during this period.” This statement of the law is in accord with 
the decisions in this state and elsewhere. 

[1] In the instant case, the policy became void upon default in the payment 
of the premium due on May 3, 1927. There is no presumption from the facts 
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stated in the complaint that the insured was dead at that date and that for that 
reason the premium otherwise required to keep the policy in force was not paid. 

On the facts alleged in the complaint the plaintiff is not entitled to recover in 
this action. The judgment dismissing the action is affirmed. 

Devin, J., took no part in the consideration or decision of this case. 


SORRELL v. SOVEREIGN CAMP, W. O. W. et al. No. 758. 
Supreme Court of North Carolina. Jan. 22, 1936. 
183 Southeastern Reporter 400. 
INSURANCE. 

Where beneficiary of benefit certificate predeceased insured, benefits were pay- 
able to insured’s brother under provision in certificate and not to person named in 
beneficiary’s will, notwithstanding that beneficiary and person named in her will had 
paid dues and assessments to keep certificate in force, since beneficiary had no 
vested interest in certificate (C. S. § 6508). 

(For other cases, see Insurance, Dec. Dig. § 785.) 


Appeal from Superior Court, Durham County; Harris, Judge. 

Action by Quint L. Sorrell against the Sovereign Camp, Woodmen of the World, 
and J. Bostwick Cooke. From the judgment, J. Bostwick Cooke appeals. 

Affirmed. 


MULLANEY v. EQUITABLE LIFE ASSURANCE SOC. OF THE 
UNITED STATES. No. 6395. 
Supreme Court of North Dakota. Jan. 20, 1936. 
264 Northwestern Reporter 663. 
1. INSURANCE. 


Where insurance contract provided for payment of disability benefits, effective 
on receipt by insurer of due proof of disability, right to disability benefits does not 
accrue util proof of disability is given to insurer. 

(For other cases, see Insurance, Dec. Dig. § 536.) 

2. INSURANCE. ; 

Where life policy provided for payment of benefits for total and permanent 
disability, effective on receipt by insurer of due proof of disability, insured’s executor 
could not recover disability benefits where no proof of disability was given during 
insured’s lifetime. 

(For other cases, see Insurance, Dec. Dig. § 536.) 


Syllabus by the Court. 

1. Where, in a contract of insurance to pay disability benefits, it is agreed 
hetween the parties to the contract that these disability benefits shall be effective 
upon receipt by the insurer of due proof of such disability, the right to such benefits 
does not accrue until such due proof is given to the insurer. 

2. Where, in such contract of insurance, the insurer agrees to make to the 
insured monthly payments for total and permanent disabilities, disability payments 
being effective upon receipt by the insurer of due proof of such disability, the insured 
cannot collect monthly payments for the period of disability existing prior to the 
furnishing of due proof. 

Appeal from District Court, Stark County; Harvey J. Miller, Judge. 

\ction by John F. Mullaney, as administrator of the estate of Vera H. Mullaney, 
deceased, against the Equitable Life Assurance Society of the United States. From 
a judgment for plaintiff, defendant appeals. 

Reversed. 

Dullam & Young, of Bismarck, for appellant. 

Murtha & Murtha, of Dickinson, for respondent. 


MID-CONTINENT LIFE INS. CO. v. HARRISON. No. 25923. 
Supreme Court of Oklahoma. Oct. 22, 1935. 
Rehearing Denied Dec. 10, 1935. 
Application for Leave to File Second Petition for Rehearing Denied Jan. 21, 1936. 


53 Pacific Reporter 266. 
INSURANCE. 


Where life policy provided for payment of benefits if insured should furnish 
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proof that he had, within premium paying period, and before default in premium 
payment, become wholly disabled, insurer held liable for disability benefits when 
total permanent disability began before default and proof of disability was subse- 
quently furnished, notwithstanding delay in furnishing such proof until after date 
on which policy would have lapsed had disability not occurred. 

(For other cases, see Insurance, Dec. Dig. § 539[5].) 

Syllabus by the Court. 

When a policy insures against death and total permanent disability, and prom- 
ises certain payments in full settlement of the policy “if the insured shall furnish due 
proof that he has, within the premium paying period, and before a default in the 
payment of premium, become wholly disabled, and will be permanently, continuously 
and wholly prevented thereby for life from engaging in any gainful occupation,” the 
other provisions of the policy not conflicting with that provision, the insurer’s lia- 
bility attaches when total permanent continuous disability begins before default in 
payment of premium and proof thereof is subsequently furnished, notwithstanding 
delay in furnishing said proof until after the date upon which the policy would have 
lapsed had the disability not occurred. 

Appeal from District Court, LeFlore County; D. C. McCurtain, Judge. 

Action by Minnette Harrison against the Mid-Continent Life Insurance Com- 
pany on an insurance policy. From a judgment for plaintiff, defendant appeals. 

Affirmed. 

Rittenhouse, Webster & Rittenhouse, of Oklahoma City, for plaintiff in error. 

Dan Welch, of Oklahoma City, and Hal Welch, of Ada, for defendant in error. 


HOME STATE LIFE INS. CO. v. RUSSELL. No. 25557. 
Supreme Court of Oklahoma. Jan. 14, 1936. 
53 Pacific Reporter (2d) 562. 
INSURANCE. 

Absent provision excepting risk of death while engaged in violation of law, 
insurer held liable on life policy, though insured was killed while committing felony, 
where policy was not obtained in contemplation of the crime. 

(For other cases, see Insurance, Dec. Dig. § 443.) 


Syllabus by the Court. 

In the absence of any provision in the policy excepting the risk of death while 
engaged in violation of the law, insurer is liable, though insured was killed while 
committing a felony, if it does not appear that the policy was obtained in contem- 
plation of the crime. 

Appeal from Court of Common Pleas, Tulsa County; John R. Woodard, Judge. 

Action by Velma Russell against the Home State Life Insurance Company, on 
a life insurance policy. From an order sustaining a demurrer to the answer and a 
judgment for plaintiff, defendant appeals. 

Affirmed. 

Spielman, Cantrell & McCloud, of Oklahoma City, for plaintiff in error. 

Coffey, Seaton & Coffey, of Tulsa, for defendant in error. 

PHELPS, Justice. 


The question presented by this appeal is whether a beneficiary of life insurance 
may enforce payment thereof where the insured has come to his death while com- 
mitting a felony, the policy containing no express provision either excepting or 
including such cause of death. 

The defendant insurance company issued its policy on the life of Rufus Russell, 
naming plaintiff as beneficiary. About a month later Rufus Russell was killed by 
two peace officers while committing the crime of robbery. Beneficiary made due 
proof of death and was refused payment. The policy’s general provisions were 
silent as to whether such a risk was covered as to the principal amount of insurance, 
but said policy did coutain an accidental death benefit clause which provided for 
payment of double the principal amount in the event of accidental death, in which 
particular clause it was stated: “This Accidental Death Benefit shall not be payable 
if the insured’s death resulted from * * * committing an assault or felony, or 
any other violation of law by the Insured.” Plaintiff did not seek recovery ol 
double indemnity under said accidental death provision, but only the face amount 
of the policy. Defendant’s answer admitted and alleged the foregoing facts, relying 
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on the manner of death as a defense. The trial court sustained plaintiff’s demurrer 
to the answer and, defendant declining to plead further, entered judgment for plain- 
tiff, from which defendant appeals. 

The theme of defendant’s argument, though divided into many subpropositions, 
is that it would be against public policy to permit recovery by the beneficiary where 
the insured has lost his life while committing a felony, even though the contract of 
insurance itself does not exclude such cause of death. 

In approaching the solution of this question it should be noted that there is no 
question of fraud before us; that the pleadings do not warrant an inference that 
insured entered into the contract because of an intent to protect his life or beneficiary 
against the possible consequence of contemplated crime. 

This question has been before the courts a number of times, and the weight of 
numbers as well as reason appears to support the rule stated by Cooley in his Briefs 
on Insurance (2d Ed.) vol. 6, p. 5201, as follows: “In the absence of any provision 
in the policy excepting such a risk, the insurer is liable, though the insured was 
killed while committing a felony, if it does not appear that the policy was obtained 
in contemplation of the commission of a felony and the consequent danger.” It is a 
general rule of law that new reasons for the avoidance of contracts fair on their 
face should not be created on the ground of public policy except where there is an 
urgent necessity therefor. We see no such necessity here. Without doubt it was 
within the power of the defendant to except this cause of death from the operation 
of death benefits, yet it did not do so. Why should we read into its policy a provision 
that it did not see fit to place there itself? It is not to be presumed that policy- 
holders as a class, or any appreciable number of them, will go out and seek death 
in unlawful pursuits in order to mature their policies. And, should we so hold, 
that rule would necessarily cover every violation of the Criminal Code, including 
those of our citizens who meet death by unwisely driving recklessly upon the high- 
ways, or in jaywalking upon the city streets, or by engaging in brawls and alterca- 
tions. There would be no good reason to draw any line of distinction between 
felonies and misdemeanors, and if any such line were attempted to be drawn it would 
be purely judicial legislation. 

Suicide is probably as abhorrent to the tenets of public policy as are many other 
felonies, yet according to the weight of authority public policy does not prevent 
recovery by the third party beneficiary in suicide cases, in the absence of express 
stipulation in the policy, and in the absence of a showing that the insured, at the 
time he took out the policy, intended to commit suicide and thereby defraud the 
company. See the many authorities cited at 37 C. J. 551, notes 26, 27. And while 
it is certain that suicide will “accelerate maturity of the policy,” it is not certain that 
engaging in a felony will do so. 


Even where there is a right to change the beneficiary, still the beneficiary last 
named does not derive his rights from the estate of the insured but by reason of the 
contract. As was said in Seiler v. Economic Life Ass’n, 105 Iowa 87, 74 N. W. 941, 
43 L. R. A. 537 (a suicide case): “It is not the wrongdoer who makes claim here, 
nor any representative whose rights are to be measured by those of the wrongdoer, 
but persons who acquired an interest at the time the policy was taken out, and who 
are not in any way responsible for the loss under it. The defendant might well 
have guarded against this contingency in its contract. Not having done so, we think 
it is now in no position to complain.” 


The argument advanced by plaintiff in error would be more persuasive if the 
tule which is contended for could be limited in its application to highwaymen and 
professional robbers. Unfortunately that is not possible. It would of necessity 
apply as completely to a paid-up policy of twenty years’ standing, as against the 
beneficiary of an ordinarily upright citizen who had lost his life while overcome by 
sudden, active, aggressive anger toward his neighbor. Death is the thing really 
and actually insured against, human weaknesses and follies intervening nevertheless, 
and it is for protection against these very things, or their possible consequences, as 
well as for the result of disease or the certain termination of life from old age, 
for which the insured pays his premiums and the insurer computes and exacts them. 

The plaintiff in error also makes this argument: That a policy containing an 
express provision to insure against results of lawlessness would be void as 
against public policy; therefore to give the policy the same effect by implication is 
forbidden. The difference is that in the former kind of policy lawlessness is 





1298 The Insurance Law Journal, Vol. 86 [June, 1936 


impliedly, from a legal view point, sanctioned or encouraged—the insured says that 
even if you go so far as to violate the law we shall pay your beneficiary, while in a 
policy making no mention of the matter this is not so. As said by the South Caro- 
lina court in Weeks v. New York Life Ins. Co., 128 S. C. 223, 122 S. E. 586, 35 
A. L. R. 1482: “An express agreement that, in the event of death by legal execution, 
the insurer would pay a stipulated sum to the criminal’s estate or beneficiary, might 
be considered to evidence a design on the part of the insured, participated in by the 
insurer, to free the insured from such inhibition on his will to commit crime as 
might otherwise exist, and, where death by legal execution has ensued, warrant the 
inference that the crime was to an extent superinduced by the contract. But where 
one takes out an ordinary life insurance policy, to be matured by death from any 
cause, no basis in reason or experience exists for assuming that the insured had any 
intent at the time of making the contract to accelerate the maturity. * * *” Not only 
in insurance contracts, but in all other forms of contract, provisions could be incor- 
porated which would invalidate them; but to say that a contract innocent of such 
defect is unenforceable, because by inference it permits it because it is not forbidden, 
is peculiar reasoning. As well say that a contract to transport is unenforceable 
because it does not provide that the carrier will not violate the speed laws. 

Pertinent here are the following observations from Weeks v. New York Life 
Ins. Co., supra: “* * * the consideration having to do with the removal with 
temptation to, or restraint upon, crime among policyholders is not the only one with 
which the state is concerned. Over against the public good to be subserved by 
avoiding the policy contract, upon the somewhat tenuous theory that such forfei- 
tures would tend to discourage the commission of capital crimes, is to be set the 
public good to be promoted by requiring payment of the insurance, to the end that 
creditors be protected, commercial transactions safeguarded, and dependent women 
and children provided with the material necessities of life. Certainly, the interest 
of the state in saving the dependents of an executed criminal from becoming a 
charge upon public charity or from having to seek a livelihood under conditions of 
poverty and degradation, calculated to make them an economic liability or a social 
and civil menace, is sufficiently obvious. It would seem equally obvious that the 
task of balancing considerations of that character is peculiarly within the province 
of the makers of the organic and statute law of a state, and that, in the absence of 
a definite expression from the lawmaking power, the subject is one in regard to 
which no clear reason or pressing necessity exists for the courts to make the law 
by declaring a rule of public policy.” 

The fact that the Weeks Case was one involving legal execution for the com- 
mission of a felony, instead of insured’s being killed at the hands of the law while 
committing a felony, does not change the fact that the principles legally applicable 
are the same. It is obvious too, of course, that cases involving the claimed right 
of a beneficiary who murdered the insured are not in point. Neither are fire insur- 
ance cases where the insured has set fire to the insured property, for in such cases 
the insured himself collects the insurance, and the risk is not calculated as something 
bound to happen at all events as in the case of life insurance. A contract of fire 
insurance is one of indemnity, which is not the case with life insurance. For dis- 
cussion of this distinction, see Campbell v. Supreme Conclave, 66 N. J. Law, 274, 
49 A. 550, 54 L. R. A. 576; also Weeks v. New York Life Ins. Co., supra. 

No good is to be gained from quoting the reasoning of a great number of cases 
on this point. In particular, see Zurich, etc., Co. v. Flickinger (C. C. A.) 33 F.(2d) 
853, 68 A. L. R. 161; Jordan v. Logia Suprema De La Alianza Hispano-Americana, 
23 Ariz. 584, 206 P. 162, 24 A. L. R. 974; 14 R. C. L. 1226. 

The judgment is affirmed. 

McNeill, C. J., Osborn, V. C. J., and Riley and Busby, JJ., concur. 


NEW YORK LIFE INS. CO. v. W. BODEK CORPORATION. 
Supreme Court of Pennsylvania. Jan. 6, 1936. 
182 Atlantic Reporter 384. 
1. INSURANCE. 


False answers to questions in application for life policy as to whether insured 
had ever had syphilis and had consulted physician within last five years held 
material. 


(For other cases, see Insurance, Dec. Dig. §§ 291[4], 292.) 
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Appeal No. 212, January term, 1935, from judgment of Court of Common 
Pleas No. 1, Philadelphia County, June term, 1931, No. 16104; Harry S. McDevitt, 
President Judge. 

Proceeding in equity by the New York Life Insurance Company against the 
W. Bodek Corporation for the cancellation of a policy of insurance for $50,000 on 
the life of David Rabinovitch, deceased. From a decree canceling the policy, 
defendant appeals. 

Affirmed. 

Argued before Frazer, C. J., and Schaffer, Maxey, Drew, Linn, and Barnes, JJ. 

Wm. A. Gray, of Philadelphia, for appellant. 

A. G. Dickson, of Philadelphia (Louis H. Cooke, of New York City, of 
counsel), for appellee. 

ScHAFFER, Justice. 

In this proceeding in equity the New York Life Insurance Company seeks the 
cancellation of a policy of insurance for $50,000 on the life of David Rabinovitch, 
deceased, the beneficiary of which is W. Bodek Corporation. The cancellation is 
asked on the ground that the insured obtained the policy by false and fraudulent 
representations in his written application for the insurance. In answer to the 
question, “Have you ever had * * * syphilis?” he replied, “No,” and in answer to 
the question, “What physicians * * * have you * * * been examined * * * by within 
the last five years?” he replied, “None.” The court below held that both of these 
answers were known by Rabinovitch to be false and entered a decree canceling 
the policy. Defendant appeals. 

The statement of the question involved by appellant’s able and experienced 
advocate is as follows: “Whether the court below, en banc, was warranted in 
setting aside the findings of the Chancellor, which were in accordance with the 
verdict of a jury empanelled to determine issues of fact, and entering a decree 
ordering the rescission on the ground of fraud on the part of the applicant, of 
the policy of life insurance in which appellant was named as beneficiary.” 

[1] Plaintiff’s bill was originally filed in court of common pleas No. 1 of Phila- 
delphia county. After filing an answer, defendant obtained a rule upon the plain- 
tiff to show cause why the disputed issues of fact should not be tried before a jury. 
The rule was made absolute by agreement, issues framed, and the case set down for 
trial. By the operation of the consolidated trial list system the case was tried 
in court of common pleas No. 3, before Davis, P. J. Of the five questions pre- 
sented for determination, the trial judge directed a verdict for the defendant on 
the first, and submitted the others to the jury, which returned answers favoring 
defendant on all of them. Plaintiff’s motion for a new trial was denied by the 
trial judge on the ground that the evidence presented questions of fact which were 
for the jury. Subsequently, the original proceedings in equity came on to be 
heard in court No. 1. At that time counsel placed in evidence the record of the 
proceedings in court No. 3. No other testimony was taken. The chancellor, 
deeming the findings of the jury on the questions presented to them as binding upon 
him, unless on the evidence judgment n.o.v. should have been entered, accepted 
the findings as true, and on that basis dismissed the bill and entered a decree nisi 
for defendant for the amount of the insurance. Plaintiff filed exceptions to this 
adjudication, and, after an argument before the court in banc, the latter held (the 
chancellor concurring in the decision) that the findings of the jury were not 
binding upon the chancellor, but merely advisory. This ruling was clearly correct, 
since equity rule 61 provides that the answers of a jury made to inform the 
conscience of a chancellor shall not be binding upon him in deciding the case. 
Reviewing the evidence, the court in banc further held that the findings of the jury 
were opposed to the weight of the evidence, and made new findings to the effect 
that Rabinovitch, the insured, had syphilis when he applied for the policy and had 
been informed that he had it. The court also found that his answer that he had 
not been examined by a physician was false. As to the latter there can be no 
question; it is practically admitted. It being well settled that these answers were 
material (Rigby v. Metropolitan Life Ins. Co., 240 Pa. 332, 87 A. 428; Koppleman v. 
Commercial Casualty Ins. Co., 302 Pa. 106, 153 A. 121; New York Life Ins. Co. v. 
ae 316 Pa. 218, 172 A. 669), the court entered a decree as prayed for in 
the bill. 

We shall now review the material facts. The policy here in question 
was applied for on August 29, 1929. In the year 1923 Rabinovitch was injured 
in an automobile accident and brought suit to recover damages. The insurance 
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company which had insured the defendant in that case had Rabinovitch exam- 
ined in May, 1926, by Dr. Ornsteen, an expert of high standing on nervous 
diseases, who discovered a nervous condition, which in his opinion might be 
ascribable to syphilis. To determine the fact, he took samples of blood from 
Rabinovitch on two subsequent occasions, which were turned over by him to Dr. 
Ginsberg and Dr. Kolmer, experts in their line, who subjected the blood samples 
to the established scientific tests and who found and reported to Dr. Ornsteen 
that Rabinovitch did have syphilis. Dr. Ornsteen reported this finding to M. 
Bernard Hoffman, who was Rabinovitch’s attorney in the trespass action, sug- 
gesting to Hoffman that his client should be informed of his condition in order 
that he might receive proper treatment. This was agreed to by Hoffman, so 
Ornsteen testified, and Rabinovitch was informed in Hoffman’s presence. Hoffman 
admitted that the examinations were made by Ornsteen and that samples of blood 
were taken from his client, but denied that Ornsteen told either him or Rabinovitch 
that the latter had syphilis. J. Howard Jacobs, Esq., who represented the defend- 
ant and his insurer in the trespass action brought by Rabinovitch, who was called 
in rebuttal after Hoffman had left the stand, testified that he had discussed with 
Hoffman the fact that Dr. Ornsteen in his report to the liability insurance com- 
pany had reported that Rabinovitch was afflicted with syphilis, and had told 
Hoffman that, if the then pending case came on to be tried, he, (Jacobs) would 
have to present evidence that Rabinovitch was afflicted with syphilis in defense 
of his claim that his condition was due to the automobile accident. Jacobs said 
that in the interview Hoffman denied that Rabinovitch did have the complaint, 
and said that, when Rabinovitch had been told that he had the disorder, he almost 
fainted because of the shock. Jacobs further testified that some time following 
this interview the case was settled for a comparatively small sum. 

The court below believed the evidence of Dr. Ornsteen and Jacobs, and 
accordingly held that Rabinovitch had knowingly made false answers in_ his 
application. That he falsely answered that he had not been examined by a physi- 
cian is beyond dispute. On this feature of the case appellant cites McBride v. 
Sun Life Ins. Co., 90 Pa. Super. 35. That case is in no respect parallel with this 
one, for there the question was whether the insured had been “attended” by a 
physician, and under the circumstances disclosed it was held that, in answering 
that he had not been, the insured had not as a matter of law voided the policy. 

A careful study of the testimony convinces us that the case was rightly 
determined by the court in banc. 

Decree affirmed, at appellant’s cost. 


FUNDERBURK et al. v. SOVEREIGN CAMP, W. O. W. No. 14211. 
Supreme Court of South Carolina. Jan. 16, 1936. 
183 Southeastern Reporter 462. 
1. INSURANCE. 


In action on life insurance certificate, question as to when and how monthly 
premium was paid held for jury on conflicting evidence. 

(For other cases, see Insurance, Dec. Dig. § 825[2].) 

2. INSURANCE. | , i Ko 

Evidence that insured frequently paid monthly premiums after time limited, 
and sometimes paid two premiums together, which insurer unquestioningly 
accepted, held sufficient for jury on question whether insurer waived alleged 
torfeiture of life insurance contract because of nonpayment of monthly install- 
ment. 

(For other cases, see Insurance, Dec. Dig. § 825[2].) 

2. INSURANCE. 

Evidence that defendant fraternal order unquestioningly paid insurance on 
life of another member of local lodge to which insured belonged, even though 
such member was in arrears on monthly premiums, held admissible, as tending 
to show custom, on question whether defendant waived alleged forfeiture of 
life insurance contract for nonpayment of monthly installment. 

(For other cases, see Insurance, Dec. Dig. § 818[3].) 


Appeal from Common Pleas Circuit Court, Colleton County; S. W. G. Shipp, 
Judge. ; 
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Action by Cornelia’ Funderburk and others against the Sovereign Camp of 


the Woodmen of the World. Judgment for plaintiffs, and defendant appeals. 
Affirmed. 


Padgett & Moorer, of Walterboro, for appellant. 
Jefferies & McLeod, of Walterboro, for respondents. 


DIETRICH v. MIDLAND NAT. LIFE INS. CO. No. 7849. 
Supreme Court of South Dakota. Feb. 1, 1936. 
264 Northwestern Reporter 724. 
INSURANCE. 

Under life policy providing for insurer’s payment of premiums if insured 
became wholly disabled before default in payment of premium, insurer held 
not liable for death of insured occurring after automatic extended insurance 
expired after policy had lapsed for nonpayment of premium on ground that 
prior thereto insured was totally disabled, where disability occurred after 
expiration of grace period for payment of premium but before expiration of 
automatic extended insurance. 

(For other cases, see Insurance, Dec. Dig. § 362.) 


Appeal from Circuit Court, Beadle County; Alva E. Taylor, Judge. 

Action by Linnie Manning Dietrich against the Midland National Life Insur- 
ance Company. From an adverse judgment, the defendant appeals. 

Reversed. 

Hanten, Hanten & Henrikson, of Watertown, for appellant. 

Longstaff & Gardner, of Huron, for respondent. 

Rupo.pu, Judge. 

This action is brought to recover upon a policy of life insurance. Plaintiff 
is the widow of James David Manning, who carried a policy of life insurance 
with the defendant company. Manning died August 1, 1928. The annual 
premiums on the policy were due on November 2d of each year. No premium 
was paid subsequent to November 2, 1925. Under the automatic extended insur- 
ance provision contained in the policy, the cash value of the policy remaining 
on November 2, 1926, when the default occurred, after deducting policy loans, 
was sufficient to extend the policy for a period of 310 days from November 2, 
1926. There is a provision in the policy relating to total and permanent disability, 
which is as follows: “If, after one annual premium shall have been paid in cash, 
and while there is or has been no default in the payment of any premium or 
interest, the Insured shall furnish proof satisfactory to the Company that he 
has been wholly disabled by bodily injuries or disease, and that he will be per- 
manently and continuously wholly disabled for life from pursuing any and all gainful 
occupations, the Company by an endorsement in writing upon this Policy will agree 
to pay all premiums for the Insured thereafter becoming due during the continuance 
of such disability and in such event the value of this Policy, as given in the schedule, 
shall increase in the same manner as if the premiums were being paid by the 
Insured. If the Insured shall so far recover, however, as to be able to engage 
in any gainful occupation for wages or profit, ‘the Company’ Ss obligation to pay the 
premiums shall cease and the Insured shall resume the payment of premiums in 
accordance with this Policy on the first premium due date following such recovery.’ 

The plaintiff contends that, subsequent to December 2, 1926, and prior to the 
time when the automatic extended insurance expired, the insured became per- 
manently and totally disabled, and plaintiff contends that, by reason thereof, the 
company became obligated to pay all of the premiums due on the policy during the 
period of such disability under the provision of the policy above set out, and that 
therefore the policy was in force at the time of the death of the insured. The 
company was never notified of the claimed disability until long after the death of 
the Insured. Judgment was for the plaintiff, and defendant has appealed. 


It will be noted that the claimed disability did not occur until after December 
2, 1926. December 2, 1926, is the date the grace period expired for the payment 
which was due under the terms of the policy November 2, 1926, and which was 
never paid. We are not confronted in this case, therefore with a consideration of 
the effect of the above policy provision relating to permanent disability where the 
disability occurred prior to the expiration of the grace period. The claimed dis- 
ability occurred after the grace period had expired, but within the time when the 
automatic extended insurance was in effect. The provision in the policy relating 
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to automatic extended insurance is as follows: “If this Policy lapse as specified 
above and be not surrendered for its Cash Value or for a Paid-up Policy, the 
Company will, without any action on the part of the Insured, grant the option as 
shown in the column ‘Automatic Extended Insurance,’ such Extended Insurance 
to be nonparticipating insurance and for the full amount of this Policy, the same 
to take effect on the day to which the premiums have been duly paid and to con- 
tinue in force for the term indicated in the following table; provided, however, 
that if there be any indebtedness on account of this Policy, the amount of such 
Extended Insurance will be the face amount of this Policy less the indebtedness 
and the term shall be changed to that term for which the cash surrender value of 
this Policy herein specified, less the indebtedness, will carry the modified amount 
at Single Premium Term rates according to the American Experience Table of 
Mortality with interest at three and one-half per cent.” 

It will be noted that the automatic extended insurance comes into existence 
under the terms of the policy only after the policy has lapsed because of nonpay- 
ment of any premium or interest due under the policy or on account of any policy 
loan. 

It is the contention of the respondent that the provision in the policy relating 
to permanent disability has to do only with the giving of notice of the disabiliy, 
and that the giving of this notice should not be construed as a condition precedent 
to liability. However, it seems to us that the provision in the policy relates to 
something more than the giving of the notice. We think it clear that the policy 
provision provides for the time when the disability must occur, and that time is 
fixed as a time “while there is or has been no default in the payment of any 
premium or interest.” The policy in words provides: “If, * * * while there is or 
has been no default in the payment of any premiums or interest, the insured shall 
furnish proof satisfactory to the company that he has been wholly disabled, etc.” 
Obviously, the insured could not furnish proof that he had been wholly disabled 
prior to the time his disability occurred, and, when the policy says proof must be 
furnished prior to the default of the payment ‘of any premium or interest, it follows 
necessarily that the disability itself under the terms of the policy must occur prior 
to the default. Respondent has cited no case, and we have found no case, which 
holds that a recovery might be had under similar policy provisions where the 
disability occurred after the grace period had expired. Cases have been cited which 
hold that, if the disability occurred prior to the expiration of the grace period, 
and the notice to the company of the disability was not given until after that 
time, nevetheless a recovery might be had because the giving of the notice was not 
a condition precedent to liability. As stated in the case of Minnesota Mutual Life 
Insurance Co. v. Marshall (C. C. A.) 29 F.(2d) 977, 978: “On the question of 
when the time of waiver of the payment of premiums begins under policy pro- 
visions similar to these quoted, there are two lines of decisions; one holding that 
proof of disability fixes the time when the waiver begins; and the other holding 
that the time of waiver is the time of disability, and that a reasonable time there- 
after is allowed to make proof of such disability, and that if death occurs before 
the proof of disability is made, although after the due date of the premium, the 
insurance company is liable, where the disability arises before the due date of the 
premium, and continues until death.” 

The decisions referred to in this federal case construe policy provisions similar 
to that here involved. It will be observed that in those decisions, which hold that 
the time of waiver is the time of disability, nevertheless the disability must arise 
before the due date of the premium. 

As stated above, it is our opinion that, by the express terms contained in the 
policy here under consideration, the disability, which would fix liability upon the 
company, must have occurred before there was a default in the payment of any 
premium or, interest. There was a default in the payment of the premium due on 
November 2, 1926, at the time the grace period for that payment expired, and the 
claimed disability did not occur until after that time. Certainly the occurrence of 
the disability within the time fixed in the policy is a condition precedent to liability, 
even though the giving of the notice might not be. 


Under the terms of the policy, the automatic extended insurance comes into 
existence only after the policy has lapsed for the nonpayment of premiums or 
interest. Also, by the terms of the policy, the disability which will fix liability upon 
the company must occur before there is a default in the payment of any premium 
or interest. It seems clear to us, therefore, that a disability occurring during the 
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period of automatic extended insurance is not such as, under the terms of the 
policy, will fix liability upon the company. 

The judgment and order appealed from are reversed. 

All the Judges concur. 


SMITH v. EQUITABLE LIFE ASSUR. SOC. OF UNITED STATES. 
Supreme Court of Tennessee. Jan. 13, 1936. 

89 Southwestern Reporter (2d) 165. 

1. INSURANCE. 

Statute requiring life insurance policies to contain incontestability clause held 
not to preclude insurer from seeking cancellation of contracts for disability benefits 
contained in life policies, since statute dealt only with life insurance (Code 1932, 
§ 6179, subd. 3). 

“Life insurance” includes all policies of insurance in which payment 

of insurance money is contingent upon loss of life. “Insurance against 

disability” includes policies only in which payment of insurance money 

terminates with loss of life. 

(For other cases, see Insurance, Dec. Dig. § 400.) 

2. INSURANCE. 

Under life policies providing that they should be incontestable after one year 
except as to provisions “relating to” disability, insurer held entitled to cancellation 
of disability provisions in such policies after expiration of contestable period 
because of fraud in their procurement. 

“Relating to” is equivalent of pertaining to, having reference to terms 
that are comprehensive of the subject indicated. 

(For other cases, see Insurance, Dec. Dig. § 400.) 

3. INSURANCE. 

Right of insurer to contest insured’s claim on ground that claim does not 
come within terms of coverage of policy is never affected by time limitations 
relating to execution of contract, or issuance of policy, but may be asserted 
whenever claims are made under contract. 

(For other cases, see Insurance, Dec. Dig. § 400.) 

4, INSURANCE. 

Contracts in policy for life insurance and disability insurance are severable, 
and disability features may be canceled or rescinded apart from life insurance 
feature. +| 

(For other cases, see Insurance, Dec. Dig. § 247.) 


Appeal from Chancery Court, Washington County; S. E. Miller, Chancellor. 

Suit by Jess G. Smith against the Equitable Life Assurance Society of the 
United States, wherein defendant filed a cross-bill. From a decree sustaining 
demurrer to the cross-bill, defendant appeals. 

Reversed and remanded. 

J. H. Epps, of Jonesboro, and B. S. Gore, of Bristol, for appellant. 

Simmonds & Bowman, of Johnson City, for appellee. 

CHAMBLIss, Justice. 

This is a suit brought by Smith to recover disability benefits under three 
insurance policies. The company, by answer and cross-bill, denied liability on two 
of these policies of $5,000 each and sought to have the contracts canceled for 
misrepresentation and fraud in their procurement; or, more specifically, reinstate- 
ments thereof. It was charged that at the very time when the insured made the 
inducing representations as to his health and physical condition in his application 
for reinstatement of these policies, which had theretofore lapsed, he was drawing 
from other companies total and permanent disability benefits. 

A demurrer to the cross-bill was interposed, together with a motion to strike 
the answer and cross-bill alleging fraud, the substance of the defenses raised by 
the demurrer being that the policies were incontestable, more than two years, 
having elapsed, it being specifically insisted that the provision for an exception 
in the incontestability clause of the policies was ineffectual to preserve the right 
to contest for invalidity the contract to pay disability benefits, both because (1) 
the language used when properly construed failed to reserve this right, and because 
(2) such a reservation is in derogation of the statute which provides that all life 
insurance policy contracts shall be incontestable for matters relating to procure- 
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ment after two years. It was further insisted that the provisions for (1) life 
insurance and (2) disability benefits were not severable. The chancellor sustained 
the demurrer and the company has appealed. 

One of these policies included, when issued, a provision for disability benefits. 
The other provides for such benefits by a supplemental contract-rider, entered into 
and attached subsequently. It is said in argument that the clauses for construction 
differ on grounds arising out of this circumstance, but in: our view the difference 
is not material. The determinative question presented calls for consideration of 
the following paragraph, which is conspicuously printed at the head of the 
second page of the one policy, and at the head of the third page of the other, 
immediately following the rider provision for disability: 

“This policy, except as to the provisions relating to Disabilty and Double 
Indemnity, shall be (a) INCONTESTABLE after it has been in force during the 
lifetime of the Insured for a period of one year from its date of issue, provided 
premiums have been duly paid, and (b) free from restrictions on travel, residence, 
occupation or military or naval service.” 

The only difference in the form of these clauses is that, while in the one policy 
the clause as above quoted appears printed in large type exactly as herein quoted, 
in the second policy the language “except as to the provisions relating to Dis- 
ability and Double Indemnity” appears in a separate line and written with a type- 
writer, having quite evidently been inserted by interlineation contemporaneously 
with the attaching of the rider providing for disability and double indemnity 
benefits—a circumstance tending to emphasize a purpose to except the provisions 
creating these obligations from the provision for incontestability. 

It will be observed that in the clause above quoted, the words “except as to the 
provisions,” etc., are inserted parenthetically, following the words “this policy.” In 
the second, or the rider-contract policy, they may perhaps more properly be read as 
at the beginning and preceding the words “this policy.” In our judgment this 
difference is without materiality. 

Since we are not concerned with “double indemnity,” or with “restrictions on 
travel,” etc., the paragraph for construction may well be restated, in concise and 
pertinent form, as follows: 

This policy, except as to the provisions relating to disability, * * * shall be 
incontestable after it has been in force during the lifetime of the insured for a 
period of one year from its date of issue. 

The insistence of the assurance society is: (1) That, in view of this explicit 
excepting language in the policy, the incontestability provision had no application 
to the provision for disability benefits; and (2) that the statutory requirement is 
expressly limited to contracts for life insurance and has no application to a 
contract for disability benefits, disability insurance not being life insurance. 

[1] As to the second of these insistences, we are of opinion that our statute, 
Code, § 6179, is not applicable. This statute appears in article 1, c. 6, of the Code, 
headed “Nonassessment Life Insurance; general provisions,” and provides that, 
“no policy of life insurance shall be issued in this state * * * unless the same shall 
contain the following provisions,” the pertinent provision being found in subsection 
(3) reading: “Policy is entire contract, and is incontestable after two years; 
exceptons.—A provision that the policy shall constitute the entire contract between 
the parties, and shall be incontestable after two years and from its date, except 
for nonpayment of premiums and except for violations of the conditions of the 
policy relating to naval and military services in time of war.” Quite obviously, 
this statute deals alone with Jife insurance, thus defined by this court in Provident 
Life & Accident Ins. Co. v. Rimmer, 157 Tenn. 597, 601, 12 S.W.(2d) 365, 367: 
“Insurance on life includes all policies of insurance in which the payment of the 
insurance money is contingent upon the loss of life.” On the contrary, insurance 
against disability includes policies only in which the payment of the insurance 
money terminates with the loss of life. The one is payable only after death, the 
other is payable only during life. 

[2] It follows, therefore, that unless the right to contest the validity of the 
contracts of insurance evidenced by these policies, that is, the generally recognized 
right by bill in equity to rescind and annul the contract of insurance for misrepre- 
sentation and fraud in procurement, has been expressly limited by pertinent 
provisions in the policies, the chancellor was in error in sustaining the demurrer 
in this cause. It is conceded that in so far as the life insurance is concerned, such 
a limitation to a period of one year is so expressed, and it is sought by the cross-bill 
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to rescind and annul the contracts only in so far as they provided for double 
indemnity and disability benefits. It is, of course, apparent that an attempt was 
made by the draftsmen of the policies to except from the limitation upon contesta- 
bility the double indemnity and disability provisions, but the insistence of the 
insured is that this exception has not been made in apt or effective language. This 
is the determinative question presented. 

The language for construction (condensed by omitting matter not relevant to 
the issues under consideration) is: “This policy, except as to the provisions relating 
to disability * * *, shall be incontestable after,” etc. How can it be said, in the 
face of this quite definite excepting language, that it was intended to declare 
the policy to be incontestable as to its provisions for disability? The phrase 
“relating to” is the equivalent of pertaining to, having reference to (Webster’s New 
International), terms that are comprehensive of the subject indicated. As we 
understand the argument made for the insured, it is that the exception should be 
construed to apply, not to the gerleral obligation, as a whole, to pay disability insur- 
ance, but only to the right to deny liability because certain prescribed conditions of 
liability applicable to claims arising under these heads have not been complied 
with, such as, under a claim for total and permanent disability, giving of notice and 
filing of proofs thereof within stipulated periods, or because the disability has 
resulted from military or naval service, or from self-inflicted injury. It is said 
that it was to preserve to the society the right to contest touching these matters 
after on year that the exception was inserted. 

We think it apparent that the confusion which seems to have arisen in this case, 
and in several of those relied on for the insured, is due to a failure to appreciate 
the distinction between “a denial of coverage and a defense of invalidity” which 
Chief Justice Cardozo, when on the Court of Appeals of New York, so clearly 
emphasized in his opinion in Metropolitan Life Ins. Co. v. Conway, 252 N. Y. 449, 
169 N. E. 642. In that case he said: “The provision that a policy shall be incon- 
testable after it has been in force during the lifetime of the insured for a period 
of two years is not a mandate as to coverage, a definition of the hazards to be 
borne by the insurer. It means only this, that within the limits of the coverage the 
policy shall stand, unaffected by any defense that it was invalid in its inception, 
or thereafter became invalid by reason of a condition broken.” 

|3] There could be no possible necessity for the insertion of a clause reserving 
by exception the right to contest a claim for payment based on disability on the 
ground that the claim did not come within the terms of coverage, that is, the condi- 
tions upon and under which the insurance was to be paid, for example, a showing 
that the disability was total and permanent, and was not self-inflicted. Such rights 
of defense are never affected by time limitations relating to the execution of the 
contract, or issuance of the policy, but arise only and may be asserted whenever 
claims are made under the contract. 

3ecause this form of insurance is of modern origin, few and only recent 
decisions can be found bearing upon the issues presented, and we have none in 
Tennessee in point. However, it appears that some respectable authority is cited 
by learned counsel for the insured, for the construction, strained though it appears 
to us to be, contended for. The leading case relied on is that of Ness v. Mutual 
Life Ins. Co. of New York, 70 F.(2d) 59, decided in the United States Circuit 
Court of Appeals for the Fourth Circuit, reversing the District Court. The 
language construed in that case was not identical with that now under considera- 
tion and lent itself more readily to the construction given it, and that case can be 
distinguished on this ground; and we are inclined to the view that in that case the 
learned writer of the opinion overlooked the distinction hereinbefore referred to as 
emphasized by Chief Justice Cardoza between a denial of coverage and a defense 
of invalidity. In the Ness Case the excepting clause read: “Except for non-pay- 
ment of premiums and except for the restrictions and provisions applying to the 
Double Indemnity and Disability Benefits as provided in Sections 1 and 3 respectively 
this policy shall be incontestable after one year,” etc. The court found the language 
to he involved and ambiguous, calling for the rule applicable when ambiguity 
appears, resolving the doubt in favor of the insured. Stress was put on the use 
of the terms “the restrictions,” etc., “provided,” that is, set out, “in sections 1 and 3, 
respectively,” wherein are set forth in detail matters of coverage. 


_ And so of the case of Thompson v. New York Life Ins. Co. (D. C. Okl.) 9 F. 
Supp. 248, 250, in which the language construed was, “except as to provisions and 
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conditions relating to Disability and Double Indemnity Benefits.” In that opinion 
emphasis was put upon the use of the words “conditions relating to” as having 
application to the conditions of the risk or coverage. The judge in that case 
followed the opinion in the Ness Case. Moreover, in that case the court said that 
no diligence had been shown in discovery of the: alleged fraud the company having 
paid the disability benefits for ten years without question; that the action might 
well be held barred by laches. And in addition to this phase of that case obviously 
influencing the mind of the court in deciding the conceded doubt in favor of the 
insured the court calls attention to the state statute which includes double 
indemnity in life insurance and therefore precludes application of an exception 
to the noncontestability clause thereto; and double indemnity being coupled with 
disability in the excepting clause under consideration, the court found a probable 
want of intention to except either. Much that has been said of the two cases 
mentioned applies, also, to Mutual Life Ins. Co. of New York v. Markowitz (C. C. 
A.) 78 F.(2d) 396, and New York Life Ins. Co. ve Kaufman (C. C. A.) 78 F.(2d) 
398. In the first of these cases, the language construed was identical with that 
in the Ness Case and followed that decision. The language in the Kaufman 
Case was similar to that used in the Thompson Case, supra. It will be observed 
that in the instant case neither the terms “conditions” or “restrictions,” etc., appear. 
The Janguage used is simple and direct and free from ambiguity, “Except as to 
the provisions relating to disability,” etc. Indeed, analysis of the opinion in the 
Ness Case, we think, fairly suggests that, if the language in the case now before 
us had been under consideration, a different conclusion would have been reached. 

And, finally, counsel site, as on all fours with the instant case, Kiriakides y. 
Equitable Life Assurance Society, 174 S. C. 140, 177 S. E. 40, 43, wherein the 
language is identical with that in the case now before us. The opinion in that case 
is largely a reference to the decision in Ness v. Mutual Life Ins. Co., supra, which 
the South Carolina court quotes from at great length and declares disposes of 
the question. As illustrating the very distinction which Chief Justice Cardozo 
emphasizes, and which the South Carolina Court, altogether overlooks, that court 
sets forth in its opinion items, all clearly of coverage, which it says are “the 
provisions relating to disability” intended to be excepted from contestability by 
the use of the language employed. Says that court: 

“Tt will be seen from a study of the disability clause that there are many 
provisions which have to be complied with before the insured claiming disability 
can be paid thereunder. 

“(1) The insured must show that he cannot engage in any work for com- 
pensation of financial value. 

“(2) The insured must show that the disability will continue for a certain 
period unless it involves the loss of sight or certain other injuries enumerated 
therein. ; 

“(3) The company will not pay, in any event, any disability resulting directly 
or indirectly from military or naval service in time of war. 

“(4) The due proof must be made within one year after default in payment 
of premium and must show that the insured became totally disabled as provided 
in the policy. 

“(5) If the insured has not reached the age of 60 years, the society will: 

“(a) Waive all premiums: 

“(b) Pay to the insured a monthly disability income.” 


We think it too plain for argument that everyone of these provisions, or 
conditions, are with respect to matters as to which the exception as to incontesta- 
bility could have no sort of reference. Every one of the items enumerated relate 
to matters of coverage, conditions of the contract to pay which the company could, 
of course, rely upon consistently with recognition of the validity of the contract of 
insurance and without respect to any limitation upon contestability. See Scales v 
Jefferson Standard Life Insurance Co., 155 Tenn. 412, 295 S. W. 58,55 A. L. R. 
537, and cases therein reviewed, in which the distinction is made clear between the 
right to contest for invalidity and the right to deny liability for violation of, or 
noncompliance with, the conditions of the risk assumed. 


So far as we have observed, this South Carolina case is the only case taking 
this view in which the language construed was identical with that in the policies 
now before us, and we are not of opinion that the facts or reasoning of the Ness 
Case justify the adoption by the South Carolina court of the decision therein, 





Life] Standard Life Ins. Co. of the South v. Strong 1307 


in view of the variance in the language. Moreover, as already indicated, in our 
judgment the opinion in the Ness Case, as well as in the others mentioned, following 
it, overlooks the basic distinction to which reference has heretofore been made. 

[4] On the other hand, there are a number of well-reasoned opinions which 
seem to us quite clearly to adopt a more natural construction and a sounder view, 
holding that this language, “except as to provisions relating to disability,” etc., 
means just what it says. In this class are New York Life Ins. Co. v. Davis 
(D. C. W. D. Pa.) 5 F. Supp. 316, 319; Mutual Life Ins. Co. v. Stroehmann et al. 
(D. C. M. D. Pa.) 6 F. Supp. 953; Greber v. Equitable Life Assurance Society 
(Ariz.) 28 P.(2d) 817 (identical language); Mutual Life Ins. Co. v. McConnell, 
20 Pa. Dist. & Co. R. ws Connecticut General Life Ins. Co. v. Brandstein, 233 
App. Div. 723, 249 N. Y. 1018; Kaffanges v. New York Life Ins. Co. (C. C. A. 
Ist) 59 F.(2d) 475; Penn "wud Life Ins. Co. v. Hartle, 165 Md. 120, 166 A. 614, 
91 A. L. R. 1466. While in the Kaffanges Case and in the Hartle Case, both 
supra, the contest was not directed to the particular point now under consideration, 
in both of these cases exceptions were recognized, in accordance with provisions 
therefor, to the incontestability clauses and given effect, both of these cases recog- 
nizing the clear right of an insurance company to cancel or rescind, for fraud or 
false representations, that part of a life policy which provides for payment of 
disability benefits without disturbing the life insurance feature of the contract. 
And in a note in 91 A. L. R. page 1470, following the reported Hartle Case, authori- 
ties are given for the proposition announced in the Hartle Case and also in the 
Kaffanges Case, that the contracts in the policy for life insurance and disability 
insurance are severable. Indeed, this proposition seems to be well settled. In 
addition to the cases mentioned and to others cited by 91 A. L. R 
New York Life Ins. Co., 157 Miss. 469, 128 So. 343, 69 A. L. R. 883. The following 
quotation from the note in 91 A. L. R., above referred to, is in point: “In view 
of the universally accepted rule that the parties to a contract of insurance have the 
right to cancel it by mutual consent or agreement, even though no such right be 
reserved in the policy, at least where the rights of third parties are not injured 
thereby (see 6 Couch on Insurance, Sec. 1407), it seems clear that the disability 
features of such a contract may be so canceled or rescinded apart from the life 
insurance feature.” And, generally, as to severability of contracts of insurance, see 
1 Couch on Insurance, §§ 210-218; and as to incontestability, see 8 Couch on Insur- 
ance, §§ 2155-2155h. 

In conclusion, we adopt from the opinion of Judge Schoonmaker, in New 
York Life Ins. Co. v. Davis, supra, as did Judge Watson in Mutual Life Ins. Co. 
V Stroehmann, oct the following: 

“Our view is that this clause expressly reserves to the insurance company the 
right to contest its liability for disability and double indemnity benefits accruing 
under the policy. No other ruling would give effect to the agreement of the 
parties. Ae two years, the regular life insurance liability of the company may 
not be contested, but the disability and double indemnity provisions always remain 
open to contest. There is no difficulty in canceling the insurance contract as to the 
two items, and leaving it in force as to the regular life insurance factors.” 

It results that the decree sustaining the demurrer to the cross-bill is reversed, 
and the cause is remanded for further proceedings. 


, see Rosso v. 


STANDARD LIFE INS. CO. OF THE SOUTH v. STRONG. 
Court of Appeals of Tennessee, Middle Section. Aug. 10, 1935. 
Certiorari Denied by Supreme Court Jan. 11, 1936. 
89 Southwestern Reporter (2d) 367. 
1. INSURANCE. 


Misrepresentations in application for life policy are material if misrepresenta- 
tions increase risk of loss, and will avoid policy regardless of whether made with 
actual intent to deceive (Code 1932, § 6126). 

(For other cases, see Insurance, Dec. Dig. § 254.) 

2. INSURANCE. 

Upon determination that answers in application for life policy are untrue, 

whether misrepresentations increase risk of loss is question of law for trial court 


(Code 1932, § 6126). 
(Kor other cases, see Insurance, Dec. Dig. § 668[7].) 
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3. INSURANCE. 

Misrepresentation which reasonably influenced insurer’s judgment in making 
contract is “misrepresentation increasing risk of loss” within statute (Code 1932, § 
6126). 

(For other cases, see Insurance, Dec. Dig. § 255.) 

4. INSURANCE. 

Misrepresentation in application for life policy that applicant had never had 
pleurisy held “misrepresentation increasing risk of loss” within statute, avoiding 
policy, where applicant died from pneumonia developing from pleurisy and there was 
no medical evidence of alleged distinction between “primary pleurisy” and “second- 
ary pleurisy” (Code 1932, § 6126). 7 

“Primary pleurisy” is one of symptoms of which interrupt a period of 
apparent good health, or one which seems to precede or cause or lead up to 

a later lesion. In these senses a pleurisy may be as primary as a pneumonia. 

“Secondary” pleurisy indicates clinically that the symptoms of involvement 

of the pleura follow and combine with or supersede the symptoms of involve- 

ment of another organ. 

(For other cases, see Insurance, Dec. Dig. § 291[6].) 

5. INSURANCE. ay 

It will be presumed that person signing application for insurance authorized 
statements therein and had knowledge of contents of application. 

(For other cases, see Insurance, Dec. Dig. § 646[3].) 

6. INSURANCE. ; 

Applicant had duty to disclose true facts in application for life policy, and mis- 
representations which were material to risk and reasonably influenced judgment of 
insurer avoided policy (Code 1932, § 6126). 

(For other cases, see Insurance, Dec. Dig. § 255.) 

7. INSURANCE. 

Where misrepresentation in application for life policy that applicant had never 
been refused life insurance in form applied for increased risk of loss within statute, 
insurer was entitled to cancellation of policy (Code 1932, § 6126). 

(For other cases, see Insurance, Dec. Dig. § 300.) 

Appeal in Error from Chancery Court, Lincoln County; Thomas B. Lytle, 
Chancellor. ; 

Suit by the Standard Life Insurance Company of the South against Floriene 
A. Strong, who filed a cross-bill. From a decree for defendant on her cross-bill, 
complainant appeals in error. 

Reversed and rendered. 

Tyne, Peebles, Henry & Tyne, of Nashville, and J. W. Holman, of Fayetteville, 
for Standard Life Ins. Co. 

W. B. Lamb, Jr., of Fayetteville, for Mrs. Strong. 


NATIONAL LIFE CO. v. McKELVEY et al. No. 13245. 
Court of Civil Appeals of Texas. Fort Worth. Oct. 18, 1935. 
Rehearing Denied Nov. 22, 1935. 
88 Southwestern Reporter (2d) 1061. 
1. INSURANCE. 

Foreign insurance company, incorporated for profit and maintaining reserve, 
which operated under assessment plan, held subject to general insurance laws ot 
state, and hence policy of insured who had not paid assessment payable during July 
was in effect at time of his death in August because of statutory requirement_of 
one month’s grace for payment of premium (Rev. St. 1925, arts. 4716 et seq., 4732, 
4781 et seq.). 

(For other cases, see Insurance, Dec. Dig. §§ 17, 349[2].) 

2. INSURANCE. 

Where policy issued by foreign insurance corporation operating under assess- 
ment plan allowed period of one month in which to pay premium, period of grace 
held to begin at expiration of month allowed for payment under policy (Rev. St. 
1925, art. 4732). 


(For other cases, see Insurance, Dec. Dig. § 186[2].) 
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3, INSURANCE. 

When an ambiguous phrase, or one subject to two constructions, occurs in an 
insurance policy, the one most favorable to insured will be adopted. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 
4. INSURANCE. 

Forfeitures are not favored by the law. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 


Appeal from District Court, Tarrant County; Walter L. Morris, Judge. 

Action by J. H. McKelvey, Jr., and others against the National Life Company. 
From an adverse judgment, the defendant appeals. 

Affirmed. 

E. C. Corry, of Des Moines, lowa, and Thompson & Barwise and Seth Barwise, 
all of Fort Worth, for appellant. 

M. Hendricks Brown, Marvin H. Brown, Jr., and Marvin B. Shannon, all of 
Fort Worth, for appellees. 

MARTIN, Justice. 

On or about September 20, 1912, the National Life Association, an insurance 
corporation organized under the laws of the state of Iowa, issued a policy of life 
insurance to John H. McKelvey, by virtue of which the company contracted to pay 
to his wife the sum of $2,000 in the event of his death while said policy was in force 
and effect. 

On January 22, 1919, Mrs. McKelvey died, and the insured’s children were made 
beneficiaries in said policy of insurance. 

About February 4, 1929, the insurer changed its name to the National Life 
Company but continued to carry on its former relations with its customers without 
any change in the form of policy. The form of McKelvey’s policy is what is 
known as an “assessment policy,” by the terms of which, when an assessment was 
levied, he was given an entire month in which to pay the same. These assessments 
were levied to be paid in the months of January, April, July, and October of each 
year. Proper notice of the July, 1932, assessment was mailed by the company to 
the insured, but he did not pay the same and on August 14th died. Proofs of death 
were furnished by the beneficiaries, but the company refused payment upon the 
ground that the policy lapsed for nonpayment of the July, 1932, assessment. The 
beneficiaries brought suit in the Sixty-Seventh district court of Tarrant county for 
the amount of the policy, for 12 per cent. statutory penalty, and for reasonable 
attorneys’ fees. Upon proper issue joined, in which no questions of fact were 
raised, the court rendered judgment for the plaintiffs for the items sued for, and 
the defendant appealed. 

Quoting from the able brief of appellant: “The most important principle to be 
etermined by this court is the question of whether or not life insurance companies 
which are operating on the assessment plan are subject to the same statutes as are 
companies which are operating on a legal reserve basis. If this court finds that 
assessment or natural premium companies as are described in chapter 5 of title 78 
section 4781 et seq.] of the Revised Civil Statutes of 1925 are subject to and con- 
trolled by the general insurance laws of chapter 3 of title 78 [article 4716 et seq.], 
then this judgment must be affirmed. If, however, there is a distinction between 
assessment companies and legal reserve companies, as this defendant believes the 
aw clearly recognizes, then the judgment will have to be reversed.” We adopt this 
anguage as a fair statement of the real issues in the trial court and in this court. 
Stated in other words, if appellant, a foreign insurance company, conducted on the 
assessment plan, is subject to the provisions of chapter 3, tit. 78, R. C. S., then the 
judgment of the trial court is amply sustained; if it is not so subject, then it would 
be our duty to reverse and render. Assignments of error and propositions there- 
under group themselves around this paramount and controlling question. 

Evidently the learned trial court considered the question as one foreclosed by 
the decision of the San Antonio Court of Civil Appeals in the case of National 
Life Ass’n v. Hagelstein, 156 S. W. 353, and the case of National Life Association 
v. Parsons, 170 S. W. 1038, 1041, by the Galveston Court of Civil Appeals. His 
judgment is directly in line with these authorities. They both hold directly that 
such company is subject to the general provisions of article 4732 included in chapter 
3, title 78, R. C. S. 1925. The pertinent features of this statute here invoked by 
appellees and applied by the trial court are: 
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“Art. 4732. Policies shall contain what—No policy of life insurance shall be 
issued or delivered in this State, or be issued by a life insurance company organized 
under the laws of this State, unless the same shall contain provisions substantially 
as follows: " 

“yok ok 


“2. For a grace of at least one month for the payment of every premium after 
the first, which may be subject to an interest charge, during which month the insur- 
ance shall continue in force, which may stipulate that if the insured shall die during 
the period of grace, the overdue premium will be deducted in any settlement under 
the policy.” 

[1] We fail to discover any material distinction in principle between the Hagel- 
stein Case, supra, and the case at bar. The Supreme Court refused a writ of error 
in that case and, so far as we have been able to learn, no subsequent decision of any 
Texas court has overruled or abridged the effect of it. We are cited to the lan- 
guage of Justice Critz in the case of Logan v. Texas Mutual Life Insurance Associa- 
tion, 121 Tex. 603, 51 S.W.(2d) 288, 53 S.W.(2d) 299, as, “if not expressly over- 
ruled,” being “directly contrary to the opinion of Justice Fly in the Hagelstein Case.” 
An examination of this authority reveals the fact that the insurer in the case was a 
Texas corporation, not a foreign corporation, and was one organized under the 
express provisions of Texas statutes relating to companies formed in this state on 
the assessment plan, without reserves, capital stock, or profits, conducted purely on 
a fraternal basis. The effect of the holding, of course, should be limited to the 
particular class of case presented to the court at the time. If there were no dis- 
tinguishing differences between the two cases, then, of course, appellant would be 
right in its contention. But there is no contention that appellant is other than a 
corporation formed for profit; that it maintained a reserve is shown by the policy 
itself; and that it was not a Texas corporation is admitted. 

The contentions of appellant in this case have each and all, with one exception, 
been decided adversely in the Hagelstein and Parsons Cases, and we do not feel 
inclined to disturb what seems to us to be settled law. National Life Association 
v. Hagelstein (Tex. Civ. App.) 156 S. W. 353; National Life Association v. Parsons 
(Tex. Civ. App.) 170 S. W. 1038. 

|2] The one exception is raised by appellant’s second assignment of error to the 
effect that since the policy itself provided an entire month in which the insured 
could pay the July premium, the trial court was in error when he held the statutory 
month of grace to begin at the expiration of the month of payment. This presents 
a somewhat novel question. The policy provided that: 

“The stipulated payments and quarterly calls required under this contract and 
which the Insured hereby agrees to pay to the Association in order to continue and 
keep said contract in force, are as follows: (a) For the Reserve Fund the sum of 
fifty cents for each year of the insured’s age, as stated herein, for each one thousand 
dollars of insurance carried, any unpaid portion of which is a lien on amount due 
under this policy until paid. (b) For the Benefit Fund the Insured agrees to pay 
quarterly, in the months of January, April, July and October of each year, an amount 
sufficient to meet the necessary losses, which shall be levied by the Board of 
Directors of the Association in accordance with this policy contract. (c) For the 
General Fund, the Insured agrees to pay quarterly in the months of January, April, 
July and October of each year, an amount to be determined by the Board of Direc- 
tors not to exceed one-tenth of one per cent of the amount of this policy.” 

“If any payment or quarterly call which shail be due and owing from the insured 
to the association under this policy, is not paid during the month for which the same 
is made and within which it is due and payable, then and in every such case the 
same shall, without any action whatsoever on the part of the Association, at once 
terminate any and all liability of the Association to the insured or to the beneficiary 
under the policy.” 

It will be noted that a payment any day in the month of July would have been 
within the letter of the contract and not in any period of grace allowed by statute. 
If such grace period is to be allowed at all upon such contract, it certainly began on 
August Ist and not on July Ist, as contended by appellant. The statute provides 
that insurance policies shall provide “for a grace of at least one month for the pay- 
ment of every premium after the first * * * during which month the insurance 
shall continue in force.” If “grace begins when the letter of the contract ends,” then 
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there is no question that the death of the insured, occurring on August 14th, was 
within the period of grace, allowed by law. Article 4732, R. C. S., subd. 2. 

[3, 4] We have in mind also, in this connection, the principle of insurance law 
that when an ambiguous phrase occurs in an insurance policy, or one subject to two 
constructions, the one most favorable to the insured should be adopted by the court. 
And that forfeitures are not favored by the law. 32 Corpus Juris, 1152; 14 R. C. L., 
926; 24 Tex. Jur. 702-705. 

Appellees forcefully present the proposition that the insured in this case was 
entitled to an accumulated reserve of some $55 or more, which, under subdivision 7 
of article 4732, R. C. S., should have been applied by the insurer for extended insur- 
ance, and which, if so applied, would have extended such insurance beyond the time 
of death—regardless of any period of grace. We pretermit any extended discussion 
of this matter with the statement that if the insurer in this case is subject to the 
provisions of article 4732 at all, it would be also subject to this provision as well as 
the one-month grace period provided for in subdivision 2 of said article. 

Finding no reversible error in the judgment of the trial court, we are of the 
opinion that such judgment should be, and it is, affirmed. 


PACIFIC MUT. LIFE INS. CO. OF CALIFORNIA v. THURMAN. 
No. 1587—6448. 
Commission of Appeals of Texas, Section 8. Jan. 8, 1936. 
89 Southwestern Reporter (2d) 202. 
1. INSURANCE. 


Statute providing that policy and application shall constitute entire contract 
between parties held not to render ineffective provision of premium note that note 
should constitute indebtedness on policy, since provision was part of agreement made 
subsequent to issuance of policy (Rev. St. 1925, arts. 4732, 5050). 

(For other cases, see Insurance, Dec. Dig. § 151[1].) 

2. INSURANCE. 

Where premium note provided that it should constitute an indebtedness on 
policy, insurer properly charged such note against reserve and in reduction of 
amount available for purchase of extended insurance (Rev. St. 1925, arts. 4732, 5050). 

(For other cases, see Insurance, Dec. Dig. § 367[2].) 

Error to Court of Civil Appeals of Sixth Supreme Judicial District. 

\ction by Merritt B. Thurman, Jr., against the Pacific Mutual Life Insurance 
Company of California. Judgment for plaintiff was affirmed by the Court of Civil 
Appeals [55 S.W.(2d) 1079], and defendant brings error. 


Judgments of the trial court and the Court of Civil Appeals reversed, and judg- 
ment rendered. 


Thompson, Knight, Baker & Harris and Dwight L. Simmons, all of Dallas, for 
plaintiff in error. 

Sanders & McLeroy, of Center, and C. A. Lord, of Beaumont, for defendant in 
error. 

McClellan, Lincoln & Williams, of Waco, and Seay, Seay, Malone & Lipscomb, 
of Dallas, amici curie. 

TAYLOR, Commissioner. 


Defendant in error, Merritt B. Thurman, Jr., sued the Pacific Mutual Life 
Insurance Company of California, plaintiff in error, on a $2,000 life insurance policy, 
and, upon trial before the court without a jury, recovered judgment against the 
company. The Court of Civil Appeals affirmed the judgment. 55 S.W.(2d) 1079. 

The policy sued on was issued on the life of Merritt B. Thurman, Sr., October 
1, 1924. The insured died September 27, 1929. The company’s position is that the 
policy had lapsed prior to that time for nonpayment of premium on October 1, 1927. 

The first two annual premiums due October 1, 1924, and 1925, respectively, were 
paid in cash. The third, due October 1, 1926, was settled for with a note obligating 
the insured to pay the company on April 1, 1927, the amount of the premium 
($60.66), with interest at the rate of 6 per cent. per annum from date; and reciting 
that “this note is given for the annual premium due October 1, 1926, on policy No. 
55474 issued on the life of Merritt B. Thurman, whereunder said Company is the 
insurer, and shall be considered an indebtedness on and secured by said policy.” 
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The note and interest thereon were never paid; nor was any premium paid or 
settled for after the third, for which the note above described was given. 

The policy provides that, after it shall have been in force three full years, the 
insured may elect, within three months after default in payment of the premium, 
but not later, any one of three options. The first two relate to “cash surrender 
value” and “paid-up endowment insurance,” respectively, and are not material here, 
for the reason that the insured did not elect to avail himself of either. The third 
option, which relates to “paid-up term insurance,” and which the policy provides 
may automatically become in force, provides that the insured may “have the insur- 
ace for the face amount of this policy, less any indebtedness hereon to the Com- 
pany, continued in force from date of default for such term as is hereinafter pro- 
vided, but without the right of loans.” 

[1, 2] The Court of Civil Appeals correctly states the question presented is 
whether the company had a right to charge the premium note against the reserve in 
the policy and thereby reduce the amount of the reserve which would otherwise have 
been available for the purchase of extended insurance. Affirmance of the trial 
court’s judgment was predicated upon the holding that the company had no authority 
to charge the note against the policy reserve. 

The court erred in so holding. The note for the third annual premium signed 
by the insured constituted by its own terms “an indebtedness on and secured by 
said policy.” 

In Amicable Life Ins. Co. v. White (Tex. Civ. App.) 38 S.W.(2d) 860, cited by 
the court in support of its holding, the premium note did not provide that it should 
constitute an indebtedness on the policy and be secured thereby. Furthermore, the 
decision in the White Case is predicated upon the proposition that article 4732, 
R. S. 1925, which provides that the policy and application shall constitute the entire 
contract between the parties, renders ineffective the provision of the note making 
it an indebtedness on the policy. The provision referred to is part of an agreement 
made subsequent to the issuance of the policy, and neither the provision of article 
4732, R. S. 1925, nor the similar provision of article 4953 (now 5050), Rev. St. 1911, 
both of which require the policy to contain the entire contract between the parties, 
has application thereto. State Mutual Life Ins. Co. v. Rosenberry (Tex. Com. 
App.) 213 S. W. 242; Southland Life Ins. Co. v. Hopkins (Tex. Com. App.) 244 
S. W. 989, 992. 

In the case last cited the court, after approving the holding in the Rosenberry 
Case to the effect that article 4953 has no application to agreements between insurer 
and insured made subsequent to the issuance of the policy, says: “But aside from 
these considerations, the extension agreement represented by the note was binding 
upon the insurance company, regardless of whether it violated either or both of the 
statutory articles invoked. American Nat. Ins. Co. v. Tabor [111 Tex. 155] 230 S. 
W. 397. And if the insurance company was bound, then clearly the insured was 
bound also. If the latter is permitted to invoke the extension agreement, and avoid 
the consequences of lapse by virtue of failure to pay the premium in accordance 
with the terms of the policy, the insured must take the extension agreement charged 
with its burdens as well as clothed with its benefits. If held valid for one purpose, 
it must be held valid for all purposes. If void as to the obligations imposed on 
the insured, it is void as to the benefits accruing to the insured.” 

To the same effect are the holdings in Toole v. National Life Ins. Co., 169 Wash. 
627, 14 P.(2d) 468, and Diehl v. American Life Ins. Co., 204 Iowa 706, 213 N. W. 
753; 735; 50 As Lys WR. TSS. 


The insurer should not be required to treat the note as cash to build up the 
policy and keep it in force, unless the insured, upon nonpayment thereof, be required 
to observe his contractual obligation to treat it as a charge against the policy; nor 
should it be rendered more difficult for policyholders to preserve their insurance by 
holding ineffective the contracts of the parties made for that purpose. 


In the case last cited the Supreme Court of Iowa, in construing the sections 01 
the Iowa Code prohibiting the making of an insurance contract other than as plainly 
expressed in the policy, says: “The statute now under consideration does not in 
terms apply to or prohibit the making of supplementary or later modifying con- 
tracts between the company and the insured not contemplated when the policy was 
issued. We cannot conceive of its being against public policy or contrary to the 
terms or purpose of the statute to permit an insurance company to grant an exten- 
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sion to a policy holder by whom through misfortune or otherwise the making of 
prompt payment of premium at the stipulated time may be inconvenient or impos- 
sible. Such extensions, in many cases at least, save the insurance to the policy 
holder.” 

See, also, Wastun v. Lincoln National Life Ins. Co. (C. C. A.) 12 F.(2d) 422; 
Fidelity Mutual Life Ins. Co. v. Price, 117 Ky. 25, 77 S. W. 384; Pacific Mutual 
Life Ins. Co. of California v. Davin (C. C. A.) 5 F.(2d) 481; Hawthorne v. Bankers’ 
Life Co. (D. C.) 52 F.(2d) 309; Alexander v. Northwestern Mutual Life Insurance 
Co. (Mo. App.) 290 S. W. 452. 

It appears from the terms of the policy in the present case that it was not in 
force on the date of the death of the insured, unless by virtue of the extended insur- 
ance provisions. Defendant in error offered no evidence other than the policy 
itself to show that extended insurance was in force at that time. The policy con- 
tains a table of cash loan and non-forfeiture values, in part as follows: 


"End of Cash Loan Value or ! Paid-Up | 
Year Cash Surrender Endowment | Pair-Up Term 
Value Insurance | Insurance 


Years Days Cash 
3 98 202 5 184 0 


The policy further provides, however, that: “The values in the table computed 
as hereinbefore provided, are guaranteed on the condition that the policy shall have 
been in force and the premiums paid in full to the end of the year stated, and that 
there should be no indebtedness hereon to the Company.” (Italics ours.) 

As there was an indebtedness on the policy evidenced by the note of the insured, 
the table above set out was inoperative to show that after lapse the insurance was 
continued in force. 

The policy makes provision for computing the term for which paid-up insurance 
may be extended. The policy, after stating the manner of ascertaining the cash 
surrender value which is based on the policy reserve less a maximum surrender 
charge, provides that any indebtedness thereon to the company shall be deducted 
from the cash surrender value; and that the term of the paid-up insurance shall be 
such as the amount of the cash surrender value reduced by any indebtedness that 
may be on the policy to the company will purchase when applied as the single net 
premium (with interest at 3% per cent. per annum) at the attained age of the 
insured. 

Defendant in error appears to have rested his case on the sole proposition that 
the premium note was not a charge against the policy. This is reflected in the Court 
of Civil Appeals’ statement that: “If the note was properly charged against the 
reserve of the policy, then the policy was not in effect on the date of the insured’s 
death, but if it could not be so charged, the policy was in force.” Plaintiff in error 
offered to show by actuarial testimony the amount and term of paid-up insurance 
represented by the policy after October 1, 1927, and to show the expiration of such 
term prior to the death of the insured. Defendant in error interposed objection, 
which was sustained by the court, to the effect that the policy was the best evidence 
and that the effect of the testimony would be to construe the contract. 

Defendant in error having failed to prove, and the evidence failing to show, 
that the policy was in force at the time of the death of the insured, or that the 
amount of the cash surrender value of the policy extended and applied as provided 
therein was sufficient to purchase extended insurance for a term extended to the 
date of the insured’s death, the trial court should have rendered judgment in faver 
of the company. 

The judgments of the trial court and Court of Civil Appeals are reversed, and 
the judgment is here rendered for plaintiff in error. 

Opinion adopted by the Supreme Court. 





STATE LIFE INS. CO. OF INDIANAPOLIS, IND. v. PARKS. No. 4508. 
Court of Civil Appeals of Texas. Amarillo. Nov. 25, 1935. 
Rehearing Denied Jan. 6, 1936. 
89 Southwestern Reporter (2d) 289. 
1. INSURANCE. 
Under policy providing that monthly payments would be made on receipt of due 
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proof of total and permanent disability, insured who filed proof nearly four years 
after becoming disabled held not entitled to recover payments for period prior to 
filing proof, since proof was not made within reasonable time. 

(For other cases, see Insurance, Dec. Dig. § 539[1].) 

2. INSURANCE. 

Under policy providing for monthly payments on receipt of due proof of total 
and permanent disability, liability of insurer for such payments began on filing of 
required proof, precluding recovery by insured for months prior to filing proof 
nearly four years after becoming disabled. 

(For other cases, see Insurance, Dec. Dig. § 539[5].) 

3. INSURANCE. 

Under policy providing for monthly payments on receipt of due proof of total 
and permanent disability, insured held required to plead and prove that proper proof 
had been furnished, or to show legal excuse for his failure, since receipt by insurer 
of such proof was condition precedent to right of insured to sue. 

(For other cases, see Insurance, Dec. Dig. § 645[2].) 

Appeal from District Court, Lubbock County; Homer L. Pharr, Judge. 

Action by Willis Parks against the State Life Insurance Company of Indian- 
apolis, Ind. Judgment for plaintiff, and defendant appeals. 

Reversed and rendered. 

E. L. Klett, of Lubbock, and Milton W. Mangus, of Indianapolis, Ind., for 
appellant. 

Lockhart & Brown, of Lubbock, for appellee. 

MartIN, Justice. 

This case is an original one in Texas in its facts, so far as our investigation has 
disclosed. The queer reasoning and antagonistic views of the courts in other juris- 
dictions, regarding the controlling issue presented here, together with the importance 
of the question to insurance companies and their policyholders generally, compels a 
rather extended discussion of what appears td us to be a simple and easily solved 
legal question. 

Appellee sued appellant on January 25, 1934, for monthly disability benefits, 
aggregating $1,125, together with penalty and attorney’s fees. These monthly pay- 
ments of $25 each were alleged to have accrued and became due and owing under 
two policies of insurance, both identical in terms and containing the controversial 
clauses hereafter quoted. The disability is alleged to have occurred in May, 1929, 
and recovery was sought and obtained for forty-five months thereafter, or until 
February, 1933. Cancellation was also sought of policy loan agreements, but this 
passes out with the disposition we make of this make and will not be further 
noticed. Judgment was entered for appellee as prayed for. 

The policies each contained the following clauses: 


“Total and Permanent Disability: If the insured, after paying at least one full 
annual premium and before default in the payment of any subsequent premium and 
before attaining the age of sixty years, shall become wholly and permanently dis- 
abled by bodily injury or by disease, so that he is and will be permanently, contin- 
uously and wholly prevented thereby from performing any work for compensation 
or profit, or from following any gainful. occupation, the Company, upon receipt at 
its Home Office of due proof of such disability of the insured as may be required 
by the Company, will grant the following benefits: 

“First: Will waive payment of premiums thereafter becoming due; 

“Second: In addition will pay to the insured a monthly income equal to one per 
cent of the original amount of insurance. The first monthly payment will be made 
upon satisfactory proof of disability as above provided, and the subsequent monthly 
payments will be made on the first day of each month thereafter during such dis- 
ability. * * * 

“Proofs similar to those originally required of such continuous disability must 
be furnished at any time, if requested by the Company, but not oftener than once 
a year, and if the insured should fail to furnish such proofs, or should so far 
recover as to be able to engage in any gainful occupation, the obligation on the part 
of the Company to waive payment of premiums and pay to the insured a monthly 
income shall cease, and the insured shall resume payment of premiums in accord- 
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ance with this contract beginning with the first premium becoming due after failure 
to furnish such proofs or after the date of such recovery. 

“If there be any indebtedness on account of or secured by this policy the accrued 
interest thereon shall be deducted from each income payment.” 

Appellee was permanently disabled in May, 1929. He did not furnish any proof 
of disability until February, 1933, nor did he allege or prove any excuse for such 
failure. On July 1, 1933, appellee filed suit against appellant in county court, 
alleging in part: “Plaintiff alleges that he made proof of such disability and fur- 
nished the defendant with such proof on or about the 6th day of February 1933, and 
under the terms and provisions of said policy, the defendant should have paid to 
the plaintiff, upon receipt of such proof, the said sum of $25.00 and likewise the 
defendant should have paid and is bound and obligated to pay by the terms of said 
policies a like sum on the first day of March, April, May, June, July, August, Sept., 
Oct., and November 1933, or the total sum of $225.00.” 

Judgment was recovered for $349, and paid by appellant. Thereafter, this suit 
was filed for disability benefits occurring prior to the dates last mentioned; that 
is, from May, 1929, to February, 1933. We do not pass on appellant’s plea and 
proof of res adjudicata. 

Under the above facts, appellant here claims that the furnishing of proof of 
total disability marks the beginning of the period for which it is liable for disability 
benefits, the appellee that the beginning of disability marks such period. 

[1, 2] Stated otherwise, in plain language, appellee contends in effect that this 
and other courts have plainly decided that under the policy stipulations already 
quoted he may recover a lump sum, as he did here, without making any proof of 
disability for nearly four years, and without pleading or proving any excuse for 
such failure, this because proof of total and permanent disability established lia- 
bility and waiver took effect as of such date. This contention is based largely upon 
the following language of Judge McClendon in State Life Ins. Co. v. Barnes (Tex. 
Civ. App.) 58 S.W.(2d) 189, 190 (writ refused): “While the authorities in other 
jurisdictions are not in accord upon the question, those in this state, which we think 
are supported by the better reasoning, hold that the waiver took effect at the time 
of the disability, and did not depend upon the time when proof thereof was fur- 
nished.” 

Judge McClendon had before him a radically different state of facts from these. 
He merely was attempting to state the law of the case before him, and in our 
opinion the quoted expression does not rule this case. The disability in the Barnes 
Case last mentioned was insanity. This has often been held to be a valid excuse for 
failure to make proof of disability. See Annotations in 54 A. L. R. 611,59 A. L. R. 
1080, Cooley’s Briefs on Insurance (2d Ed.) vol. 7, p. 5918, where many authorities 
are collated. Proofs were made in the Barnes Case within a reasonable time after 
the death of Barnes and the discovery of the waiver provision of the policy. The 
construction placed by Judge McClendon on the policy did not completely read out 
of it some of its important provisions. Moreover, one of the questions in the 
Barnes Case was one of forfeiture of all rights, not favored in law and not present 
in this case. Waiver of premium payments and forfeiture of the policy were the 
controlling questions, not liability, as here, for monthly benefit paymeutts to one still 
living upon receipt of proof of disability. Here the appellee was able to go about 
and attend to some business. He was in complete possession of his mental faculties 
and was living still at this trial and able to vigorously testify. He waited almost 
four years before he filed any proof of disability. This was an unreasonable time 
as a matter of law. Cooley’s Briefs on Insurance (2d Ed.) vol. 7, p. 5916. Under 
such facts and in the face of the above stipulations of the policy, we find no case 
where recovery has been allowed, though many expressions occur under other facts, 
which sustain appellee’s theory. 

In our opinion, under the present facts, the liability of appellant for monthly 
payments began upon the filing of proofs of disability with it by appellee, and judg- 
ment should have been for appellant. 

___ This conclusion is inescapable, it seems, when the quoted language of the policy 
is interpreted and construed in the light of the facts and circumstances surrounding 
the contracting parties. An insurance company must know its assets and liabilities, 
not only because the most elementary principles of business demand it, but because 
the statute itself commands it, and requires a report of these under oath. In 
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December, 1932, how could appellant report a liability of $1,100 owing appellee or 
show it in its totals, when it was unaware of same, though the debt then was nearing 
its fourth year and steadily becoming larger? How can reserves be set up to meet 
liabilities that are unknown and being hidden? Again, what protection have insur- 
ance companies against almost certain fraud, in many cases, if notice to them or 
proof of disability is to be delayed until time has obliterated all the tracks of its 
perpetrator? 

Undoubtedly concerned with some or all of the matters above mentioned, the 
appellant cast its contract into the following language in part: “Upon receipt * * * 
of due proof of such disability * * * will pay * * * a monthly income 
*  * * The first monthly payment will be made upon satisfactory proof of dis- 
ability * * * The subsequent monthly payments will be made on the first of 
each month thereafter during such disability.” Keeping in mind the problems it 
faced as set out above, we think it aptly chose language which made its liability begin 
only “upon satisfactory proof of disability.” We here call attention to the claim of 
appellee for a lump sum in the face of a contractual obligation calling for monthly 
payments. Again the obligation of appellee was to furnish yearly proofs. Both of 
the above are read entirely out of the contract if appellee’s contention be sustained. 
We quote from the very recent case of Holtz v. New York Life Ins. Co. (Del. 
Super.) 179 A. 497. 499: 

“The contract of the defendant generally is to pay to the insured a certain 
monthly income, upon receipt at the Company’s Home Office, before default in 
the payment of premium, of due proof that the insured became totally and 
permanently disabled; and, specifically, that the first income payment. shall 
become due on the first day of the calendar month following receipt of proof 
of total and permanent disability. These stipulations are lawful and reasonable. 
Their object is to acquaint the company with the occurrence of the disability, so 
that it may make proper investigation and take such action as may be necessary 
to protect its interests. 

“We are concerned with a phase of the contract which contemplates a 
protection to the insured during his lifetime. If the argument of the plaintiff 
is sound, no proof of disability need be made during the life of the insured, but 
may be submitted after his death, and, thereupon, the company becomes liable 
for the payment of the aggregate of the monthly installments of income from 
the occurrence of the disability to the death of the insured. 

“The necessary conclusion would be that the policy constitutes a hybrid con- 
tract of insurance which, at the pleasure of the insured, may be availed of as a 
benefit to himself personally, or as a means of enhancement of his estate upon his 
death, a result quite outside of the purview of the contract. * * * 

“The contract is not to pay disability benefits as and when total and permanent 
disability may arise, but upon receipt of due proof of such disability.” 

The cases appearing to sustain appellee will in general be found to have present 
one or all of the following facts: 


1. Mental or physical condition of the beneficiary which rendered impossible the 
filing of proofs. 


2. A beneficiary who was not a party to the contract and was ignorant of its 
terms. 


3. The actual filing of proofs within a reasonable time. 


The case of Minnesota Mut. Life Ins. Co. v. Marshall (C. C. A.) 29 F.(2d) 
977, 979, is the case believed by us to be more nearly in point for appellee than any 
cited. While we are not able to follow all of its strange reasoning, we take from 
it the following excerpt, which seems in part to apply here: “A construction making 
the disability benefits to begin as of the time of proof might be all right where such 
benefits are sought while the insured is living, but a disability provision such as the 
one to be construed here, where the disability occurs near the due date of the 
premium and continues until death, is made worthless by holding the proof of dis- 
ability and not the disability itself makes it operative.” 

We conclude this phase of the discussion with a syllabi quotation from the case 
of Missouri State Life Ins. Co. v. Le Fevre (Tex. Civ. App.) 10 S. W. (2d) 26/, 
cited by Judge McClendon in the Barnes Case as sustaining his view: “In suit on 
life insurance policy providing for waiver of premiums in case of total disability, 
petition failing to allege either that proof of disability was furnished in accordance 


Life] State Life Ins. Co. of Indianapolis, Ind. v. Parks 1317 


with requirement of policy, or to allege excuse for failure to furnish such proof, 
held fatally defective; it being incumbent under provisions of policy, in order that 
disability benefits be available, to prove either that proofs were made or facts 
excusing making of same.” 

Turning now to a consideration of the cases which sustain our conclusion, either 
outright or by analogy, we cite first the case of Peoria Life Ins. Co. v. Bergholm 
(Cc. C. A.) 50 F.(2d) 67, affirmed by the United States Supreme Court February 15, 
1932, see 284 U. S. 489, 52 S. Ct. 230, 76 L. Ed. 416. Its facts are strikingly similar 
to those of the present case. For convenience, we here set out in parallel columns 
the controversial clauses of the policies in the two cases, the first being those of 
the present case: 

“* * * Upon receipt at its Home Office of due proof of such disability of the 
insured as may be required by the Company, will grant the following benefits : 

“First: Will waive payment of premiums thereafter becoming due; 

“Second: In addition will pay to the insured a monthly income equal to one per 
cent of the original amount of insurance. The first monthly payment will be made 
upon satisfactory proof of disability as above provided, and the subsequent monthly 
payment will be made on the first day of each month thereafter during such dis- 
ability.” 

“Upon receipt by the Company of satisfactory proof that the Insured is totally 
and permanently disabled as hereinafter defined the Company will 

“1. Pay for the Insured all premiums becoming due hereon after the receipt 
of such proof and during the continuance of the total and permanent disability of 
the Insured and will also 

“2. Pay to the Insured a Monthly Income for life of 1% of this Policy: The 
first payment of such income to be paid immediately upon receipt of such proof and 
subsequent payments to be made on the first day of each month thereafter as long 
= the Insured shall live and be totally and permanently disabled as hereinafter 

efined.” 

We construe the Supreme Court opinion as neither approving nor condemning 
the Marshall Case, supra, which it briefly noticed. It is therein stated: “In that 
view the obligation to furnish proof was no part of the condition precedent to the 
waiver; but such proof might be furnished within a reasonable time thereafter. 
Here the obligation of the company does not rest upon the existence of the dis- 
ability but it is the receipt by the company of proof of the disability which is 
definitely made a condition precedent to an assumption by it of payment of the 
premiums becoming due after the receipt of such proof. The provision to that 
effect is wholly free from the ambiguity which the court thought existed in the 
Marshall policy. Compare Brams v. New York Ins. Co., 299 Pa. 11, 14, 148 A. 
$55.” Other cases are: Jefferson Standard Life Ins. Co. v. Williams (Tex. Civ. 
App.) 62 S.W.(2d) 661 (writ refused); Brotherhood of Ry. Trainmen v. Dee, 
101 Tex. 597, 111 S. W. 396; Craig et al. v. Golden Rule Life Ins. Co., 184 Ark. 48, 
41 S. W. (2d) 769; Parker v. Jefferson Standard Life Ins. Co., 158 S. C. 394, 155 
S. E. 617; Burns v. American National Ins. Co. (Tex. Com. App.) 280 S. W. 762; 
Northwestern Mutual Life Ins. Co. v. Dean, 43 Ga. App. 67, 157 S. E. 878; Lewis 
v. Woodmen of the World, 172 S. C. 37, 172 S. E. 702; Hayes v. Prudential Ins. Co. 
(W. Va.) 171 S. E. 824; Jabara v. Equitable Life Assur. Society, 280 Ill. App. 147; 
Black v. Jefferson Standard Life Ins. Co., 171 S. C. 123, 171 S. E. 617: Wick v. 
Western Union Life Ins. Co., 104 Wash. 129, 175 P. 953; Berry v. Lamar Life Ins. 
Co., 165 Miss. 405, 142 So. 445, 145 So. 887; Smith v. Missouri State Life Ins. Co. 
134 Kan. 426, 7 P. (2d) 65; New England Mut. Life Ins. Co. v. Reynolds, 217 Ala. 
307, 116 So. 151, 59 A. L. R. 1075: Western & Southern Life Ins. Co. v. Smith, 41 
Ohio App. 197, 180 N. E. 749; Mobley v. New York Life Ins. Co., 295 U. S. 632, 
55 S. Ct. 876, 79 L. Ed. 1621, 99 A. L. R. 1166. 

[3] Accordingly we hold: 

1. That receipt by the appellant of the proof of disability called for in its 
policies was a condition precedent to the right of appellee to sue, and that the 
furnishing of such had to be pleaded and proven, or a legal excuse for his failure 
properly alleged and shown. 

2. That under the stipulations quoted and the undisputed facts, the receipt by 


appellant of such proof marks the beginning of the period of its liability for monthly 
payments. 
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3. That at all events, the policy provisions quoted required as a condition of 
liability the making of such proof within a reasonable time, which was not done in 
the present case. 

Judgment of the trial court will be reversed and here rendered for appellant. 
Reversed and rendered. 


NATIONAL LIFE & ACCIDENT INS. CO. v. LUCAS FUNERAL HOME. 
No. 13286. 
Court of Civil Appeals of Texas. Fort Worth. Dec. 20, 1935. 
Rehearing Denied Jan. 17, 1936. 
89 Southwestern Reporter (2d) 468. 
1, INSURANCE. | ; 

Provisions of life policy that terms thereof should not be varied except by 
written agreement and that assignment or pledge of policy should be void held not 
binding on beneficiary after policy had become liquidated demand. 

(For other cases, see Insurance, Dec. Dig. § 594.) 

2. INSURANCE. , 

Insurer paying proceeds of life policy to beneficiary after notice of power of 
attorney authorizing collection of proceeds by funeral directors held liable to 
funeral directors for unpaid balance of debt upon which proceeds of policy were 
to have been applied. 

(For other cases, see Insurance, Dec. Dig. § 594.) 

Appeal from Tarrant County Court; David McGee, Judge. 

Action by the Lucas Funeral Home against the National Life & Accident 
Insurance Company. Judgment for plaintiff, and defendant appeals. 

Affirmed. 

A. W. Christian, of Fort Worth, for appellant. 

Mays & Mays, of Fort Worth, for appellee. 



































TEXAS MUT. LIFE INS. ASS’N v. BOYD. No. 1646. 

Court of Civil Appeals of Texas. Waco. Dec. 5, 1935. 
Rehearing Denied Jan. 16, 1936. 

89 Southwestern Reporter (2d) 821. 

1. INSURANCE. 

Unauthorized attempt of mutual benefit association to arbitrarily reduce its 
contractual liability to certificate holders or greatly increase assessments is a 
repudiation of its contract and certificate holder may elect to treat contract at an 
end and sue for assessments paid by him. 

(For other cases, see Insurance, Dec. Dig. § 743.) 

2. INSURANCE. | 

Repudiation of clause in benefit certificate by which benefit association promised 
to pay beneficiaries all death assessments paid by certificate holder during life of 
certificate was repudiation of insurance contract justifying certificate holder’s 
recovery of assessments paid. 

(For other cases, see Insurance, Dec. Dig. § 743.) 

3. INSURANCE. 

Generally, whether certificate holder has elected to consider certificate still in 
force after notice of ground for rescission or termination is for trier of facts. 

(For other cases, see Insurance, Dec. Dig. § 743.) 

4. INSURANCE. 

Whether certificate holder by paying assessments for two months after learn- 
ing of benefit association’s repudiation of its promise to pay beneficiaries all death 
assessments paid by certificate holder during her life-time had elected to continue 
certificate in force on new terms held for trier of facts. 

(For other cases, see Insurance, Dec. Dig. § 743.) 

5. INSURANCE. ; Tt 

Letter from benefit association’s secretary, showing no action by associations 
governing body, agreeing to ratify terms of benefit certificate after certificate 
holder gave notice of election to treat insurance contract as rescinded because 
association rescinded agreement in certificate to pay to beneficiaries death assess- 
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ments paid by certificate holder, did not defeat certificate holder’s election to 
treat certificate as rescinded. 

(For other cases, see Insurance, Dec. Dig. § 730.) 
6. INSURANCE. 

Election to rescind or not rescind an insurance contract is final, absent mutual 
agreement avoiding it. 

(For other cases, see Insurance, Dec. Dig. § 730.) 


Appeal from McLennan County Court; Aubrey Morris, Judge. 

Suit by Mrs. Alberta Boyd against the Texas Mutual Life Insurance Associa- 
tion. From an adverse judgment, the defendant appeals. 

Affirmed. 

Richey & Sheehy, of Waco, for appellant. 

E. C. Street, of Waco, for appellee. 


TEXAS LIFE INS. CO. v. CORK. No. 1588—6510. 
Commission of Appeals of Texas, Section B. Jan. 22, 1936. 
89 Southwestern Reporter (2d) 779. 
1. INSURANCE. 


Clause providing for payment of unpaid premiums out of loan value of life 
policy “after the expiration of the second policy year, if all premiums have then 
been duly paid” held to require payment of third annual premium which was 
payable in advance, notwithstanding thirty-day grace period within which premiums 
might be paid. 

(For other cases, see Insurance, Dec. Dig. § 367[2].) 

2. INSURANCE. ; ao ; ae 

Where premium note provided that if note was unpaid at maturity life policy 
would terminate on date premium had become due, and policy at such time had no 
available loan value, failure of insured to pay note when due lapsed policy as of due 
date of premium. 

(For another cases, see Insurance, Dec. Dig. § 349[3].) 

3, INSURANCE. om al 

Provisions of premium note held binding contract between life insurer and 
insured, notwithstanding note was made subsequent to issuance of policy and its 
terms were not set out in policy. 

(For other cases, see Insurance, Dec. Dig. § 187[1].) 

4. INSURANCE. , a: 

Life insurer’s letters to insured written subsequent to due date of note advising 
him that policy had lapsed and that reinstatement was contingent on evidence of 
insurability held not waiver of forfeiture for nonpayment of note. 

(For other cases, see Insurance, Dec. Dig. § 388[1].) 


Error to Court of Civil Appeals of Sixth Supreme Judicial District. 

Suit by Frances Cork against the Texas Life Insurance Company. Judgment 
for plaintiff was affirmed by the Court of Civil Appeals [59 S.W.(2d) 334], and 
defendant brings error. 

Judgments of both Court of Civil Appeals and district court reversed, and 
judgment rendered for defendant. 

Kyle Vick, of Waco, for plaintiff in error. 

J. W. Chandler, Jr., of Rusk, for defendant in error. 


METROPOLITAN LIFE INS. CO. v. KRUPEL. 
Supreme Court of Appeals of Virginia. Jan. 16, 1936. 
183 Southeastern Reporter 241. 
l. INSURANCE. 


Insured, who worked as laborer for city almost continuously for 107 days 
after leaving employment in foundry in which disability allegedly arose, held not 
“totally and permanently disabled,” within group policy covering insured while 
engaged as foundry employee, notwithstanding insured was on “relief list” when 
employed by city and became ill on several occasions while working for city. 

(For other cases, see Insurance, Dec. Dig. § 516.) 
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2. INSURANCE. 

Insured seeking to recover total and permanent disability benefits provided for 
by group policy had burden of bringing himself within terms of policy. 

(For other cases, see Insurance, Dec. Dig. § 646[8].) 

Error to Corporation Court of Lynchburg. 

Action by Wladyslave Krupel against the Metropolitan Life Insurance 
Company. To review a judgment for plaintiff, defendant brings error; plaintiff 
alleging cross-error. 

Reversed and rendered. 

Argued before Campbell, C. J., and Holt, Hudgins, Gregory, Browning, Chinn, 
and Eggleston, JJ. 

Harrison, Long & Williams, of Lynchburg, for plaintiff in error. 

W. H. Jordan and R. C. Wood, both of Lynchburg, for defendant in error. 

BROWNING, Justice. 

The plaintiff in the trial court, Krupel, was an employee of the Lynchburg 
Foundry Company for a number of years. Such employment termined on April 
1, 1932. While engaged in such employment he was covered by a group policy of 
life insurance issued by the Metropolitan Life Insurance Company, the defendant 
in the trial court. The amount of the policy to which the plaintiff would have 
been entitled if he had brought himself within the provisions of the policy is 
2,000, this sum to be paid in monthly installments, in lieu of death benefits, upon 
due proof furnished the company under the clause: 

“That any employee, while insured hereunder and prior to his sixtieth birth- 
day, has become totally and permanently disabled, as a result of bodily injury or 
disease, so as to be prevented thereby from engaging in any occupation and per- 
forming any work for wage or profit.” 

The plaintiff's claim, on which he brought suit, is based on the contention 
that he became permanently and totally disabled, within the terms of the policy, 
while working for the foundry company as a “pipe grinder,’ which required the 
smoothing of iron castings with an emery wheel, by inhaling particles of dust, 
— produced a condition known as silicosis, which impaired the functions of his 
ungs 


The jury rendered a verdict for the plaintiff in the sum of $397.25, which was 
sustained by the court. 

The defendant brings three grounds of error, and the plaintiff alleges cross- 
error, based upon an instruction granted by the court on the question of damages, 
which denied the plaintiff’s right to recover the full amount of the policy, which 
was sued for. 

In our view of the case it is only necessary to comment upon one of the 
defenses for the determination of that disposes of the case. 

The defendant moved the court to set aside the verdict and enter final judg- 
ment for it. 

[1] It was proven that the plaintiff, after the termination of his employment 
by the foundry company, which was in March, 1932, became an employee of the 
city of Lynchburg. He worked for the city from June 27, 1932, to October 12, 
1932, a period of 107 days, for which he was paid 10 cents an hour for a part of 
the time and 25 cents an hour for the residue. The difference in his wages was 
on account of the recognition by his employer of his worth and character as a 
worker. In this employment he worked almost continuously, losing comparatively 
little time. He did such work as shoveling rock and wheelbarrowing rock to a con- 
crete mixer and unloading gravel, sand, and cement. The foreman of the work 
being done by the city, in describing the character of Krupel as a worker, said 
that “he was as good as the rest, according to his age.” The work he did was not 
inconsequential or trivial. It was such as any other person would be required to 
do who offered himself for such service. 


It is true that while so engaged he became sick on two or more occasions and 
that some of the employees complained of having to use the same drinking cup 
because Krupel coughed and expectorated. 

The effect of his having engaged in this work upon his right to recover under 
the policy was sought to be parried, by his counsel, by urging the fact that he was 
on what was known as the “relief list” when he became employed by the city. This 
fact and the incidents of his occasional sickness are, in our opinion, ineffectual to 
sustain the purpose for which they are urged. 
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[2] The burden is on the plaintiff to bring himself within the terms of the 
policy. He was able to and did perform hard physical labor for wage and profit, 
for a sustained period of time. 

Neither the plaintiff nor any witness attempts to make any explanation of his 
work for the city or offer any justification for it which would impair or nullify 
its natural effect to defeat his recovery. 

The case of Atlantic Life Insurance Co. v. Fugate, 161 Va. 27, 170 S. E. 573, 
576, is very like the present case in principle. It is there said: 

“The burden was on the plaintiff to establish by a preponderance of the 
evidence that before the lapse of the policy he became totally and permanently 
disabled and was by such disablement prevented for life from engaging in any 
gainful occupation, and that from the onset of this disability until the time of his 
death he was physically and mentally incapable of giving notice or furnishing 
proof satisfactory to the company. This burden plaintiff has failed to bear.” 

We think we need not say more 

The judgment is reversed, and final judgment is entered for the plaintiff in 
error. 

Reversed. 


KINCAID v. EQUITABLE LIFE ASSUR. SOC. OF THE UNITED STATES. 
: No. 8108. 
Supreme Court of Appeals of West Virginia. Dec. 3, 1935. 
Rehearing Denied Jan. 13, 1936. 
183 Southeastern Reporter 40. 
1. INSURANCE. 

Contract of life and disability insurance is to be construed according to its 
own terms. 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 

2. INSURANCE. 

One authorized by insurer to prepare application of insurance prospect for 
life and disability insurance will be deemed to represent insurer fully in prepara- 
tion, when insurer has given no notice of limitation, and, under such circum- 
stances, notice to preparer of fact relevant to application is notice to insurer. 

(For other cases, see Insurance, Dec. Dig. § 378[3].) 

3. INSURANCE. | ‘ s ’ 

Where insured imparted correct information to insurer’s representatives, their 
failure to make application contain that information constituted no defense to 
action on life and disability insurance policy. 

(For other cases, see Insurance, Dec. Dig. § 379[4].) 


Syllabus by the Court. 

1. An insurance contract is to be construed according to its own terms. Such 
contracts vary; and judicial construction thereof must vary accordingly. 

2. One authorized by an insurer to prepare the policy application of an insur- 
ance prospect will be deemed to represent the insurer fully in the preparation, when 
the latter has given no notice of a limitation. Under such circumstances, notice 
to the preparer of a fact relevant to the application is notice to the insurer. 

Error to Circuit Court, Ritchie County. 

Action by Evert C. Kincaid against the Equitable Life Assurance Society 
of the United States. Judgment for plaintiff, and defendant brings error. 

Affirmed. 

Charles W. Louchery and Kendall H. Keeney, both of Clarksburg, for plain- 
tiff in error. 

Lilly & Lilly, of Charleston, and S. A. Powell, of Harrisville, for defendant 
in error. 

Hatcuer, Judge. 

This action involves the effect on a life and disability insurance policy of 
untrue health statements in the application for the policy. The plaintiff is the 
holder of such a policy, and recovered a judgment thereon against the defendant. 

The plaintiff is a farmer. He was solicited in June, 1931, to make applica- 
tion for the policy by Page Morrison and T. B. McQuain. Morrison was “insur- 
ance salesman” and “soliciting agent” of defendant. He also was a_ district 
supervisor in charge of defendant’s local agents. (His district comprised all 
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of West Virginia and parts of three other states.) McQuain was a local soliciting 
agent of defendant. Plaintiff testified that when approached by the two, he 
informed them he did not consider himself a desirable insurance risk because he 
had suffered a fractured skull in 1929 serious enough to require hospitalization 
for several days. However, he had been in seemingly sound health since the 
injury; so the insurance agents insisted that he submit to a physical examination 
by Dr. Rymer, the defendant’s physician, which the plaintiff did. In connection 
therewith, the doctor read to plaintiff certain questions on defendant’s printed 
application form, respecting plaintiff's past health and medical treatment, pur- 
ported to record plaintiff's answers thereon and had him sign the application. 
Both Morrison and McQuain countersigned the application. Plaintiff testified 
that in response to Dr. Rymer’s interrogation he related to the doctor his injury 
and consequent treatment in 1929. The answers written in the application by 
the doctor negatived any past injury. The application was forwarded to the 
defendant and was attached to and made a part of the policy in question. Morri- 
son and McQuain delivered the policy to plaintiff, and congratulated him on 
passing a favorable physical examination. The plaintiff testified that he did not 
read the application when he signed it and did not read either the application 
or the policy until this controversy arose. 

Morrison paid the first (annual) premium ($434.40) for plaintiff, accepting 
the latter’s notes (without interest) which were later paid. When the second 
premium became due, plaintiff considered letting the policy lapse; but both 
McQuain and Morrison urged him to pay the premium, saying that he could 
not buy another policy “as good” as the instant one, and that if he did not have 
the full amount of the premium, arrangements could be made with the defendant 
to carry him, which was done. Plaintiff commenced to suffer mental disturbances 
in the fall of 1932, which incapacitated him from regular work. His malady 
continued and in the spring of 1933, he filed with defendant a disability claim, 
which was rejected. The defendant also notified him that, having learned of 
the falsehood of certain material answers made by him to questions in his applica- 
tion for insurance, the disability and double indemnity provisions of his policy 
were rescinded. The defendant tendered plaintiff the premiums paid for those 
provisions, which tender was refused. Plaintiff was examined shortly before 
the trial herein (July, 1934) by a neurologist who testified that, in his opinion, 
the plaintiff had neurasthenia, which permanently disabled him from performing 
any sustained physical or mental work, and that there was no causal connection 
between plaintiff’s injury in 1929 and his present condition. No testimony opposed 
this opinion. 

Dr. Rymer denied that he was informed by plaintiff of his 1929 injury and 
treatment when the latter was answering the questions in his application for the 
policy. Morrison testified that the plaintiff’s testimony was “substantially cor- 
rect”; that plaintiff did inform the witness and McQuain of his injury and treat- 
ment in 1929, but that the witness did not impart the information to the defendant 
because, as he said, “that was out of my authority.” McQuain was not called 
as a witness. 

The jury found a general verdict for plaintiff and in addition thereto answered 
in his favor a special interrogatory asking if he informed Dr. Rymer of the 1929 
accident and the treatment incident thereto. 

The defense is based on certain provisions in the application and policy. The 
application is in two parts. Part 1 contains the following covenant: “I hereby 
agree * * * that no agent or other person except the President, Vice-President, 
the Secretary, the Treasurer or a Registrar of the Society has power to make 
or modify any contract on behalf of the Society or to waive any of the Society’s 
rights or requirements, and that no waiver shall be valid unless in writing and 
signed by one of the foregoing officers. All of the foregoing answers and all 
those contained in Part II hereof are true, and are offered to the Society as an 
inducement to issue the policy or policies for which application is hereby made.” 

The policy covenants that it and the application (attached to the policy) 
constitute the entire contract between the parties, and that all statements made 
by the insured shall, in the absence of fraud, be deemed representations and not 
warranties. 

[1] The defendant’s brief contends that because of those covenants, the false 
answers in the application defeat plaintiff's right of recovery. Numerous cases 
are cited in the brief as supporting the contention. The citations are not apposite, 
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however, because they present facts or policies or both which are materially 
different from those here. For example, in our own cases of Myers v. Mutual 
Life Ins. Co., 83 W. Va. 390, 98 S. E. 424, Harris v. New York Life Ins. Co., 
86 W. Va. 638, 104 S. E. 121, Woody v. Continental Life Ins. Co., 105 W. Va 
215, 141 S. E. 880, and Stockton v. Continental Life Ins. Co., 105 W. Va. 240, 
141 S. E. 878 (all cited by defendant), truthful answers were not given the 
medical examiner by the applicant. Here, the verdict of the jury says that the 
plaintiff spoke the truth to the examiner. Again, in Shamblen v. Modern Wood- 
men, 105 W. Va. 252, 142 S. E. 447 (especially relied upon by defendant), both 
the facts and the policy provisions were materially variant from those here. 
There, false answers were intentionally made by the applicant at the suggestion 
of the representative of the Woodmen. After which, the answers were read to 
the applicant, who then signed a certificate (required by, and a part of, the policy) 
stating that he had verified each answer and that each was true; and agreeing 
that the exact truth of the answers should be a condition precedent to a binding 
insurance contract; and that no information given to the soliciting agent should 
bind the insurer. Here, the application did certify that the answers were true, but 
contained none of the other rigid covenants of the Shamblen application. 

2, 3] Counsel for plaintiff point out that he does not claim a modification 
or waiver by defendant’s agents of any of the policy requirements (which the 
application forbids); that the policy herein does not repudiate information given 
to the soliciting agents, or provide that it should be void 1f a false answer was 
recorded in the application (as did the policy in the Shamblen Case). Counsel 
take the following position: That the two soliciting agents and the medical 
examiner were acting for and represented the defendant in preparing plaintiff’s 
application; that he had the right to assume that his answers had been correctly 
inscribed by the examiner on the application form when it was presented to him 
for his signature; that his failure to read it is doubly excused since the counter- 
signature of the two soliciting agents gave him double assurance that the applica- 
tion was correctly prepared; and that the information of his injury in 1929 given 
both to the agents and to the examiner must be taken as information to defendant 
itself. 

We are of opinion that counsel’s position is well taken. It is apparent that 
the medical examiner was acting for the defendant in filling out the application, 
and that the two soliciting agents were also acting for defendant in inducing 
plaintiff to make the application. The application form did not notify plaintiff 
of any limitation on the health questions (as was contemplated by Mr. Cooley 
in his comments, 8th vol. authority of defendant’s examiner as an auditor or 
recorder of the answers to Briefs on Ins., Supplement (2d Ed.), p. 4142, referred 
to in defendant’s brief). -In the absence of such a limitation, it is familiar law 
that “An agent of an insurance company, authorized to * * * forward applications 
for acceptance to the company, must be deemed the agent of the company in all 
he does in preparing the application.” Deitz v. Providence-Washington Ins. Co., 
31 W. Va. 851, 8 S. E. 616, 617, 13 Am. St. Rep. 909. Accord: Medley v. German 
Alliance Ins. Co., 55 W. Va. 342, 346, 47 S. E. 101, 2 Ann. Cas. 99. Having 
imparted correct information to the representatives of defendant, the plaintiff 
(in the absence of restrictive covenants) had the right to assume that his appli- 
cation, prepared by one representative (the examiner) and approved by the other 
two representatives (the soliciting agents), would contain that information. 
heir failure to have the application do so must be taken as the failure of the 
defendant itself, and, accordingly, constitutes no defense to this action. Bays v. 
Farmers’ Mutual Fire Association, 114 W. Va. 164, 166, 167, 171 S. E. 253. 

The defendant’s brief charges error to a hypothetical question asked the 
neurologist and to the instructions given on behalf of plaintiff. When the question 
was propounded, the defendant’s counsel interposed a general objection. They 
were asked to be more specific and refused. Under such circumstances, we are 
of opinion not to review the question. State v. John, 103 W. Va. 148, 154, 155, 
136 S. E. 842; Oil Service Co. v. Detroit Fidelity & Surety Co., 105 W. Va. 130, 
134, 141 S. E. 626. The instructions, being in harmony with our rulings herein, 
need no specific comment. 


The judgment of the circuit court is accordingly affirmed. 
Affirmed. 
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O’CONNELL v. NEW YORK LIFE INS. CO. 
Supreme Court of Wisconsin. Jan. 7, 1936. 
264 Northwestern Reporter 253. 
1. INSURANCE. : 

Courts, in determining whether prostration satisfies policy requirement that 
death be effected solely through external, violent, and accidental cause, make no 
distinction between sunstroke and heat prostration. 

(For other cases, see Insurance, Dec. Dig. § 455.) 

2. INSURANCE. 

Injuries resulting from heat prostration or sunstroke are not only accidentally 
effected, but are produced by “accidental means” within policy requirement that 
death or bodily injury be effected solely through external, violent, and accidental 
cause. 

(For other cases, see Insurance, Dec. Dig. § 455.) 

3. INSURANCE. = a. 
Term “accidental means,” as used in policies providing for double indemnity 


for death effected solely through external, violent, and accidental cause, must be 
interpreted according to usage of average man. 

(For other cases, see Insurance, Dec. Dig. § 455.) 

4. INSURANCE. 

Death from double pneumonia following heat prostration held effected solely 
through “external, violent, and accidental cause,” within double indemnity clause 
of life policy. 

(For other cases, see Insurance, Dec. Dig. § 515.) 

Appeal from a judgment of the County Court of Chippewa County; Dayton 
E.. Cook, County Judge. 

Affirmed. 

This was an action commenced on July 16, 1934, by Mary O’Connell, plaintiff, 
against New York Life Insurance Company, defendant, to recover double indem- 
nity in the sum of $1,000 upon a policy of insurance issued by the defendant on 
the life of Thomas O’Connell, deceased. 

By the terms of the policy, the payment of double indemnity was conditioned 
upon proof “that the death of the insured resulted directly and independently of 
all other causes from bodily injury effected solely through external, violent and 
accidental cause, and that such death occurred within sixty days after sustaining 
such injury. * * * ” 

The insured died of double pneumonia following heat prostration, and it was 


defendant’s contention that the death was not caused by accidental means within 
the terms of the policy. 


The case was tried to the court and jury and a general verdict for the 
defendant was rendered. Upon motion, the court ordered judgment in favor of 
plaintiff notwithstanding the verdict. Defendant appeals. 

Bundy, Beach & Holland and E. B. Bundy, all of Eau Claire, for appellant. 


Alexander Wiley, of Chippewa Falls, for respondent. 
WICKHEM, Justice. 


The evidence is not in dispute. Thomas O’Connell was a plumber. On July 12, 
1932, he was working on the construction of a sewer in Chippewa Falls. His work 
consisted of laying the sewer pipe. The trench in which the sewer was laid was 
eight feet deep and approximately three feet wide. The temperature was about 
110 degrees. The air was muggy and close. After some hours of work in this 
ditch, O’Connell returned to the plumbing shop and shortly thereafter collapsed 
and fell, striking his head at the base of the skull. Within twenty-four hours, he 
developed pneumonia from which he died. 

It is conceded that the blow on the head was not sufficient to cause or even 
materially contribute to his death, and also that the pneumonia was induced by 
heat prostration. The sole question in this case is whether heat prostration satisfies 
the policy requirement that death or bodily injury be “effected solely through 
external, violent and accidental cause.” If it does, the policy applies and the 
judgment below was correct. 


1; 2] The following rules may be said to be well established in relation to 
this subject: 
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(1) That courts have made no distinction between sunstroke and heat prostra- 
tion, however different their medical effects may be. 

(2) That the weight of authority and the best-considered cases hold that 
injuries resulting from heat prostration or sunstroke are not only accidentally 
effected, but produced by accidental means. See Richards v. Standard Accident 
Ins. Co., 58 Utah 622, 200 P. 1017, 17 A. L. R. 1197; Continental Cas. Co. v. 
3ruden, 178 Ark. 683, 11 S.W.(2d) 493, 61 A. L. R. 1197. 

While the United States Supreme Court in the case of Landress v. Phoenix 
Mut. Life Ins. Co. et al., 291 U. S. 491, 54 S. Ct. 461, 78 L. Ed. 934, 90 A. L. R. 
1382, appears to take a different view, this court has heretofore followed the rule 
defended by Mr. Justice Cardozo in his dissenting opinion in the Landress Case. 
Wiger v. Mutual Life Ins. Co. of New York, 205 Wis. 95, 236 N. W. 534, 538; 
Fehrer v. Midland Cas. Co., 179 Wis. 431, 190 N. W. 910; Fox Wisconsin Cor- 
poration v. Century Indemnity Co. (Wis.) 263 N. W. 567, decided Dec. 3, 1935. 

[3] The test applicable to such cases is thus stated in the Wiger Case, supra: 
“It is our conclusion that the term ‘accidental means’ must be interpreted according 
to the usage of the average man.” In the same case, the following statement of 
Judge Cardozo was approved: “‘But our point of view in fixing the meaning of 
this contract must not be that of the scientist. It must be that of the average 
man * * * This test—the one that is applied in the common speech of men—is also 
the test to be applied by courts.’” 

[4] Applying this test to the undisputed facts of this case, we entertain no 
doubt that the death of insured was effected solely through external, violent, and 
accidental cause, and that the double indemnity clause is applicable to the situation. 

While the cause was submitted to the jury and a verdict rendered for defendant, 
we discover no jury issue that would constitute a barrier to judgment nothwith- 
standing the verdict. The facts were not in dispute and there could be no reason- 
able difference of opinion as to the proper inferences to be drawn from these facts. 

Judgment affirmed. 
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VINTHER et al. v. SUNSET MUT. LIFE INS. CO Civ. 10419. 
District Court of Appeal, Second District, Division 1, California. 
Jan. 6, 1936. 
53 Pacific Reporter (2d) 182. 
1. INSURANCE. 

Test whether health and accident insurer waived forfeiture for nonpayment of 
premium on due date was whether insurer’s conduct induced insured to believe pay- 
ment within reasonable time after due date would be accepted, and had acted accord- 
ingly, and that until some notice was given more specific than that given forfeiture 
would not be insisted upon. 

(For other cases, see Insurance, Dec. Dig. § 388[4].) 

2. INSURANCE. 

In action on health and accident policy containing provision that policy con- 
tained entire insurance contract and no change would be valid unless indorsed by 
executive officer of insurer, whether insurer sent letter changing due date for pay- 
ment of premiums, and whether terms of letter were agreed to by insured, held for 
jury. 

(For other cases, see Insurance, Dec. Dig. § 668[3].) 

3. INSURANCE. 

In action on health and accident policy, whether insurer had waived forfeiture 
for nonpayment on due date by accepting premium payment after due date so that 
last premium sent twenty-three days after due date and day before insured’s acci- 
dental death kept policy in operation at time of death held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[15].) 


Appeal from Superior Court, Los Angeles County; Warren V. Tryon, Judge. 

Action by Preston Vinther and others against the Sunset Mutual Life Insur- 
ance Company. From an adverse judgment, the defendant appeals. 

Affirmed. : 

Carlos S. Hardy, of Los Angeles, for appellant. 

Eugene P. Fay, of Los Angeles, for respondents. 

Rotu, Justice pro tem. 

Plaintiffs and respondents are the children of Claude A. Vinther, now deceased. 
Said deceased on December 11, 1930, entered into a contract with defendant, insur- 
ing himself against sickness and accident, in consideration for which policy of 
insurance, deceased paid quarterly premiums in a stipulated amount. The contract 
of insurance by its express terms provided that the next quarterly premium due 
immediately subsequent to the issuance of the contract was March 15, 1931, and was 
payable quarterly thereafter. Deceased was killed in an accident at Red Bluff, Cal., 
on July 9, 1933. On July 8, 1933, the day prior to his death, deceased had mailed to 
defendant from the postoffice at Proberta, Cal., the quarterly payment which had 
become due on June 15, 1933. From the date of issuance of the policy until the 
fiual premium was paid, premiums became due and were paid as follows: 


“Due date as fixed by policy Date Paid Days Late. 
December 11, 1930 December 11, 1930 
March 15, 1931 March 23, 1931 


June 15, 1931 
September 15, 1931 
December 15, 1931 
March 15, 1932 
June 15, 1932 
September 15, 1932 
December 15, 1932 
March 15, 1933 
June 15, 1933 


June 26, 1931 

October 1, 1931 

anuary 23, 1932 

March 19, 1932 

July 1, 1932 ‘ pS. 
September 23, 1932 

January 6, 1933 21 
April 5, 1933 20 | 
July 8, 1933 23 


It will be observed from the foregoing compilation that premium payments, with 


the exception of the first, were never made as required by the policy, but were made 
and accepted when overdue from four to thirty-eight days. The contract of insur- 
ance made no provision for a period of grace. The final payment was mailed on 
July 8, 1933, in the form of a money order. The money order was received by 
defendant on July 11, 1933. On July 12, 1933, one of defendant’s officers wrote a 
letter to the insured with respect to the final delayed premium payment and the con- 
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sequences of such delay, saying in part: “We are in receipt of money order for 
$12.00 to apply on the above numbered policy, which we are holding subject to your 
order and which we will return to you if for any reason you are not reinstated.” 
According to the testimony adduced by defendant, this letter was sent to deceased 
prior to receipt on the same day of a letter dated July 10, 1933, from Wetter & 
Rankin, attorneys for plaintiffs, located at Red Bluff, Cal., advising defendant of 
the insured’s death. The postmark on the letter from the attorneys showed that 
it had been mailed in Red Bluff at 9 p. m., July 10th. It was received by defendant 
at 2 p. m. on July 12th. Upon receipt of the Wetter & Rankin letter, defendant 
replied by mail under date of July 12, 1933, that the Vinther policy had lapsed for 
nonpayment of premium on July 1, 1933, and inclosed to the attorneys the money 
order which had been received from the insured on July 11, 1933, and defendant also 
stated, “In view of the circumstances, please disregard our letter which was mailed 
to Mr. Vinther earlier in the day regarding reinstatement.” The money order mailed 
from Proberta, Cal., and referred to in the letter of defendant to deceased, which 
was allegedly written before receipt of the letter from the attorneys for plaintiffs, 
was introduced in evidence and showed an indorsement thereon made by defendant. 

[1] Plaintiffs proceeded on the theory that prompt payment of quarterly pre- 
miums had been waived by the conduct of the defendant, and that by reason of said 
conduct, deceased had been given a reasonable time after due date of the premiums 
to make payment thereof. The case was tried before a jury, which brought in a 
verdict for the plaintiffs. 

The primary question involved is, whether the facts detailed establish a waiver 
by the insurer of that clause in its contract of insurance requiring prompt payment. 
Nelson v. National Guaranty Life Co., 131 Cal. App. 669, 21 P.(2d) 1022 (hearing 
denied by Supreme Court), is directly in point. In the Nelson Case, speaking with 
reference to similar facts, the court said 131 Cal. App. 669 at page 672, 21 P.(2d) 
1022, 1023: “Had defendant, by its course of dealing as shown from the facts stated, 
waived the forfeiture? The test should be, whether by such conduct the insured 
had been led to believe that payment made within a reasonable time after the 15th 
would be received in discharge of the installment and the policy would continue in 
force, and had acted accordingly, and that, until some notice was given, other and 


different and more specific than those referred to, the forfeiture would not be insisted 
upon. 


“The theory of defendant is that as a matter of law the lapse under the contract 
was brought about by default of payment, and that subsequent receipt of the pay- 
ment worked a reinstatement. The notices to some extent were worded to create 
that impression. While the policy provided that, if a lapse occurred on the 15th, 
the contract was ended and reinstatement could only be had as provided in the 
policy, as quoted above, yet in the many lapses no reinstatement had been made as 
required by the policy. Of course, all these provisions are for the benefit of the 
company and can be waived by it, and the fair inference was that, as proof of health 
had never been required, the payments were being accepted as continuation of the 
policy and not reinstatement. Such understanding by the insured operated as a 
waiver of all the provisions relating to forfeiture until specific notice should be 
given. 

“The contract, if those forfeiture provisions were waived, was in that class 
where nonpayment of an installment would not work a forfeiture, and where the 
law permits payments to be made until definite notice is given that failure so to do 
will work a forfeiture. The result of this course of reasoning would seem to be 


that this contract was in force at the time of death, whether the payment was in 
fact made or not.” 


Defendant sought to avert the effect of the evidence, which has been summar- 
ized, by attempting to prove that on February 27, 1931, it had by letter, with the 
terms of which deceased had acquiesced, changed the due date of premiums by 
advancing the date of payment thereof to April 1, 1931, and providing that thereafter 
premiums were to be paid quarterly on the first of the month for all quarters suc- 
ceeding April 1, 1931. It is not contended that this letter was ever attached to the 
policy, or that an approval of the change was indorsed on the policy. The policy 
itself contained the following provisions: 
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“Standard Provisions. 1. This policy includes the endorsements and attached 
papers, if any, and contains the entire contract of insurance. * * * 2. * * * 
No change in this policy shall be valid, unless approved by an executive officer oi 
the Company, and such approval to be endorsed hereon.” 

[2-4] Whether or not the letter of February 27, 1931, which was not found 
among the effects of the insured, was actually sent, was a question of fact. Whether 
the terms thereof were ever agreed to by the insured, was also a question of fact. 
When considered in connection with the provisions of the policy itself and the 
admitted fact that the insured, in spite of said letter and shortly after the alleged 
transmittal thereof, did pay, on March 23, 1931, the premium according to the terms 
of the policy and not the letter, it cannot be said by this court that there was no 
substantial evidence to sustain the jury’s implied finding that the letter was not 
sent and that, if sent, it was not acquiesced in by the insured. Conceding for the 
purposes of this case that, in spite of the provisions of the policy requiring indorse- 
ment thereon of any change, it could be changed by letter, it is clear on the facts of 
this case that, whether the letter was sent, and what the decedent did after receipt 
thereof, if it was sent, were questions of fact. The jury was justified in concluding 
from the facts that the terms of the policy with reference to payment date of pre- 
miums were not changed. Furthermore, as has been undoubtedly observed, even 
though defendant’s theory as to the policy change by letter were adopted, the evidence 
shows that on three different occasions the defendant accepted late payments on its 
own theory of what the due date was, two of which were the quarterly payments 
immediately preceding the last one. Even under such comparatively limited cir- 
cumstances, the doctrine announced in Nelson y. National Guaranty Life Co., supra, 
would apply, and, in our opinion, a court or jury upon evidence merely of the last 
two consecutive delinquencies without protest by defendant would be justified in find- 
ing a waiver of the prompt payment clause. We find no prejudicial error in the 
instructions given, or in the failure of the court to direct a verdict, or to give five 
of the instructions requested by the defendant. Each of such five instructions 
assumed as facts controverted matters and were, in fact, requests for a directed 
verdict in defendant’s favor. Each was properly refused. Bellon v. Silver Gate 
Theatres, Inc. (Cal. Sup.) 47 P.(2d) 462, 469; Tucker v. San Francisco, 111 Cal. 
App. 720, 296 P. 101. 

The judgment is affirmed. 

We concur: York, Acting P. J.; Doran, J. 


PRUDENTIAL INS. CO. OF AMERICA v. DISMORE. 


Court of Appeals of Kentucky. Dec. 17, 1935. 
88 Southwestern Reporter (2d) 924. 
1. INSURANCE. 


“Total and permanent disability” within health policy, although not regarded 
as disability which is complete and continuing until death, imports continuance of 
degree of disability for an indefinite period of appreciable duration, and not merely 
transient or temporary incapacity. 

(For other cases, see Insurance, Dec. Dig. § 528.) 

3. INSURANCE. 


In action on health policy for total and permanent disability during designated 
period, allegations of answer pleaded in abatement, that insurer’s demand for 
proof of continuance of disability had been refused by insured and that policy 
provided that upon such refusal waiver of premiums and payments of indemnity 
should cease, held demurrable, where demand was not made until three months 
after entire period for which claim was being asserted, and two months after suit 
was filed. 

(For other cases, see Insurance, Dec. Dig. § 640[4].) 

4. INSURANCE. 


In action for disability benefits of health policy, allegations of answer traversing 
disability during period for which recovery was claimed and denying insurer's 
liability under policy for failure of insured to furnish proof of continuance of 
disability as required by policy, and denying anticipatory allegations of petition 





Prudential Ins. Co. of America v. Dismore 1329 


as to plaintiff having given notice of disability and claim, held sufficient as against 
demurrer. 

(For other cases, see Insurance, Dec. Dig. § 640[1].) 

5. INSURANCE. 

In action for disability benefits of health policy upon which benefits had been 
recovered for period immediately preceding that for which suit was brought, 
allegations of answer that insured had failed to give notice and proof of disability 
as required by policy before any claim would be recognized held insufficient as 
against demurrer, since provision of policy had express application to original 
claim, and not to claim based upon presumed continuance of disability already 
recognized. 

(For other cases, see Insurance, Dec. Dig. § 640[4].) 

6. INSURANCE. 


In action for disability benefits of health policy, allegations of answer that 
policy had lapsed because of nonpayment of premiums for previous two years for 
which plaintiff had recovered and was claiming indemnity for disability held 
insufficient as against demurrer, where policy provided for waivers of premiums 
during continuance of disability. 

(For other cases, see Insurance, Dec. Dig. § 640[2].) 

Appeal from Circuit Court, Livingston County. 

Action by George E. Dismore against the Prudential Insurance Company of 
America. Judgment for plaintiff, and defendant appeals. 

Reversed. 

Wheeler, Wheeler & Shelbourne, of Paducah, for ‘appellant. 

H. Pate Wells and Wells & Wilson, all of Smithland, for appellee. 

STANLEY, Commissioner. 

In Prudential Insurance Co. of America v. Dismore, 254 Ky. 725, 72 S.W.(2d) 
433, a judgment for $840 recovered by George E. Dismore on a health insurance 
policy because of total and permanent disability for a period of 12 months ended 
September 4, 1933, was affirmed. The company denied disability, but did not 
plead the provisions of the policy, which, in effect, denied the right of the plaintiff 
to recover in the absence of notice and proof, and we held it was not entitled to 
the benefit of certain anticipatory allegations of the petition relating thereto. 


This suit was filed to recover an additional $840 for the 12 months following; 
that is, from September 4, 1933. The petition set up the previous judgment and 
its affirmance as constituting a bar to the denial of liability under the policy for this 
subsequent period. The defendant filed demurrer and motion to strike this part 
of the petition, which were overruled. By answer it traversed the allegations of 
disability; set forth the provisions of the policy requiring proofs of disability within 
the specified time both as to an original claim and as to continuance of disability 
after such condition had been recognized; and averred that the plaintiff had not met 
those conditions precedent to maintaining the action. A demurrer to the answer 
was sustained, and the defendant declined to plead further, judgment was entered 
for the plaintiff. This appeal follows. 

[1, 2} The former judgment merely awarded recovery for the period covered 
hy the petition and its prayer and did not adjudge the insured to be totally and per- 
manently disabled or provide for the continuance of the payment of future monthly 
indemnity such as was done in a number of cases of this character which have 
come before the court. See, as typical, Prudential Insurance Co. v. Hampton, 252 
Ky.°145, 65 S.W.(2d) 980; Equitable Life Assurance Society v. Preston, 253 Ky. 
+59, 70 S.W.(2d) 18; Equitable Life Assurance Society v. Goble, 254 Ky. 614, 72 S. 
W.(2d) 35; Equitable Life Assurance Society v. Patrick, 255 Ky. 80, 72 S.W.(2d) 
480. The difference is that in those judgments, the form of which was approved, 
the matter could be reopened in the same case by the company, while under this 
form another action became necessary where continuing indemnity claimed was 


refused because the judgment as it related to future payments was not kept under 
the control of the court. 


The phrase, “total and permanent disability,” although not regarded as complete 
and continuing until death, imports continuance of the degree of disability so 
often declared for an indefinite period of appreciable duration i“ not merely a 
transient or temporary in capacity. Mutual Life Insurance Co. Wheatley, 243 
Ky. 69, 47 S.W.(2d) 961; Equitable Life Assurance Society v. "Pench supra; 
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Commonwealth Life Insurance Co. v. Ovesen, 257 Ky. 622, 78 S.W.(2d) 745; 
annotations, 40 A. L. R. 1386, and 97 A. L. R. 126. The plaintiff having established 
such total and permanent disability and obtained a judgment to that effect, the 
presumption of continuance followed. The insured was entitled to indemnity 
without further action on his part. But of course the company had the right to 
show its liability had ceased by establishing recovery or cessation of the disability. 
The judgment cannot, however, be regarded as res judicata for a period subse- 
quent to that covered by it, nor stop the insurance company from asserting or 
proving recovery from the disability upon which its liability rested. 

We are here dealing only with pleadings, and these statements regarding the 
burden of proof are made in that connection; the petition having disclosed the 
former adjudication. 

[3] Paragraph 1 of the answer set up the provisions of the policy that the 
company could demand, and the insured would furnish, proof of continuance of 
disability after its recognition not oftener than once a year after the disability had 
continued two full years for the purpose of verification, and in the event the insured 
did not furnish such proof upon request, waiver of premiums and payments of 
monthly indemnity should cease. It averred that such demand had been made of 
the insured on December 3, 1934, and it had been refused and no such proof had 
been received. This was pleaded in abatement. We conclude that this paragraph of 
the answer was demurrable, since the demand was not made until three months 
after the entire period for which claim was being asserted, and nearly two months 
after the suit was filed. 

[4] Paragraph 2 traversed the allegations of disability throughout or during 
any part of the period, and denied the defendant’s liability under the policy. In 
substance and effect it repleaded the demand and failure to furnish proof of 
continuance of disability and its rights to reasonable time in which to consider same 
as was set forth in the first paragraph. It also denied the anticipatory allegations 
of the petition as to the plaintiff having given notice of his disability, and claim. 
To the extent of the traverse, this paragraph of the answer was good on demurrer. 

[5] Paragraph 3 defended upon the ground that certain provisions of the policy 
required notice and proof of disability before any claim would be recognized, 
and alleged that such notice and proof had not been furnished or given. This was 
in effect the same as the first paragraph, except that it had express application 
to an original claim and not to a claim based upon a presumed continuance of 
disability already recognized. Hence, it did not state a good defense. 

[6] Paragraph 4 alleged that the policy had lapsed because of nonpayment of 
premiums for the previous two years. This was the period for which plaintiff had 
recovered and was claiming indemnity for disability. The policy provided for a 
waiver of premiums during the continuance of that condition, and this defense 
rested altogether upon the determination of that main issue. We do not think the 
defendant could claim a lapse under the circumstances. 

Our conclusion is that it was error to sustain the demurrer to that part of the 
answer constituting a traverse of the allegations of the plaintiff’s disability. 

For that reason, the judgment is reversed. 

The whole court sitting. 





ST. CLAIR v. WASHINGTON FIDELITY NAT. INS. CO. No. 23472. 
St. Louis Court of Appeals. Missouri. Jan. 7, 1936. 
Rehearing Denied Jan. 21, 1936. 
89 Southwestern Reporter (2d) 85. 
1. INSURANCE. 

Evidence held to show that collision between automobile in which insured was 
ns and street car, resulting in death of insured, was “accidental” within accident 
policy. ~ 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 

2. INSURANCE. 


Whether death of insured who was killed in collision between automobile and 
street car resulted from violation of statute held for jury, as respects applicability 
of accident policy provision that indemnity was not payable for death from injuries 
sustained while violating law (Mo. St. Ann. §§ 7775, 7777 (b), 7786 (d), pp. 5197, 
5213, 5240). 


(For other cases, see Insurance, Dec. Dig. § 668[11].) 
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3. INSURANCE. 


Penalty for vexatious refusal to pay proceeds of policy can be-assessed only 
where evidence and circumstances show refusal was willful and without reasonable 
cause as facts would have appeared to reasonable man before trial, and not. merely 
because judgment after trial is adverse to insurer’s contention. 


(For other cases, see Insurance, Dec. Dig. § 602.) 
4. INSURANCE. 

Insurer in good faith can contest issue of fact as well as open question of 
law without subjecting himself to penalty for vexatious refusal to pay proceeds 
of policy. 

(For other cases, see Insurance, Dec. Dig. § 602.) 

5. INSURANCE. 

Whether insurer contesting issue of fact has vexatiously refused to pay pro- 
ceeds of policy so as to be subject to penalty is not for jury in absence of substan- 
tial showing that insurer acted in bad faith and without reasonable cause in raising 
ind relying upon issue. 

(For other cases, see Insurance, Dec. Dig. § 668[1].) 

6. INSURANCE. 

Submission to jury of question whether insurer’s refusal to pay proceeds of 
accident policy was vexatious so as to subject insurer to penalty held error where 
there were clear-cut issues of fact for jury to pass upon, in absence of evidence 
that insurer acted in bad faith and without reasonable cause in raising and 
relying on such issues. ‘ 

(For other cases, see Insurance, Dec. Dig. § 668[1].) 

Appeal from St. Louis Circuit Court; Robert W. Hall, Judge. 

“Not to be published in State Reports.” 

Suit by Anna St. Clair against the Washington Fidelity National Insurance 
Company. From a judgment for the plaintiff, defendant appeals. 

Reversed and remanded, with directions to enter new judgment provided plain- 
tiff entered remittitur, otherwise reversed and remanded for new trial. 

Martin Farrow, of St. Louis, for appellant. 

Albert E. Hausman, of St. Louis, for respondent. 

Sutton, Commissioner. 

This is a suit on an accident insurance policy. 

The petition alleges that the policy was issued on October 4, 1926, on the life 
of Tom St. Clair, in the sum of $1,000, payable to plaintiff in the event of the 
death of the insured resulting directly and indepedently of all other causes 
from. injuries effected through external, violent, and accidental means; that on 
July 5, 1931, insured was accidentally killed in a collision between an automobile 
_ which he was riding and a street car. It also charges vexatious refusal to pay 
the loss. 

The answer denies generally the allegations of the petition, and sets up, by 
way of affirmative defense, the provision of the policy that accidental death 
indemnity shall not be payable for death occurring as a result of injury sustained 
by the insured while violating any law, and charges that the insured’s death 
was caused by a collision between a street car traveling east on St. Louis avenue 
in the city of St. Louis, and the automobile he was driving west on said avenue, 
and that the insured violated the Missouri Statutes in that without exercising 
the highest degree of care he failed to slow down or stop his automobile or 
turn it to the right so as to avoid colliding with the street car, but operated the 
automobile along the street and near the center line and not as near as practicable 
to the right-hand side thereof, at a rate ‘of speed, in excess of thirty miles per hour, 
that endangered said automobile and said street car and the persons respectively 
riding therein. 

The reply is a general denial. 

_ The trial, with a jury, resulted in a verdict and judgment in favor of plaintiff 
for $1,000 for loss sustained under the policy, $154.51 as interest, $100 as damages 
for vexatious refusal to pay the loss, and $300 for attorney’s fees, aggregating 
$1,554.51. Defendant appeals. 

_ Defendant assigns error here for the refusal of its instruction in the nature 
of a demurrer to the evidence. In support of this assignment, defendant insists 
(1) that there is no evidence to show that the death of the insured resulted from 
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accidental means, within the meaning of the policy; and (2) that the evidence 
shows that the death of the insured resulted from his violation of the statute. 
Sections, 7775, 7777(b), and 7786(d), R. S. 1929, Mo. St. Ann., §§ 7775, 7777(b), 
and 7786(d), pp. 5197, 5213, and 5240. 

The evidence shows that the collision which resulted in the insured’s death 
occurred on St. Louis avenue, just east of Union avenue, in the city of St. Louis. 
St. Louis avenue runs east and west, and intersects Union avenue, which runs north 
and south. There are double street car tracks in the middle of St. Louis avenue. 
Eastbound cars run on the south track and westbound cars on the north track. 
St. Louis avenue is about 35 feet wide. On the occasion of the collision insured 
was driving west on the north side of St. Louis avenue, and the street car, with 
which the insured’s automobile collided, was traveling east on the eastbound track. 
One Diedrich was riding in the automobile with the insured as a guest. As the 
automobile was proceeding west on the north side of the street, it suddenly turned 
to the south across the street car tracks in front of the street car, and the collision 
resulted. 

[1] The evidence so strongly tends to show that the means—the collision— 
resulting in the death of the insured, was accidental, that a discussion of the 
evidence respecting this issue, obviously could serve no useful purpose. 

[2] Nor do we think that it may be said as a conclusion of law under the 
evidence that the death of the insured resulted from a violation of the statute. 
There was evidence, it is true, that the automobile was traveling at a high and 
dangerous rate of speed, but there was also evidence to the contrary. This was 
an issue for the jury. So, also, whether or not the insured kept the automobile 
as near to the right-hand curb as practicable, was, we think, an issue for the 
jury under the evidence. 

[3-5] Defendant assails the propriety of the submission to the jury of the 
question of vexatious refusal to pay. It argues that there was abundant evidence 
that its refusal was made in good faith and with reasonable cause, and that con- 
sequently the assessment of the penalty against it, by way of damages and 
attorney's fees, was unwarranted, and may not be permitted to stand. Following 
the case of Non-Royalty Shoe Co. v. Phoenix Assurance Co., 277 Mo. 399, 210 
S. W. 37, it has been uniformly held that, even though affirmative proof is not 
required to show vexatious refusal, yet the penalty should not be assessed unless 
the evidence and the circumstances show that such refusal was willful and without 
reasonable cause as the facts would have appeared to a reasonable man before 
the trial, and that, merely because the judgment after trial, is adverse to defendant's 
contention, is no reason for the infliction of the penalty. Furthermore, it is well 
settled by a long line of decisions, of which Aufrichtig v. Columbia National Life 
Insurance Company, 298 Mo. 1, 249 S. W. 912, is often spoken of as the leading’ 
case, that an insurance company, acting in good faith, may contest an issue of fact, 
as well as an open question of law, without subjecting itself to the penalty of 
the statute, and that, when the issue is one of fact, the question of vexatious 
refusal will not be one for the jury to pass upon, unless there is something 
of a substantial nature in the case to indicate that the insurer has acted in bad 
faith and without reasonable cause in raising and relying upon the particular issue. 
Friedman v. Marvland Casualty Co. (Mo. App.) 21 S.W.(2d) 880. 

[6] In the instant case, there were, as already shown, clear-cut issues of fact 
for the jury to pass upon, and the record discloses no evidence whatever indicating 
that defendant has acted in bad faith and without reasonable cause in raising and 
relying upon such issues. : 

We conclude that the court erred in submitting to the jury the question of 
vexatious refusal to pay. 

The commissioner recommends that, if plaintiff will, within ten days, remit the 
amount of $400, awarded by way of damages and attorney’s fees for vexatious 
refusal to pay, the judgment of the circuit court be reversed and the cause 
remanded, with directions to enter a new judgment in favor of plaintiff and 
against the defendant for the sum of $1,154.51, with interest at the rate of 6 per 
cent. per annum from April 2, 1934, the date of the original judgment: otherwise 
that the judgment be reversed and the cause remanded for a new trial. 

Per Curiam. 

The foregoing opinion of Sutton, C., is adopted as the opinion of the court. 

The judgment of the circuit court is, accordingly, reversed and the cause 
remanded, with directions as recommended by the commissioner, provided plaintiff 
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enters a remittitur of $400 within ten days; otherwise the judgment is reversed 
and the cause remanded for a new trial. 


Hostetter, P. J., and Becker and McCullen, JJ., concur. 


JACKSON v. ORDER OF UNITED COMMERCIAL TRAVELERS 
OF AMERICA. No. 18449. 
Kansas City Court of Appeals. Missouri. Dec. 2, 1935. 
Rehearing Denied Jan. 6, 1936. 
89 Southwestern Reporter (2d) 536. 
2. INSURANCE. 

Insured making no effort to give notice of total disability unambiguously 
required by accident policy cannot recover, in absence of excuse, waiver, estoppel, or 
fraud. 

(For other cases, see Insurance, Dec. Dig. § 539[5].) 

3. INSURANCE. 

Time held not necessarily of essence of contract requiring insured to give 
written notice of accident within thirty days thereafter, unless not reasonably pos- 
sible. 

(For other cases, see Insurance, Dec. Dig. § 539[1].) 

4. INSURANCE. 

Insured’s failure to give notice of accident within thirty days thereafter held 
not to preclude recovery if, as provided in contract, giving of such notice was not 
reasonably possible. 

(For other cases, see Insurance, Dec. Dig. § 539[6].) 

5. INSURANCE. 

Insured’s failure to give notice pursuant to contract requiring written notice 
within thirty days after accident unless not reasonably possible held not to preclude 
recovery under evidence that insured did not fully regain control of mental faculties 
for over thirty days after accident. 

(For other cases, see Insurance, Dec. Dig. § 539[6].) 

6. INSURANCE. 

Subsequent restricting clauses are ignored if repugnant to coverage clause of 
accident policy. 

(For other cases, see Insurance, Dec. Dig. § 146[2].) 

7. INSURANCE. 

Coverage clause of accident insurance contract indemnifying insured “in accord- 
ance with the terms hereinafter set out” held to protect insured against bodily injury 
effected through external, violent, and accidental means, occasioned by accident 
alone ; quoted words referred to cause, not result of accident. 

(For other cases, see Insurance, Dec. Dig. § 455.) 

8. INSURANCE. caaii aid 

In action on accident insurance contract, evidence that insured received injuries 
to shoulder and arm when his automobile overturned, plus medical testimony that 
since insured remembered events until moment of impact he could not have had 
cerebral hemorrhage prior thereto, held to raise fact question whether such hemor- 
rhage caused or contributed to injury. 

(For other cases, see Insurance, Dec. Dig. § 668[11].) 

9. INSURANCE. : 

Accident insurer’s contention that genuine bona fide dispute existed at time of 
alleged settlement held negatived by agent’s conduct and statements raising inference 
that agent considered insurer liable and was disturbing insured, in sick and weakened 
condition, in endeavor to reduce liability. 

(For other cases, see Insurance, Dec. Dig. § 603.) 

15. INSURANCE. ’ Pi ; 

In action on accident insurance contract, evidence that agent visited insured 

while weak, sick, and nervous, and told insured that he had no claim and that jury 
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would give him nothing, held to raise fact question whether alleged compromise 
settlement was procured by duress. 
(For other cases, see Insurance, Dec. Dig. § 668[14].) 
16. INSURANCE. 
Return of money received by insured on alleged compromise settlement held not 
prerequisite to action on accident insurance contract, in view of evidence of duress. 
(For other cases, see Insurance, Dec. Dig. § 612[1].) 
18. INSURANCE. 
Where coverage clause of accident insurance contract is followed by numerous 
restricting clauses, court must, if possible, harmonize clauses. 
(For other cases, see Insurance, Dec. Dig. § 146[2].) 
22. INSURANCE. 


In action on accident insurance contract, insured’s mental capacity to execute 
release held for jury under evidence. 


(For other cases, see Insurance, Dec. Dig. § 668[14].) 
23. INSURANCE. 

In action on accident insurance contract, insured’s alleged fraud in procuring 
compromise settlement held for jury under evidence. 

(For other cases, see Insurance, Dec. Dig. § 668[14].) 

Bland, J., dissenting. 

Appeal from Circuit Court, Miller County; Nike G. Sevier, Judge. 

Action by William Thomas Jackson against the Order of United Commercial 
Travelers of America, a corporation. Judgment for plaintiff, and defendant appeals. 

Affirmed. 

In this cause the respondent was plaintiff below and the appellant was defendant 
and we hereinafter refer to the parties as plaintiff and defendant to conform to the 
situation in the trial court. 

The appealing defendant, in its brief, presents a statement covering seventeen 
pages. This statement fails to comply with the rules of this court concerning a 
concise statement of facts and includes many statements of the conclusions of 
counsel as to the effect of evidence and includes much that only has proper place in 
the record and in the argument in a brief. 

The plaintiff in this cause sued the defendant on a contract of insurance issued 
to him by the defendant insurance company. As a basis for his cause of action, the 
plaintiff avers delivery to him of a class A policy together with certificate of member- 
ship in defendant's order and that said policy states, that in consideration of state- 
meuits contained in application and the fee paid, he was accepted as an insured mem- 
ber under class A, under the constitution and by-laws of defendant’s order in force 
and effect at the time any accident occurs subsequent to the time he so became a 
member, to wit, November 29, 1927. 

The plaintiff makes contention in his petition that the constitution and by-laws 
of the defendant provide for the class of insurance, to wit, class A, under which 
class the defendant insured this plaintiff. It is provided that he shall be insured and 
indemnified, and the defendant did insure and indemnify him, against the results of 
bodily injury, effected solely through external, violent, and accidental means, and 
further provides under and by virtue of the insuring contract that the maximum 
benefits under class A insurance certificates such as is plaintiff’s insurance indem- 
nity as follows, to wit: 

“Item (1) For partial loss of time, not exceeding (5) weeks at a rate per week 
of $12.50. 

“Item (2) For total loss of time, not exceeding one hundred and -four (104) 
weeks at a rate per week of $25.00.” 


Under the provisions of the policy, it stands admitted that the benefits must be 
confined to one of above items. 

The plaintiff duly avers compliance with all terms of the contract and makes 
claim as entitled to benefits of $25 per week for a term of 104 weeks by reason ot! 
bodily injury as a result of and effected through external, violent, and accidental 
means occasioned alone and independent of all other causes. 
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The defendant, answering plaintiff’s petition, pleaded ‘a ‘full settlement of all 
claims arising under the policy and pleaded payment of $600 under said settlement 
and pleaded a full acceptance and full acquaintance on the part of. plaintiff. 

Defendant further makes claim that plaintiff's condition is due to cerebral hem- 
orrhage and not to accident alone, and sets forth provisions of the constitution and 
by-laws effective on the date of the alleged accident, to wit, May 1, 1933, which are 
alleged as sustaining defendant’s claim of nonliability. Defendant also denies lia- 
bility based upon failure of notice. g 

The plaintiff, in reply, makes claim that defendant is estopped, by reason of its 
conduct in investigating and making partial payment, to plead the provision of 
by-laws and constitution concerning written notice of the accident forming basis for 
plaintiff’s claim. Plaintiff further denies allegations as to compromise settlement 
and acquitance and pleaded further that if any instrument purporting to a compromise 
settlement did exist, that same were wrongfully procured by fraud, misrepresenta- 
tion, and against the will and voluntary consent of plaintiff by reason of threats and 
deceitful representations made by defendant and its agents. 

In other words, the elements of modern duress are pleaded and the reply is 
subscribed and sworn to by plaintiff. 

Trial was had before a jury. Verdict was for the plaintiff in the sum of 
$2,000. Judgment was entered in conformity with the verdict, and the defendant 
duly appealed. 

The defendant makes assignments of error as follows: 

“I. The court erred in refusing to give defendant’s peremptory instruction in 
the nature of a demurrer to the evidence offered at the close of all the evidence. 

“II. The court erred in giving plaintiff’s instruction No. A, which permitted 
the jury to find for the plaintiff if the jury should find the facts which are set 
out in the petition, without any reference whatever to the matter of notice, which 
was a necessary part of his case. 

“III. The court erred in giving plaintiff’s instruction No. B. 

“TV. The court erred in giving plaintiff’s instruction No. C. 

“V. The court erred in giving plaintiff’s instruction No. F. 

“VI. The court erred in refusing defendant’s instruction No. 3, withdrawing 
from the jury the issue of duress in procuring the release. 

“VII. The court erred in refusing defendant’s instruction No. 4, withdrawing 
from the jury the question of the plaintiff's mental capacity to make and enter into 
the contract of release. 

“VIII. The court erred in refusing to give defendant’s instruction No. 5, with- 
drawing from the jury the issué in relatiorr to fraud alleged to have been practiced 
upon plaintiff by the defendant in procuring the compromise settlement. 
ar The court erred in refusing to sustain the defendant’s motion for a new 
trial.” 

Montgomery, Martin & Montgomery, of Sedalia, for appellant. 

E. W. Jones, Fred F. Wesner and Fred M. Ross, all of Sedalia, for respondent. 

SHAIN, Presiding Judge (after stating the facts as above). 

[2] In the above case it is held that where an insured makes no effort to comply 
with the requirement of notice of total disability and no excuse is shown for such 
failure, nor waiver, estoppel, or fraud on insurer’s part, the insured cannot recover 
where the provisions of the policy are unambiguous as to requirement of notice. 

There is no doubt but what the above is the doctrine of Missouri, touching such 
all issue. 

[3, 4] The plaintiff in his brief contends, as to above, that plaintiff comes within 
the exception to the rule in that it was not reasonably possible for him to give notice 
within thirty days. 

We conclude that time is not necessarily the essence of the. contract involved, 
and under the very language of the opinion in Adams v. Metropolitan Life Ins. Co., 
supra, if the evidence gives legitimate inference to the-excuse presented, then..plain- 
tiff’s point is well taken. This is so even though there be no other reason than that 
provided by the language of clause nine,.supra.. . ‘ 

[5] There is evidence shown to the effect that plaintiff did not fully regain con- 
trol of his mental faculties for a-period of over thirty-days after, the accident. We 
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conclude that the evidence, when taken in its most favorable aspect to him, is suffi- 
cient to sustain plaintiff’s position on the question of notice. 

Defendant’s topic No. 2, supra, is a clear and concise statement of defendant's 
interpretation of the provisions of the contract touching the liability of defendant. 

The evidence most favorable to the plaintiff is to the effect that plaintiff, riding 
in his car, in attempting to pass another car on the road, his car was caused to be 
deflected into a ditch, and that he received severe injuries to his right shoulder and 
arm, by reason of same coming into violent contact with the door of his car when 
same was overturned. 

Plaintiff's testimony is to the effect that he remembered the events leading up 
to the aforesaid violent contact and he testified to the events up to and including the 
impact. Thereafter, plaintiff was found in his car in a semiconscious condition. 

There is medical testimony to the effect that the plaintiff could not, based upon 
the fact of his retention of memory to the time of impact, have had a cerebral 
hemorrhage prior to the time of the impact. 

Plaintiff’s suit herein bases no direct claim for suffering of cerebral hemorrhage 
or for any other injury other than injury producing a total disability suffered and 
sustained alone to his right shoulder and arm, caused by violent impact as afore- 
said. 

It stands admitted that plaintiff’s certificate brings him within the coverage 
clause designated as class A, which is as follows: “Class A. Insured Members 
shall be indemnified in accordance with the terms hereinafter set out in this Article 
against the results of bodily injury hereinafter mentioned, effected through external, 
violent and accidental means, herein termed the accident, which shall be occasioned 
by the said accident alone and independent of all other causes.” 

[6] Appellate courts are put to much labor and research in harmonizing restrict- 
ing provisions following the coverage clause in accident policies, industrial, fraternal, 
and otherwise. Of course, if it be concluded that the after clauses are repugnant to 
the coverage clause, the after clauses are ignored. 

[7] We conclude that the only fair interpretation to class A clause, supra, is 
that the insured is entitled to reimbursement from the insurer for any bodily injury 
effected or caused through external, violent, and accidental means, termed the acci- 
dent, which be occasioned alone and independent of all other causes. We conclude 
that the language in the coverage clause, in accordance with the terms hereinafter 
set out,” refers to the cause of the accident and not to the result of the accident. 

An accidental shot in the brain, though causing cerebral hemorrhage, certainly 
could not be held to relieve the insurer from responsibility for the reason of the 
hemorrhage. If so, then Portia’s admonition to Shylock, that he take his pound of 
flesh but spill not one drop of blood, should be given application. We conclude that 
after clause restrictions are directed to the cause and not to the effect. This inter- 
pretation is born out by the following language : 

“Nor shall benefits under this Article be payable unless external, violent and 
accidental means, producing bodily injury, is the proximate, sole and only cause 
of death, disability or loss. 

“Nor shall benefits under this Article be payable nor extend to any cause of 
death or loss of time, where the death or loss of time was contributed to by disease 
in any degree.” (Italics ours.) 

[8] We conclude that the evidence in this case raises a question of fact as to 
whether the plaintiff’s injury was caused or contributed to by cerebral hemorrhage. 

We next give consideration to subtopic 3, supra. There is no doubt but what 
if liability attached to defendant it stood liable for $2,600. 

[9] The defendant’s statement to the effect that a genuine bona fide dispute 
existed does not correspond to the agent’s action in the premises nor to the words 
used by him. Defendant’s position is to the effect that liability is denied. The 
record is replete with actions and conduct on the part of defendant’s agent, from 
which it may be inferred that he did consider the company liable and was disturbing 
the quiet of a sick and weakened man in an endeavor to get the liability reduced. 

We conclude that what was said in Harms v. Fidelity & Casualty Co., 172 Mo. 
App. 241, 157 S. W. 1046, has application herein. 

[15] There is evidence in this case to the effect that defendant’s agent visited 
plaintiff, while suffering from his injury, and was weak, sick, and nervous, and that 
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defendant’s agent disturbed plaintiff and told plaintiff that he had not given notice 
in the required time and was out. Further, that the agent told plaintiff that he had 
no claim and could not find a jury in Missouri that would give him anything. 

In the course of plaintiff’s testimony, the following questions are shown as asked 
and answered: 

“Q. What did he say he would pay you? A. He told me he would pay me six 
hundred dollars. 

“Q. What did he say about that? A. He said I could either take six hundred 
dollars or nothing at all rather than go in court. He said I didn’t have anything in 
court to fight the case and I told him if I was able I would fight the case but I was 
there sick. 

“Q. What else did he tell you? A. I don’t recall what he did say but he told 
me he would be in favor of six hundred dollars if I would sign the release and I 
was there sick and broke and I signed the release because I owed for medical atten- 
tion and didn’t have any money and owed my sister for my care.” 

We conclude there was sufficient testimony to raise an issue of duress. 

[16] In defendant’s topic 5, the question of tender back is directly presented. 
This topic is so closely allied with the previous topics discussed that what is therein 
said applies and enters into our conclusion as to the point presented in said topic. 

Based upon our premises and conclusions above, we conclude that a return of 
the $600 was not a prerequisite to plaintiff bringing this action. 

In the briefs of the parties herein, questions of waiver and estoppel are pre- 
sented. As we have reached and expressed the conclusions that there is evidence 
of conditions that excused plaintiff for the delay of notice and proofs, the questions 
of estoppel and waiver are not material to the issues before us. 

[18] As is frequently the case in insurance contracts, wherein the restricting 
clauses compose the greater volume of the contract, the case at bar presents per- 
plexing questions. Under such circumstances, it becomes our duty to harmonize, if 
possible. 

In addition to the question of interpretation, discussed above, there is presented 
another phase. We conclude that there is presented an issue of fact by the evidence 
herein, wherein the jury could have found for the plaintiff upon the theory that his 
total disability was due to injury other than cerebral hemorrhage. 

Based upon the foregoing, we conclude that there was an issue of fact pre- 
sented for the jury and that it was not error to refuse the peremptory instruction 
offered by defendant. E 

The defendant makes a number of assignments of error, touching the giving 
and refusal of instructions. These assignments are presented in defendant’s brief 
as statements of conclusion on the part of counsel, and no assignment or reason is 
given, and there is nothing in the points and authorities or in the argument presented 
in defendant’s brief from which we can gather the specific claim of error. How- 
ever, as defendant assigns error in refusal of the court to sustain motion for new 
trial, we must from a review of the record determine if there be error on the part 
of the court in the giving and refusing of such instructions as were called to his 
attention in defendant’s motion for a new trial and assigned as error in defendant’s 
brief. 

[21-23] As to defendant’s offered and refused instructions 3, 4, and 5, the same 
are withdrawal instructions, the giving of which lies within the sound discretion of 
the court. We conclude that not only did the court use sound discretion in refusing 
same, but further conclude that to have given same would have constituted error. 

Finding no reversible error, the judgment is affirmed. 

Trimble, J., concurs. 

Bland, J., dissents. 


CONTINENTAL CASUALTY CO. v. FELDMAN. No. 15. 
Court of Errors and Appeals of New Jersey. Jan. 31, 1936. 
182 Atlantic Reporter 628. 
INSURANCE. 


Insured’s failure to give name of physician, who had been consulted, in appli- 
cation for health and accident policy and failure of insurer’s medical examiner, to 
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whom insured disclosed information, to. record. physician’s name held not to 
invalidate policy, there being no evidence of lack of insured’s good faith. 

(For other cases, see Insurance,: Dec. Dig. § 292.) 

Appeal from Court of Chancery. 

Suit by the Continental Casualty Company against Morris Feldman. From a 
decree dismissing the bill of complaint, complainant appeals. 

Affirmed. 

McCarter & English, of Newark, for appellant. 

Morton C. Steinberg, of Lakewood, for respondent. 

Per Curiam. 

This appeal brings up a decree of the Court of Chancery dismissing the bill of 
complaint which sought to have canceled a certain policy of insurance in which the 
defendant respondent, Morris Feldman, was insured against loss of limbs, sight, or 
time, which resulted from accidental injury or from sickness. Sickness in the 
policy is defined as “A sickness contracted and commencing while this policy is in 
fotce.” It appears that suit was begun to recover damages in the sum of $200 per 
month beginning September 1, 1933, upon an allegation that the assured lost the 
sight of both eyes by reason of having contracted a sickness or illness called 
progressive cataracts on both eyes, which completely disabled him. 

The appellant asserts that in April, 1919, the assured had been treated for 
some eye trouble by Dr. Charles F. Adams, and that in his answers on the 
appellant’s medical blank, under date of February 12, 1924, he did not give the 
names and addresses of all physicians and practitioners consulted by him during 
the preceding five years. It appears that when the medical examiner, Dr. Car- 
penter,; examined him he tested his vision and on the medical blank, under part 3, 
No. 13, there appears: “Vision normal. Wears glasses. Nearsighted.” Dr. 
Carpenter in his testimony said that the assured, when he examined him,’ wore 
glasses and was apparently nearsighted. He further said he examined his sinuses 
and other parts of his body. It would appear, therefore, that there was no con- 
scious and intentional failure on the part of the assured to disclose any known 
infirmity. Dr. Adams said that he did not tell assured, when he treated him in 
1919, just what his trouble was, and it is quite consistent with the whole case to 
believe that the assured thought that he had only some ordinary difficulty in 
vision due to what is known as nearsightedness. 

The assured asserts that he did not look closely, or at all in fact, at the answers 
on the. application, which were entered by the agent who sold him the insurance, 
but he testified that Dr. Carpenter asked him: “When did you last change glasses?” 
and he said, “Four or five years ago,’ and when asked by whom, he told the 
examiner, “in Trenton, N. J., Dr. Adams.” It appears in the testimony of Dr. 
Adams that at the time he treated the assured he had no reason to believe that 
he had cataracts or any such trouble, so that it cannot be said, as a matter of 
fact, that at the time the application was made, the assured was suffering from 
cataracts. 

The court below found that respondent’s failure to give the physician’s name 
in the application was not a fraud, he having disclosed it to the medical examiner 
and the medical examiner having been put on his guard by the wearing of the 
glasses. It seems impossible to know whether or not the cataracts were then 
present, but from the testimony it could be found that they were not. Under 
section 40, line 34 of the policy, it is provided: “After one year from its date this 
policy shall-be incontestable as to the time of origin of any disability commencing 
thereafter.” Obviously the disability commenced more than a year after the 
issuance of the policy, and the time of origin is not subject to attack, so that the 
only question then is as to fraud in the answer to this question. The assured 
stated that he told Dr. Carpenter that Dr. Adams had examined him. As stated 
by the vice-chancellor, the failure of Dr. Carpenter to record this did not 
invalidate the policy, because there is no evidence of lack of good faith on the 


part of the assured. Shapiro v. Metropolitan Life Insurance Company, 114 N. J. 
Eq. 378, 168 A. 637. ; 


The decree is affirmed. 


For affirmance: The Chief Justices, Justices Lloyd, Case, Bodine, Donges, 


Heher, and Perskie, and Judges, Hetfield, Dear, Wells, Wolfskeil, and Rafferty—12. 
For reversal: None. 








Johnson..v. Travelers’ Ins. Co. 


JOHNSON v. TRAVELERS’ INS. CO. 
Court of Appeals of New York. Jan. 8, 1936. 
199 Northeastern Reporter 637. 
1. INSURANCE. 


Insured who continued his regular work without loss of time for five weeks 
subsequent to accident held as matter of law not to have sustained “continuous 
disability from date of accident” within coverage provision of accident policy. 

(For other cases, see Insurance, Dec. Dig. § 528.) 

2. INSURANCE. 

Contract of insurance should be construed according to meaning of terms 
used, in their plain, ordinary, and proper sense. 

(For other cases, see Insurance, Dec. Dig. § 146[2].) 


Appeal from Supreme Court, Appellate Division, First Department. 

Action by Stephen S. Johnson, Jr., against Travelers’ Insurance Company. 
Judgment of ‘Trial Term entered on a verdict of a jury for plaintiff was affirmed 
by the Appellate Division (244 App. Div. 708, 279 N. Y. S. 732), and defendant 


appeals. 
Reversed and complaint annie 


3ernard J. McGlinn, Louis P. Galli, and William J. Moran, all of New York 
City, for appellant. 


Neil P. Cullom and Henry W. Steingarten, both of New York City, for 
respondent. 

O’Brien, Judge. 

Defendant issued a policy insuring plaintiff against loss resulting from acci- 
dental body injuries “as specified in the following Schedule, subject to the. pro- 
visions and limitations hereinafter contained.” The schedule provides for total 
loss of time for injuries which shall “wholly and continuously disable the Insured 
from date of accident from performing any and every kind of duty pertaining to 
his occupation,” and for partial loss of time which shall “wholly and continuously 
disable the Insured from date of accident from performing one or more important 
daily duties pertaining to his occupation, or for like continuous disability following 
total loss of time.” Plaintiff’s application for this policy stated that his duties 
consisted of office duties and traveling. The complaint alleges that on October 
22, 1932, plaintiff received an accidental injury which immediately wholly disabled 
him from performing any and every kind of duty pertaining to his occupation and 
will so disable him for some time in the future. During the trial plaintiff intro- 
duced a statement or computation of damages in which the claim is made for 
$11,583.57 for continuous disability from performing any and every kind of. duty 
pertaining to his occupation from November 21, 1932 to March 21, 1934, and for 
continuous disability from perfornaing one or more important daily duties pertain- 
ing to his occupation from March 21, 1934, to September 19, 1934. At the close of 
the trial at the court’s suggestion, in view of this statement or computation, 
plaintiff's counsel moved and was granted the privilege of conforming the complaint 
to the proof. The judgment entered upon the verdict for upwards of $16,000 in 
plaintiff's favor has been unanimously affirmed. The question of law is whether 
there is any evidence proving a continuously disability from the date of the 
accident within the reasonable meaning of those words as used in the policy. 

On October 22, 1932, plaintiff, while assisting another man to lift a box of 
books from the rumble (seat) of an automobile, received an injury concerning the 
nature of which he was unaware until November 16, 1932. On December 19, 1932, 
defendant received from him a proof of claim containing these questions and 
answers: 

“Describe the injuries sustained: Severe injury to lower back. Total Loss of 
Time? (means the period during which the insured was disabled from performing 
any and every kind of duty pertaining to his occupation). From November 29, 
1932, 9 o'clock p. m. Still totally disabled. 

“Partial Loss of Time? (means the period during which the insured was 
disabled from performing one or more important daily duties pertainmg to his 
ne From October 22, 1932, 7:30 o’clock p. m. to October 29, 1932, 9 
o'c ock p. m. 

“If partially disabled name the important daily business dutiés you:could not 
perform: Difficulty in walking and travelling.” 

The allegations in the complaint and the statements in the proof of claim are 
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at variance. The complaint alleges that the accident of October 22, 1932, imme- 
diately wholly disabled plaintiff from performing any and every kind of duty 
pertaining to his occupation and that it would so disable him for some time in 
the future. The proof of claim states the total loss of time as extending from 
November 29, 1932, to the date of the notice, December 15, 1932, and still con- 
tinuing, and the parties loss of time as extending from October 22, 1932, to October 
29, 1932. The computation of damages submitted at the trial gives the date as 
November 21 instead of November 29. The only partial disability immediately 
following the accident of October 22, 1932, which disabled plaintiff from perform- 
ing one or more important daily duties pertaining to his occupation is, according to 
the proof of claim, “difficulty in walking and traveling,” and this difficulty is not 
shown to have impeded the performance of his duties. 

At the time of the accident; which occurred in Ponca City, Okl., plaintiff was 
an engineer and the western sales representative of M. W. Kellogg Company, a 
corporation which manufactured machinery for chemical and oil industries. He 
was in that city for the purpose of selling machinery to a man named Osborn. 
The accident occurred on a Saturday evening October 22, 1932, and at that time 
plaintiff did not realize that he had sustained any injury. He felt a little kink, a 
little stiffness in his back, and thought very little of it at the time. He continued 
to assist his friends in removing the other boxes of books from the car. After 
the accident that evening, he went to an entertainment and on the next day, 
Sunday, filled an appointment at Mr. Osborn’s office, spent an hour there, and 
eventually sold him the machinery. The rest of the day he spent socially at the 
Osborn home and in the evening went to a motion picture and walked back to his 
hotel. On Monday he attended another conference with Mr. Osborn and other 
engineers in respect to reconstructiong an oil refinery at Ponca City and at this 
conference he offered designs and calculations. It lasted several hours in the 
morning and part of the afternoon and plaintiff was at the disposal of these men all 
day. When he was not attending the conference, he worked at his hotel on plans 
and specifications and conferred intermittently all week. Nearly every day he 
went out to the refinery of the Continental Oil Company on business of his 
employer. At the end of the week the sale was consummated and plaintiff, alone, 
took a day train for Wichita, Kan., and thence by sleeping car to San Francisco 
where his presence had been requested. There on the following Monday, October 
31, he consulted with the vice president of his corporation and several engineers 
in reference to the installation of a plant for the Associated Oil Company at 
Avon, Cal. During his stay at San Francisco he was driven twenty miles with 
others to the refinery at Avon for inspection. On election day he walked from 
his hotel to the city hall in San Francisco to listen to an address by President 
Hoover. During this time his foot troubled him and he consulted a physician in 
San Francisco. A few days thereafter he left alone by train and arrived at New 
York about the 11th or 12th. On the 16th his physician examined him and found 
that the fifth vertebra had slipped forward and caused a lameness in the leg. He 
traveled by train from Summit, N. J., where he lived, to New York and visited 
the office of the M. W. Kellogg Company each day until he entered the hospital 
November 29, 1932, where he remained until February, 1933. On December 5, 
1932, he submitted to an operation and was incased in a plaster cast and he so 
remained for five months. In March, 1934, he resumed his duties, and at the date 
of the trial attended at the office on routine office work from 9 o’clock until 3 or 
4 o'clock. This narrative is founded entirely upon plaintiff’s testimony and that 
of his physician and leaves no doubt that from the date of the accident, October 
22, until November 29 not only was he not continuously disabled from performing 
any and every kind of duty pertaining to his occupation, but that he was in no 
sense disabled from performing one or more important daily duties pertaining to 
his occupation. There was no loss of time, neither total nor partial from October 
22 to November 29. The loss of time did not begin until five weeks subsequent 
to the accident, and consequently his injury did not disable plaintiff continuously 
from the date of the accident. 

{1, 2] Plaintiff argues that literal interpretation should not be placed upon the 
terms of the policy. Unless we are prepared to adopt the theory of the cynic that 
language was invented for the purpose of concealing thought, we have no right to 
disregard the clear provisions which defendant inserted in the policy and which 
plaintiff accepted. No idea could be more clearly expressed than that the thought 
of both parties to this contract was. to indemnify for loss of time beginning con- 
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temporaneously with the accident: The expression “continuously from date of 
accident” can convey no conception other than an immediate disability. Indeed 
the complaint alleges that the accidental injury sustained by plaintiff on October 
22, 1932, immediately disabled him and, if any evidence tended to support such an 
allegation, this judgment would be correct. The proof, however, shows that he 
was in no respect disabled prior to November 21, and probably not before 
November 29, and the pleading as amended to conform to such proof cannot state 
a cause of action on this policy. Defendant did not contract to indemnify plaintiff 
merely for loss of time; the agreement relates to loss of time beginning with the 
accidental injury. To give force to language expressing a clear intent does not 
result in “absurd literalism.” In many instances disability may be caused by an 
event so remote that casual connection is difficult and sometimes impossible to trace. 
Even in this case plaintiff as late as November 28 was unable definitely to 
assign the cause of his disability. On that date he notified defendant in writing 
that his back had been injured as a result of “two recent accidents.” He then 
thought that his injury might have been caused by an accident in September when 
a boat fell upon his shoulders. Doubtless the provision relating to disability from 
the date of the accident is in the policy for the purpose of rendering possible the 
ascertainment of the cause of the disability. Contracts of insurance, like other 
contracts, are to be construed according to the sense and meaning of the terms 
which the parties have used, and if they are clear and unambiguous the terms 
are to be taken and understood in their plain, ordinary, and proper sense. Preston 
v. Aetna Ins. Co., 193 N. Y. 142, 144, 85 N. E. 1006, 19 L. R. A. (N. S.) 133; 
Abrams v. Great American Ins. Co., 269 N. Y. 90, 199 N. E. 15. 

Respondent cites Colis v. Massachusetts Bonding & Ins. Co., 236 App. Div. 525, 
260 N. Y. S. 241, affirmed 264 N. Y. 447, 191 N. E. 507, as controlling the facts in 
this case. We think that it does not apply. There the policy of health insurance 
provided that “if such illness shall immediately, continuously and wholly disable and 
prevent the insured from performing any and every kind of duty pertaining to his 
occupation,” the insurer would pay indemnity. The complaint in that action 
alleged and the answer denied that plaintiff was disabled by illness from July 1, 
1928, to November 1, 1928. The memorandum report in this court (264 N. Y. 447, 
191 N. E. 507) discloses that there was testimony that on July 3 plaintiff left his 
place of business and on the advice of his physicians went to Europe, not returning 
until November 6, and that on such testimony the Appellate Division found as 
facts, reversing contrary findings by the trial court, that plaintiff was disabled 
by illness and prevented from performing any and every kind of duty pertaining 
to his occupation from July 3 to November 6. A variation of two days between 
the allegation of the complaint and the proof is not sufficient to warrant a finding 
that the disability was not immediate. he principle announced in such decisions 
as Rhodes v. Railway Passenger’s Ins. Co., 5 Lans. 71, 77, and Buford v. North 
American Accident Ins. Co. (C. C. A.) 3 F.(2d) 263, 264, is applicable here where 
there is no evidence that plaintiff’s injury prevented him from substantially per- 
forming the duties of his occupation until an interval of four or five weeks had 
elapsed. Here the complaint alleges an immediate disability as of October 22 and 
we find no evidence in the record that plaintiff was prevented from substantially 
performing all his duties until November 21 and perhaps November 29. Not only 


did he attempt to work but he did work and received his salary at least as late as 
November 11. 


The judgment of the Appellate Division and that of the Trial Term should be 
reversed and the complaint dismissed, with costs in all courts. 

Crane, C. J., and Lehman, Hubbs, Loughran, and Finch, JJ., concur. 

Crouch, J., not sitting. 

Judgments reversed, etc. 


EWING v. EQUITABLE LIFE ASSUR. SOC. OF THE UNITED STATES. 


Supreme Court’ of Pennsylvania. Jan. 6, 1936. 
182 Atlantic Reporter 369. 


1. INSURANCE. 


Under accident policies covering injuries effected solely through accidental 
means and excluding injuries caused directly or indirectly by bodily or mental 
infirmity, insured, who had been suffering from nervous condition for several years, 
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held: net entitled,to recover for. nervous shock occurring immediately after auto- 
mobile accident in which he, his wife and baby sustained minor injuries, 

(For other cases, see Insurance, Dec. Dig. § 455.) 

2. INSURANCE. 

In action on accident policies, ‘covering injuries effected solely through acci- 
dental means, for nervous breakdown following slight injury sutained in automobile 
accident, failure of court in its charge to distinguish between cause of injury and 
insured’s predisposition to injury held not error, where it conclusively appeared that 


recurrence of nervous condition was almost entirely due to insured’s existent con- 
dition. 


(For other cases, see Insurance, Dec. Dig. § 669[10].) 

ee No. 291, January term, 1935, from judgment of Court of Common Pleas 
N Philadelphia County ; Joseph L. Kun, Judge. 

‘ee by Joseph Neff Ewing to. recover disability payments under two 
policies of accident insurance against the Equitable Life Assurance Society of the 
United States. Judgment for defendant, and plaintiff appeals. 

Affirmed. 

Argued before Frazer, C. J., and Schaffer, Maxey, Drew, Linn, and Barnes, JJ. 

Saul, Ewing, Remick & Saul, Walter Biddle Saul, and Samuel E. Ewing, Jr., 
all of Philadelphia, for appellant. 

Robert J. Sterrett, of Philadelphia (Alexander & Green, of New York City, 
of counsel), .for appellee. 

Drew, Justice. 


Plaintiff sued in assumpsit to recover disability payments under two policies of 
accident insurance issued to him by defendant. The policies insured “against loss 
resulting directly and independently of all other causes, from bodily injuries effected 
* * * solely through external, violent and accidental means.” Both policies fur- 
ther provided that the coverage should not include “accident, injury, disability, death 
or other loss caused directly or indirectly, wholly or partly, by bodily or mental 
infirmity” or by any kind of disease. Judgment was entered on a verdict for defend- 
ant, and plamtiff has appealed. The assignments of error relate to the charge of 
the court and to the overruling of plaintiff's motion for 2 new trial. 


[1] The facts are not in dispute. Plaintiff, a practicing attorney, while driving 
his automobile, accompanied by his wife and their baby, became involved in a slight 
accident. His wife, along with the baby, was thrown forward; the baby’s lip was 
broken. Plaintiff sustained minor bruises. For years, however, the insured had 
been suffering from a highly sensitized nervous condition. Three years prior to the 
accident he had an acute nervous breakdown from the effects of which he never 
completely recovered. Following the accident, he suffered severe nervous shock 
and exhaustion, as a result of which he was disabled for a long time, during which 
he went to a sanatorium and visited various resorts for his health. Defendant 
denies that the injury and consequent loss are covered by the policy. The question 
is whether or not the recurrence of plaintiff’s serious nervous disorder was due 
“directly and independently of all other causes” to the slight accident encountered 
by him. Defendant takes the position that the basic cause was his inherent nervous 
condition. Plaintiff contends that this was not the cause, but that, at the most, it 
merely left him predisposed to injury. 

The neurologist who treated plaintiff said that the accident “acting upon his 
nervous system, more or less sensitized by his previous nervous condition, was the 
precipitating factor.” He testified that plaintiff had previously suffered from car- 
diac neurasthenia, popularly known as a heart obsession, and there had been a 
recurrence of this trouble, supplemented by a psychopathic or mental condition. He 
also testified that plaintiff might have suffered to an equal extent had he not been 
in the accident at all, but had merely witnessed a similar accident to his wife and 
child. The substance of this witness’ testimony, and that of the other doctors—and 
they are all in agreement—is that the accident “did influence [plaintiff’s. nervous 
shock] to some extent”; the clear implication being that the recurrence of the 
nervous and mental disorder was really grounded in plaintiff's highly sensitized 
nervous condition. A careful review of the medical testimony shows conclusively 
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that plaintiff’s loss did not result “directly and independently of all other causes 
from bodily: injuries effected * * * solely through external, violent and acci- 
dental means.” On the contrary, it clearly appears that the disability was caused 
“directly or indirectly, wholly or partly, by bodily or mental infirmity,” and that 
the loss was therefore expressly excluded by the terms of the policy. 

[2] It is argued, however, that plaintiff might have been predisposed to injury, 
but that the injury was in fact caused by the accident. The substance of the assign- 
metts of error is the failure of the court to point out the difference in its charge 
to the jury. It is sufficient to say that there is no merit-in the technical distinction 
sought to be drawn. Whether plaintiff's mental and nervous disorder was caused, 
“precipitated,” or “relighted” by the accident, or whether, given the accident, it 
followed because of his predisposition to injury, the very obvious fact is that this 
serious trouble would not have recurred but for his hypersensitivity and the con- 
comitaut anxiety for the safety of his wife and child. This long existent condition 
was a sine qua non. The evidence on both sides is conclusive that the recurrence 
of the disabling nervous condition was almost entirely due to plaintiff’s existent con- 
dition and that the accident was at most the precipitating cause. 

Kelley v. Pittsburgh Casualty Co., 256 Pa. 1, 100 A. 494, is urged by plaintiff as 
decisive in his favor. In that case ‘the insured slipped, and in so doing twisted his 
body in such a way that certain adhesions which had formed in his intestines fol- 
lowing a prior operation broke loose and caused the disability for which recovery 
was permitted. It is to be noted that the court expressly pointed out in that case 
that there was no provision in the policy there involved, such’ as there is ‘here, 
excluding liability for loss due to infirmity or disease. The instant case is controlled 
by Hesse v. Travelers’ Ins. Co., 299 Pa. 125, 149 A. 96, in which it appeared that the 
insured died from the effect of an anesthetic to which he was hypersusceptible. 
There, as here, the insured’s peculiar condition was the effective cause, and there, as 
must be the case here, recovery was denied. 

Binding instructions would have been entirely appropriate, and, since plaintiff’s 
quarrel is with the charge of the court, there is obviously no merit in it. It may 
be said, however, that the charge was simple, clear, and explicit. The jury was 
told that there could be no recovery unless the loss and disability was solely attribu- 
table to the accident. This instruction was required by the provisions of: the 
policies. All of the evidence was to the effect that the accident was not the sole 
factor, and a verdict for plaintiff could not have been sustained. Clearly, therefore, 
plaintiff is not entitled to a new trial. 

Judgment affirmed. 


SMITH v. BENEFIT ASS’N OF RAILWAY EMPLOYEES. No. 14197. 
Supreme Court of South Carolina. Jan. 3, 1936. 
183 Southeastern Reporter 318. 
2. INSURANCE. 


\lthough health and accident policy provided for cancellation thereof, insured 
could recover actual and punitive damages if insurer fraudulently procured posses- 
sion and cancellation thereof and fraudulently substituted another policy. 

(For other cases, see Insurance, Dec. Dig. § 237.) 

3. INSURANCE. 

In action for fraudulent cancellation of health and accident policy, evidence 
regarding fraudulent scheme to obtain cancellation and as to fraudulent cancellation 
held to require, submission of case to jury both as to actual and punitive damages. 

(For other cases, see Insurance, Dec. Dig. § 237.) 

Appeal from Common Pleas Circuit Court of Florence County; R. W. Sharkey, 
Judge. 

\ction by Dock Arthur Smith against the Benefit Association of Railway 
Employees. Judgment for plaintiff, and defendant appeals. 

Affirmed: 

Royall & Wright, of Florence, for appellant. 

McEachin & Townsend; of Florence, for respondent. 

BAKER, Justice. 
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This case has heretofore been before this court, but none of the questions raised 
in the present appeal were decided. See 175 S. C. 347, 179 S. E. 324. 

The action arose out of a health and accident insurance policy issued by appel- 
lant to respondent April 21, 1931, providing for certain definite benefits, and referred 
to throughout the trial as policy No. 24. When this policy was issued, the occupa- 
tion of respondent was given as trainmaster and the beneficiary as Mrs. D. A. Smith. 
However, shortly thereafter appellant by letter informed respondent that their 
records had been changed to conform to the true facts, by giving the correct occu- 
pation of respondent, and substituting the individual name of Mrs. Smith for her 
husband’s (respondent) initials. Respondent regularly paid his premiums on said 
policy, but had never had occasion to claim any benefits thereunder. The appellant 
had the right to cancel the policy upon thirty days’ written notice to respondent: 
the following provision being in said policy: “The Insured may terminate this policy 
contract and revoke his pay order at the expiration of thirty (30) days from 12 
o’clock noon of the date of written notice delivered at or mailed to the Home Office 
of the Association, and the Association may terminate this policy contract at the 
expiration of thirty (30) days from 12 o’clock noon of the date of written notice 
delivered to the Insured or mailed to his last known address, but such termination 
by the Association shall be without prejudice to’ any claim accrued or existing at 
date of termination. In the event this policy contract is terminated by either party 
hereto, the Association shall pay the Insured by cash or check the prorata unearned 


portion, if any, on the date of termination, of the premiums actually paid by the 
Insured.” 


On July 19, 1933, one C. D. Fulk, an agent and representative of appellant came 
from Chicago, the home office of appellant, saw respondent, and stated that, where 
there were mistakes made in policies, he was out to correct them, and that there 
were two mistakes in respondent’s policy, and asked for the policy. Before seeing 
the policy, this agent told respondent his occupation should be shown as flagman 
instead of “T. M.” (trainmaster), and his wife’s name should appear as “Mrs. Ada 
Sue Smith” and not as “Mrs. D. A. Smith.” The agent stated that, should respond- 
ent be killed in an accident, it was very doubtful if Mrs. Smith could collect under 
the policy on account of these errors. Upon these statements being made to him, 
respondent asked how these errors could be cured, and appellant’s representative 
stated he would have to take up the policy, turn it in, and issue another. Appel- 
lant’s representative was then asked if the new policy he would issue would contain 
the same benefits, and was informed, “Identically the same.” Respondent thereupon 
turned over the policy (No. 24) to appellant’s representative. When the policy was 
handed appellant’s representative, he then suggested a new policy, which would 
increase the sick benefit from $60 per month to $80, and, upon being asked if this 
increase would affect the terms of the policy then in force, otherwise, was assured 
that the new policy would be the same kind 100 per cent. According to the testi- 
mony of respondent, the new policy necessitated the payment of an additional pre- 
mium of about $1 per month (the exact amount was 95 cents per month). 


At the time of this transaction, according to respondent, the old policy, No. 24, 
was paid up for two months, and he gave appellant’s representative about $2 to pay 
the difference in premiums on the new policy to be issued. In about two or three 
weeks, or possibly more, the new policy arrived, which policy is known as policy 
No. 20. Respondent examined same, and found that there were material differences 
in the terms of the two policies as to benefits, and, according to his testimony, wrote 
appellant that its agent had misrepresented things to him and got his old policy 
from him, and he did not want the one they sent him. The appellant refused to 
give up the old policy and never offered to return any premiums, but wrote respond- 
ent on September 7, 1933, as follows: 

“Your letter has been received and we are very sorry to advise that it will be 
impossible for the Association to continue furnishing you protection under your old 
form of policy. As must have been explained to you by our representative it has 
become necessary for the association to take some action on certain forms of pol- 
icies so as to put all of our members on an equal footing. : ; 

“We are sorry that you do not want to continue with us under this new form ot 
policy. While it does not furnish quite as liberal benefits as the old one, still it 
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will afford you some excellent protection. We are marking our records to show 
your account cancelled as of September 30, this being in accordance with the thirty 
day cancellation clause. 

“Regretting the loss of your membership but with best wishes, we are.” 

The new policy, No. 20, also provided for cancellation upon 30 days’ written 
notice. 

On the foregoing statement of facts, testified to by respondent upon the trial 
of the case, respondent based his complaint alleging that through a fraudulent 
scheme on the part of appellant he had been deprived of his policy of insurance, 
his rights thereunder, and his membership in appellant, to his damage in the amount 
of $3,000. 

The appellant answered, admitting the formal portions of the complaint, but 
denied all fraud and misrepresentation in obtaining from respondent policy No. 24, 
and set forth its right under the terms of the policy to cancel same; alleged that 
policy No. 20 contained benefits in excess of policy No. 24 as to principal indemni- 
ties for accident and illness; that policy No. 20 was issued respondent: upon his 
written application therefor; and that the cancellation thereof was brought about by 
respondent notifying appellant that he would not make further premium payments 
on same. Appellant further answered as follows: 

“That owing to the large number of losses sustained in South Carolina on 
policies of similar nature to that issued to the plaintiff and referred to as Form No. 
24 it became necessary for the defendant to terminate and cancel said policies in 
accordance with the provisions thereof, and that the defendant, exercising the right 
under the terms of policy No. 709577 (policy No: 24), terminated said policy con- 
tract. At the same time, however, this defendant gave to the plaintiff the right to 
apply for a new policy which was issued to him on receipt of his written applica- 
tion, and which policy the defendant would have kept in full force and effect had 
not the plaintiff notified defendant to cancel the same. 

“That the plaintiff has sustained no damages whatsoever, having filed no claim 
with this defendant under the terms of the provisions of either of the policies for 
any loss thereunder.” 

It was admitted by respondent that, had the policy remained in full force and 
effect until the date of the commencement of this action, October 7, 1933, he would 
not have been entitled to collect any benefits thereunder. 

{2, 3] The appellant in the case under consideration had a perfect legal course 
chartered for a cancellation of policy No. 24, and, if it chose for any reason to travel 
another route, then it must suffer the consequences. It cannot, under the testimony, 
bring itself within the holding in the case of Jordon v. Equitable Life Assur. Soc., 
170 S. C. 19, 169 S. E. 673. 

In our opinion, there was ample testimony of a fraudulent scheme to obtain a 
cancellation of policy No. 24, and a fraudulent cancellation, requiring the trial court 
to submit the case to the jury both as to actual and punitive damages. 

No exception is taken relating to the amount of damages awarded plaintiff by 
the jury. 

All exceptions have been considered and are overruled. 

Stabler, C. J., and Carter, Bonham, and Fishburne, JJ., concur. 


NATIONAL LIFE & ACCIDENT INS. CO. v. PARNELL. No. 1649. 
Court of Civil Appeals of Texas. Waco. Dec. 5, 1935. 
89 Southwestern Reporter (2d) 789. ° 
1. INSURANCE. 


Where accident policy covered only loss from accidental injury without other 
contributing causes and insurer alleged and evidence raised issue as to whether 
sickness or disease contributed to loss, judgment for insured without jury finding 
that loss was not contributed to by sickness or disease held reversible error. 

(For other cases, see Insurance, Dec. Dig. § 670.) 

2. INSURANCE. 

In action on accident policy covering only loss from accidental injury without 
other contributing causes, insurer which alleged that loss was contrtibuted to by 
disease held entitled to affirmative presentation of such theory to jury. 

(For other cases, see Insurance, Dec. Dig. § 669[10].) 
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Appeal from District Court, Falls County; E. M. Dodson, Judge. 

Action by John Parnell against the National Life & Accident Insurance Com- 
pany. Judgment for plaintiff, and- defendant appeals. 

Reversed and remanded. 

Oltorf & Oltorf, of Marlin, for appellant. 

Tom B. Bartlett and.Charles E. Reagan, both of Marlin, for appellee. 

STANFORD, Justice. 

This action was brought by John Parnell against the National Life & Accident 
Insurance Company to recover the sum of $500 claimed to be due him under an 
accident insurance policy for the loss of an eye. The policy sued on provided in 
part as follows: “If within ninety days from date of accident any one of the 
following losses shall result to the insured solely and without other contributing 
causes from accidental injury, the company will pay the respective indemnities 
herein provided. * * * ” Further provisions bound the company to pay the sum 
of $500 for the loss of an eye “which result solely and without other contributing 
causes from accidental injury.” The plaintiff claimed to have lost the sight of 
his eye as the result of acid being thrown into it while working on an automobile 
storage battery. The defendant defended on the ground that the insured was not 
in sound health at the time he applied for and received the policy, and further 
that the loss of the sight of the eye was caused or contributed to by disease. The 
jury returned a verdict on special issues in favor of the plaintiff for the sum of 
$500, and judgment was entered accordingly. The defendant appealed. 

Special issues 1 and 2 and the answers of the jury thereto were as follows: 

“Special Issue No. 1: Do you find from a preponderance of the evidence that 
plaintiff, while the policy in question was in force, suffered the loss of sight in his 
right eye solely and without other contributing causes from an accidental injury?” 
To which the jury answered: “Yes.” 

“Special Issue No. 2: Do you find from a preponderance of the evidence that 
the loss of the sight of plaintiff’s eye, if you have found that he had lost the sight 
of it, was not caused or contributed to by sickness or disease?” Answer, “It was 
not caused or contributed to by sickness or disease,” or, “It was caused or con- 
tributed to by sickness or disease.” To which the jury answered: “Was not 
caused by sickness & disease.” 

[1, 2] It will be noticed that while it was found in answer to special issue 
No. 2 that the loss of the eye was not caused by sickness or disease, the jury did 
not find that the loss of the eye was not contributed to by sickness or disease. In 
view of the fact that the policy exempted the insurer from liability for any loss 
contributed to by causes other than accidental injury and the further fact that the 
defendant alleged and the evidence raised an issue as to whether or not the loss 
of plaintiff’s eye was contributed to by sickness or disease, we think it was material 
for the jury to determine whether or not sickness or disease contributed to the 
loss. 24 Tex. Jur. 1248; International Travelers’ Ass’n v. Bettis, 120 Tex. 67, 35 
S.W.(2d) 1040, par. 6; Travelers’ Ins. Co. v. Harris (Tex. Com. App.) 212 S. W. 
933; American Ins. Co. v. Maddox (Tex. Civ. App.) 60 S.W.(2d) 1074, par. 6, 
and cases there cited. For the same reason the defendant was entitled to an 
affirmative presentation of this particular theory of the case to the jury. Southern 
Kansas Ry. Co, v. Wallace (Tex. Com. App.) 206 S. W. 505, par. 2, and authorities 
there cited: 

Special issue No. 2 presented the defense’relied on by the defendant, and if that 
issue had been answered in its favor it would have been entitled to judgment, but 
the jury wholly failed to answer a material part of the issue. In Copeland v. 
Brannan (Tex. Civ. App.) 70 S.W.(2d) 660, 662, it was said’ “There was no 
finding of the jury on some of the material questions presented, and, having sub- 
mitted these issues to the jury, and the jury not having found on them, the court 
was not authorized to supply such findings, nor to render judgment on the issues 
answered, but should have refused to accept same; and the jury should have 
been returned’ for further consideration, and, in case they could not agree on such 
material issues, a mistrial should have been declared. The court had no authority 
to render judgment on the verdict, absent any finding on a material issue submitted. 
Cranston v. Gautier (Tex. Civ. App.) 284 S. W. 620, and cases cited therein; 
J. R. Milam Co. v. First Nat. Bank (Tex. Civ. App.) 29 S.W.(2d) 480, 483; 
Early-Foster Co. v. Burnett & Co. (Tex. Civ. App.) 224 S. W. 316; Speer’s Law 
of Special Issues, § 430, p. 559.” See, also, 64 C. J. 1168; Phillips v. Hill, 3 Tex. 
397: Kerr v. Hutchins, 46 Tex. 384; Waco Cement Stone Works v. Smith (Tex 
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Civ. App.) 162 S. W. 1158; Texas Employers’ Ins. Ass’n v. Shilling (Tex. Com. 
App.) 289 S.-W. 996, par. 3. 

For the error above pointed out, the judgment of'the trial court is reversed 
and the cause remanded for a new trial. 


HARRINGTON v. MUTUAL BEN. HEALTH & ACCIDENT ASS’N. 
Supreme Court of Vermont. Orleans. Jan. 7, 1936. 
182 Atlantic Reporter 179. 


3. INSURANCE. 
Whether insured under health and accident policy accepted draft in full settle- 
ment of claim for his illness held for jury, where insured took draft only after 
phrase “from October 20 to December 20th, 1932,” was added to statement in 
instrument that it was given in full payment of all claims for illness: 
(For other cases, see Insurance, Dec. Dig. § 668[14].) 


Exceptions from Orleans County Court; Walter H. Cleary, Judge. 

Action by Thomas C. Harrington against the Mutual Benefit Health & Acci- 
dent Association. Judgment for plaintiff, and defendant brings exceptions. 
Judgment affirmed. 

Argued before Powers, C. J., and Slack, Moulton, Thompson, and Sherburne, 
JJ. i 

Hubert S. Pierce, of Newport, for defendant. 

Lee E. Emerson, of Barton, and Raymond L. Miles, of Newport, for plaintiff. 
SHERBURNE, Justice. 

This is an action of contract to recover upon a health and accident policy for 
illness and disability occurring about September 15, 1932, and resulting from duo- 
denal ulcers. Verdict and judgment were for the plaintiff and the case comes here 
upon execeptions saved by the defendant. The only exception briefed is to the 
denial of defendant’s motion for a directed verdict. 

On November 12, 1932, the defendant paid the plaintiff $116.66 for his disability 
to October 20, 1932. On January 11, 1933, the defendant gave the plaintiff a draft 
for $200, which he accepted, indorsed, and cashed. As originally written, it con- 
tained on its face, after the amount and above the signature, these words: “In full 
payment, satisfaction, discharge, compromise and release of any and all claims of 
liability, which payee, his heirs or beneficiary now claim or might hereafter claim 
under Policy No. 68 V-7869 for or on account of injury or illness sustained by 
payee on or about Sept. 15, 1932, and for any past, present or future loss or dis- 
ability resulting from injury or illness sustained prior to this date.” Before the 
plaintiff would accept it, the words “From Oct. 20 to Dec. 20th, 1932,” were added 
hy the defendant at the insistence of the plaintiff. 

No question is made but that the plaintiff had a disputed and unliquidated 
claim against the defendant and that the acceptance of the draft as originally 
written would have barred recovery for disability after December 20; 1932. But 
the plaintiff claims that the addition of the quoted dates entitles him to recover for 
subsequent disability. 

Viewing the evidence most favorably to the plaintiff, it appeared that defend- 
ant’s agent called upon plaintiff on January 11, 1933, and told him that he thought 
he was all right and that three months was the limit on ulcers. After.a time he 
made out the draft as originally written and a release for the — to sign and 
told him that the company would pay him $200 and no more if he would sign the 
release. The plaintiff was still sick and claimed that more money would be due 
him and refused to sign any release and refused to accept the draft unless the 
period of time for which he was being paid was written upon it. Whereupon the 
above-quoted dates were added to show this and the plaintiff accepted the draft, 
knowing that the agent claimed that nothing more would be paid to him. : 

[3] We think that the foregoing facts and circumstances present a situation 
sufficiently ambiguous so that a jury acting reasonably would have been justified in 
finding that the plaintiff did not in fact understand, and was not, bound to. under- 
stand, that he was receiving the draft in full settlement. Defendant’s motion was 
properly overruled. - 

Judgment affirmed. 
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NORTH RIVER INS. CO. v. CLARK. No. 7820. 
Circuit Court of Appeals, Ninth Circuit. Nov. 15, 1935. 
80 Federal Reporter (2d) 202. 
1. INSURANCE. 


Where locomotive covered by fire policy was undamaged, but was so isolated 
as result of forest fire that it would cost all locomotive was worth to rebuild bridges 
so as to make locomotive accessible for use, insurer held not liable. 

(For other cases, see Insurance, Dec. Dig. § 427.) 

2. INSURANCE. 

Additions to policy by rider are usually for purpose of modifying general terms 
of policy, and, therefore, being specific, control more general terms. 

(For other cases, see Insurance, Dec. Dig. § 150.) 

3. INSURANCE. 

Where policy contained provision stating that it was insurance against loss of 
railroad cars due to certain specific causes including fire and derailment and con- 
tained a further provision incorporated into policy by rider that policy only covered 
legal liability of insured for cars belonging to railroad company, where insurer paid 
liability to railroad company which released insured and its receiver from liability, 
insured’s receiver could not recover on policy for fire damage to cars. 

(For other cases, see Insurance, Dec. Dig. § 514.) 


Appeal and cross-appeal from the District Court of the United States for the 
Western District of Washington, Northern Division; John C. Bowen, Judge. 


Action by Guy H. Clark, as receiver of the Montborne Lumber Company, against 
the North River Insurance Company. From an adverse judgment (8 F. Supp. 394), 
the defendant appeals, and the plaintiff cross-appeals. 

Judgment reversed. 


Harold M. Sawyer, of San Francisco, Cal., and L. B. daPonte and Robert S. 
Macfarlane, both of Seattle, Wash., for appellant and cross-appellee. 

Henderson & McBee, both of Mount Vernon, Wash., for appellee and cross- 
appellant. 

Before Wilbur, Garrecht, and Mathews, Circuit Judges. 

Wi.pour, Circuit Judge. 

[1] Guy H. Clark, as receiver of the Montborne Lumber Company, brought this 
action to recover on a fire insurance policy issued by the appellant to the Montborne 
Lumber Company. The facts were stipulated and the case was tried by the court 
without a jury. The lumber company operated a short logging railway. It owned 
a Shay locomotive covered by the policy which it alleged was “damaged by fire 
and by the collapse of bridges resulting from such fire to the amount of $15,000.” 
The stipulated facts showed that the locomotive was untouched and undamaged by 
the fire, but that it was so isolated as a result of the forest fire which destroyed 
the railroad bridges that it would cost all the locomotive was worth to rebuild the 
trestles or bridges so as to make the locomotive accessible for use. ‘The court 
therefore held that this rendered the locomotive useless and awarded judgment for 
its stipulated value of $7,000. The alleged loss results from the unwillingness or 
inability of the insured to rebuild the bridges, and was not caused by the fire. Can 
it fail or refuse to rebuild its bridges and claim that the locomotive was thereby 
lost because of the fire? Suppose the bridges were fully insured against fire and 
the insured was fully reimbursed for their loss by fire and thus able to rebuild the 
bridges, if it so desired. Could it retain the insurance money without rebuilding, 
and claim that the locomotive was lost by the fire, which destroyed the bridges and 
thus recover upon the policy insuring it against the loss of the locomotive by the 
fire which destroyed the bridges but did not injure the locomotive? The answer 
seems too obvious to require discussion. The engine was not lost at all, either by 
fire or otherwise. The authorities relied upon by the insured are not in point. 
They hold that a loss by fire may sometimes result where the fire is the proximate 
cause of the injury, even though not coming into contact with the thing destroyed. 
26 C. J. 340; 14 R. C. L. 1216; 6 Couch on Insurance, § 1467; Ermentrout v. Girard 
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Fire & Marine Ins. Co., 63 Minn. 305, 65 N. W. 635, 30 L. R. A. 346, 56 Am. St. Rep. 
481; Western Assur. Co. v. Hann, 201 Ala. 376, 78 So. 232; Brandyce v. United 
States Lloyds, Inc., 239 N. Y. 573, 147 N. E. 201; cited by the receiver. All these 
cases deal with the question of whether or not the damage or loss was the proximate 
result of a fire. Here there was no damage to the locomotive within the meaning of 
the policy. 

The receiver also sought judgment against appellant under the policy for dam- 
ages to or destruction of certain freight cars belonging to the Northern Pacific 
Railroad, which were in use upon the Montborne Lumber Company’s logging railway 
under an agreement “to pay the railroad for all damage which cars delivered to 
it by the railroad through such connections may sustain from any cause whatever 
while in its possession.” The insurance company paid the loss ($8,000) directly to 
the Northern Pacific Railroad, and, in addition to an acquittance of all liability, the 
railroad company executed a release to the lumber company of its liability to it under 
the above clause of the contract. The trial court denied recovery to the receiver for 
the insured and a cross-appeal was taken from this decision. 

The receiver concedes that the amount of money received by it from the insur- 
ance company would be payable by it to the railroad company, but contends in effect 
that it should pass through his hands and be subject to the same reduction in amount 
paid as are all other claims of general creditors of the lumber company filed in 
the receivership proceedings. To this contention the insurance company replies that 
the insurance of the cars was an insurance of liability under the above contract 
between the lumber company and the railroad company, and that the railroad com- 
pany having released the lumber company and its receiver from such liability, there 
could be no recovery. 


In that regard a rider to the policy which was issued to the lumber company 
provided that “it is also understood and agreed that this policy covers legal liability 


only of the assured on logging cars owned by others in the possession of the assured. 
* * *” 


The schedule of property insured attached to the policy contains the following: 
“12 cars owned by any other than the assured, consisting principally of Northern 
Pacific flat cars, main line tanks, and coal gondolas. * * *” The body of the 
policy insured the lumber company “against loss or damage caused by fire * * * 
to rolling stock, as per schedule.” The receiver claims that the lumber company, 
as bailee, had an insurable interest in the cars in its possession and that the policy 
insures such cars and not the liability of the lumber company for their destruction 
by fire, relying upon the following clause: “2. Perils Insured Against. This policy 
iiusures only :—Against loss or damage caused by fire, derailment or collision (coming 
together of cars and/or locomotives in shifting or coupling not to be considered a 
collision), collapse of bridges, lightning, cyclone, tornado and flood.” 

As to insurable interest, the receiver relies upon Delanty v. Yang Tsze Ins. 
Ass'n, 127 Wash. 238, 220 P. 754, holding that a bailee being under an implied lia- 
bility to restore the property to its owner has an insurable interest therein. The 
receiver also contends that in the absence of a specific agreement between the bailor 
and hailee to insure the property, the bailor cannot recover on the policy and has 
no lien thereon, citing 66 A. L. R. 864, note; Northern Trust Co. v. Snyder (C. C. 
A.) 76 F. 34; Batts v. Sullivan, 182 N. C. 129, 108 S. E. 511; 26 C. J. 436; 8 Couch 
on Insurance, § 1935, p. 6438. These authorities hold that a landlord cannot recover 
on a policy issued to the tenant, although it may cover in part some interest of the 
landlord in the property destroyed by fire. None of them deal with the relation of 
bailor and bailee. The insurance company contends that whether the policy be 
construed as an indemnity or as a liability policy, there has been no loss suffered by 
the insured by reason of the destruction of some and injury of others of the flat 
cars owned by the Northern Pacific Railroad Company and in the possession of the 
lumber company at the time of the injury and destruction. The flat cars injured by 
the derailment only were repaired by the railroad company and it makes no claim 
therefor. The railroad company has been paid the full amount of the insurance 
($8,000) and makes no claim against the lumber company for the loss of its cars 


by fire. On the contrary, it has released the lumber company from all liability to it 
therefor. 
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(2, 3] It is sometimes difficult to distinguish between an indemnity and a liability 
insurance policy. In the policy in suit, we have the bare terms of the policy stating 
that it is an insurance against loss of cars due to certain specified causes, including 
fire and derailment, and a further provision, incorporated into the policy by a rider, 
that the policy only covers legal liability of the assured for cars belonging to the 
railroad company. While these two provisions are not altogether consistent, never- 
theless, in view of the fact that additions to a policy by a rider are usually for the 
purpose of modifying the general terms of a policy, and, therefore, being specific, 
control the more general terms of the policy, AXtna Ins. Co. v. Sacramento-Stockton 
S. S. Co. (C. C. A. 9) 273 F. 55; Wagner Electric Corporation v. Ocean Accident & 
Guarantee Corporation (C. C. A.) 36 F.(2d) 186; tna Ins. Co. v. Houston Oil & 
Transport Co. (C. C. A.) 49 F.(2d) 121, it. seems clear that the policy properly 
construed is one insuring the assured against loss due to its liability to the railroad 
company for failure to return cars. Under this construction of the policy, it is well 
established that the loss does not occur at least until a final judgment is rendered 
against the insured establishing the fact of liability, 5 R. C. L. (Perm. Supp.) p. 
386, § 622; 6 Cooley’s Briefs on Insurance, p. 5694 et seq.; Schambs v. Fidelity & 
Casualty Co. (C. C. A.) 259 F. 55, 6 A. L. R. 1231. Here the liability of the lumber 
company to the railroad company has been released and hence there is no longer any 
such liability upon which it can base an action against the insurance company. The 


decision of the lower court in favor of the insurance company upon this item is 
correct. 


Judgment reversed. 
J. T. KNIGHT & SON, Inc. v. SUPERIOR FIRE INS. CO. OF 
PITTSBURGH, PA. No. 7768. 
Circuit Court of Appeals, Fifth Circuit. Nov. 25, 1935. 
80 Federal Reporter (2d) 311. 
1. INSURANCE. 


Under Georgia statute defining fire insurance contract and requiring contract to 
be in writing, valid fire insurance contract must disclose in writing duration of risk 
insured against and amount of premiums to be paid (Code Ga. 1933, § 56-801). 

(For other cases, see Insurance, Dec. Dig. § 133[1].) 

2. INSURANCE. 

_ Under Georgia statute defining fire insurance contract, insured could not recover 
for fire loss under binder contract which stated only that certain insurance companies 
were bound to indemnify insured against damage by fire to his buildings and 
machinery, since duration of risk and amount of premiums to be paid were not dis- 
closed (Code Ga. 1933, § 56-801). 

(For other cases, see Insurance, Dec. Dig. § 132.) 

3. INSURANCE. 

Where regular fire policy contract required proof to be made of loss within 60 
days after fire, insured, whose claim was based on binder contract which was to be 
replaced by regular policy, could not recover for loss sustained where proof of loss 
was not made until more than 60 days after fire. 

(For other cases, see Insurance, Dec. Dig. § 539[5].) 

4. INSURANCE. 


Compliance with requirement of fire insurance policy as to filing proof of loss 
within stated time may be waived by insurer denying liability under policy before 
expiration of such time for filing proof, but waiver does not result from such denial 
after expiration of that time. 

(For other cases, see Insurance, Dec. Dig. § 559[1].) 

Appeal from the District Court of the United States for the Middle District ot 
Georgia; Bascom S. Deaver, Judge. 

Action by J. T. Knight & Son, Incorporated, against the Superior Fire Insurance 
Company of Pittsburgh, Pennsylvania. Judgment for defendant, and_ plaintiff 
appeals. 

Affirmed. 

Henry D. Gaggstatter, of Columbus, Ga., for appellant. 
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J. M. B. Bloodworth, of Atlanta, Ga., and Frank D. Foley, of Columbus, Ga., for 
appellee. 

Before Hutcheson, and Walker, Circuit Judges, and Holmes, District Judge. 

WALKER, Circuit Judge. 

This was an action by the appellant, assignee of Columbus Fertilizer Corporation, 
to recover of the appellee $9,978.23, the alleged amount of the loss or damage by fire 
on October 27, 1932, to buildings and machinery of Columbus Fertilizer Corporation 
located on a described lot, with interest on said amount from February 28, 1933, 
“less such rate of premium as shall be determined as due said defendant,” also 25 
per cent. on that amount by reason of appellee’s alleged bad faith, and 10 per cent. of 
said first stated amount as reasonable attorney’s fees. The petition contained two 
counts. The first count alleged the execution on September 28, 1932, by the Jordan 
Company, appellee’s agent, of an instrument of which the following is a copy: 

“G. Gunby Jordan, Pres. 
“R. C. Jordan, Vice-Pres. 
“D. C. Higgins, Secy-Treas. 
“The Jordan Company 
“Surety Bonds and Insurance. 
“Own, Buy, Sell, Rent and Lease Real Estate Loans and Investments. 
“General Contractors Home Builders. 
Columbus, Ga., Sept. 28, 1932. 
“Columbus Fertilizer Corp., 
“Columbus, Georgia, 

“Gentlemen : 

“Re: Binder—Buildings & Machinery. 

“In view of the fact that some of the Companies incorporated in our original 
binder did not desire to carry the amount set forth or desired no liability under this 
schedule, we have rearranged the binder. 

“We have bound the following Companies to the extent of the amounts set 
opposite them, respectively against loss or damage by fire to your buildings and 
machinery : 

“Fire Association of Philadelphia, $20,000 

“Occidental Insurance Company, $20,000 

“Northern Assurance Company, Ltd., $10,000 

“Superior Fire Insurance Company, $10,000 

“Empire State Underwriters, $10,000 

“American & Foreign Insurance Co., $10,000 

“The two latter Companies are represented by R. H. McNulty Company. 

“It is understood and agreed that loss payable, if any, shall be to the Merchants 
& Mechanics Bank of Columbus, Ga., as their interest may appear. 

“You may be assured that this binder will be replaced by regular policy contracts 
as soon as possible. 

“Thanking you, we are, 

“Yours very truly, 
“{Signed] W. H. Dismuke, Jr., 
“WHD:FD Manager Ins. Dept.” 

That count contained allegations as to the execution on September 2, 1932, 
of a similar instrument in which the name of the appellee was not included; 
allegations to the effect that said the Jordan Company advised the insured that 
the rate of premium to cover said property would have to be promulgated by 
the Georgia Inspection and Rating Bureau, from sixty to ninety days being required 
for such promulgation; that the rate of premium and the total amount thereof 
being unknown to the Jordan Company, it was then and there agreed that promptly 
after promulgation of said rate by said bureau and the issue of a regular policy 
contract the total amount of premium on said insurance as so determined and 
fixed would be immediately paid by said Columbus Fertilizer Corporation; that 
on October 27, 1932, while said binder contract of insurance was in full force 
and effect, and before the rate of premium had been fixed, said buildings and 
machinery were damaged by fire; that when said contract of insurance was 
entered into, the legal title to said buildings and machinery was vested in Mer- 
chants & Mechanics Bank of Columbus, Ga., and Columbus Fertilizer Corpora- 
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tion had authority and control, and was in actual possession thereof, under and 
by virtue of a contract of purchase previously entered into with said Merchants 
& Mechanics Bank. That count also alleged that regular proof of loss as required 
by and under the terms and conditions of the regular standard fire insurance 
was sent to the appellee. The second count of the petition was not substantially 
different from the first count. After the appellee had filed demurrers to the 
petition and to each count thereof, each of those counts was several times amended. 
Each of the counts was amended by adding an allegation to the effect that the 
proof of loss referred to in the original petition was delivered to the appellee 
on January 7, 1933, and by making an exhibit what was alleged to be a copy 
of regular standard fire insurance policy contract. That instrument contains the 
following provisions: 

“* * * Tf fire occur the insured shall give immediate notice of any loss 
thereby in writing to this Company * * * and, within sixty days after the fire, 
unless such time is extended in writing'by this Company, shall render a statement 
to this Company, signed and sworn to by the insured, stating the knowledge 
and belief of the insured as to the time and origin of the fire, the interest of 
the insured and of all others in the property, the cash value of each item thereof 
and the amount of loss thereon,” and continuing with the same provisions with 
reference to contents of proof of loss as contained in the standard contract of 
fire insurance. 

“No suit or action on this policy, for the recovery of any claim, shall be 
sustainable in any Court of law or equity until full compliance by the insured 
with all the foregoing requirements, nor unless commenced within twelve months 
next after the fire.” 

Each of the counts was amended by adding allegations to the effect that, by 
failing “as soon as possible” to replace said binder contract by a regular policy 
containing specific requirements as to the time of filing proof of loss, and by 
failing to deny liability under said binder contract until long after said proof 
of loss was filed with it on January 7, 1933, appellee waived compliance with 
all conditions in any regular policy contract contemplated by said binder contract 
relating to proof of loss. The demurrers to the original petition were renewed 
and made applicable to the petition and each count thereof as the same were 
finally amended. The court sustained those demurrers, and dismissed the petition 
as finally amended. 

[1, 2] The allegations of the petition do not show that, other than the above 
set out binder, there was any writing between appellee and appellant’s assignor 
with reference to the former agreeing to indemnify the latter against loss by 
fire to any property. A Georgia statute provides: “The contract of fire insurance 
is one whereby an individual or company, in consideration of a premium paid, 
shall agree to indemnify the assured against loss by fire to the property described 
in the policy, according to the terms and stipulations thereof. Such contract, 
to be binding, shall be in writing; but delivery shall not be necessary if, in other 
respects, the contract shall be consummated.” Georgia Code, 1933, § 56-801. 
Under this statute, as it has been authoritatively construed, for a contract of 
fire insurance to be valid it must be wholly in writing, and must show that the 
minds of the parties met and agreed upon the essential elements of such a 
contract; one of those elements being the duration of the risk insured against. 
‘and another of those elements being the premium to be paid. Athens Mutual 
Insurance Co. v. Evans, 132 Ga. 703, 64 S. E. 993; Clark, Rosser & Co. v. Brand 
& Hammons, 62 Ga. 23; Todd v. German-American Insurance Co., 2 Ga. App. 
789, 59 S. E. 94. The opinions in cases decided by the Georgia Court of Appeals, 
a tribunal subordinate in rank to the Supreme Court of that state, contain 
expressions to the effect that some elements of a Georgia contract of fire insur- 
ance may be shown otherwise than in writing, as by a course of dealing, or cus- 
tom, or usage. That the expressions referred to do not correctly indicate the 
law in Georgia on the subject dealt with is made manifest by the decision of 
the Supreme Court of Georgia in the case of Newark Fire Insurance Co. v. 
Smith, 176 Ga. 91, 167 S. E. 79, 85 A. L. R. 1330, to the effect that, whatever 
may be the rule in other jurisdictions, under the above-quoted statute, a Georgia 
written contract of fire insurance is invalid if it is silent as to the duration o! 
the risk. Though in jurisdictions other than Georgia such a memorandum oF 
binder as the one set out in the petition is effective as a contract of insurance 
if such elements of the contract as the period of the risk and the premium to be 
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paid are understood between the parties to the contract, though not stated in 
any writing between them [Eames v. Home Insurance Co., 94 U. S. 621, 24 L. Ed. 
298; 1 Cooley’s Briefs on Insurance (2d Ed.) p. 815, subsection (c)], the above- 
quoted Georgia statute, as construed in above-cited cases, invalidates the contract 
unless the essential elements of a fire insurance contract, including the two 
elements above mentioned, are stated or disclosed in a writing between the insurer 
and the purported insured. 

[3, 4] Appellant’s petition as it was finally amended showed that appellant 
lacked the right to recover for a reason other than the invalidity of the instrument 
sued on. Appellant’s petition as last amended asserts a claim that appellee waived 
compliance with the above set out provision of the exhibited form of regular 
policy contract as to delivering to appellee proof of loss within sixty days after 
the fire. What was relied on as evidencing such waiver was the alleged failure 
of the appellee to deny liability under the binder instrument sued on until long 
after appellant filed with appellee proof of loss on January 7, 1933, more than 
sixty days after the fire. Appellant’s petition contained no allegation as to the 
appellee, before the expiration of the time for filing proof of loss, doing or 
omitting to do anything whereby appellant or its assignor was led to believe 
that compliance with that requirement would not be insisted on by the appellee. 
Compliance with that requirement may be waived by the insurer denying liability 
under the policy before the expiration of the prescribed time allowed for filing 
proof of loss. After the insured has lost the right to sue on a policy by failing 
to comply with the condition precedent of filing proof of loss within the time 
allowed, nothing done or omitted by the insurer within that time having caused 
or contributed to that failure, that right so lost is not revived by the insurer’s 
subsequent denial of liability. A waiver by an insurer of a fire insurance policy 
requirement as to filing proof of loss within a stated time does not result from 
the insurer’s denial of liability after the expiration of that time. Newark Fire 
Insurance Co. v. Reese, 32 Ga. App. 42, 123 S. E. 41; People’s Loan & Savings 
Co. v. Fidelity & Casualty Co., 39 Ga. App. 337, 147 S. E. 171; National City 
Bank v. National. Security Co. (C. C. A.) 58 F.(2d) 7; 7 Cyclopedia of Insurance 
Law, Couch, § 1591. However, it is not material in this case whether appellee 
did or did not waive compliance with the provision as to filing proof of loss, as, 
for reasons above indicated, appellant was not entitled to recover even if proof 
of loss had been filed within the time allowed. 

The judgment is affirmed. 


HOME INS. CO. v. JONES. 8 Div. 610. 
Supreme Court of Alabama. Dec. 12, 1935. 
Rehearing Denied Jan. 30, 1936. 
165 Southern Reporter 211. 
1. INSURANCE. fag ; ; : , 

In action on fire policy, replications alleging that insurer’s agent told insured 
after fire that he need not make proof of loss stated sufficient defense to plea in 
abatement that plaintiff had not complied with policy requirement as to proofs of 
loss. 

(For other cases, see Insurance, Dec. Dig. § 641[2].) 

2. INSURANCE. ; ; ; 

Insurer’s denial of liability on fire policy on ground that policy did not cover 
loss in that it did not cover willful or fraudulent fire caused by insured for his 
benefit held waiver of requirement of policy that proofs of loss be furnished. 

(For other cases, see Insurance, Dec. Dig. § 559[1].) 

3. INSURANCE. : 5 , 

_ Where insurer’s agent waived proofs of loss required by fire policy but told 
insured to furnish list of property destroyed, list furnished by insured was not 
required to be correct at risk of loss of rights unless fraudulently or willfully 
falsified. 

(For other cases, see Insurance, Dec. Dig. § 552.) 

4. INSURANCE. 
_ Fact that list of property destroyed by fire furnished to fire insurer at request 
of imsurer’s agent was fraudulently or willfully falsified or that policy provided 
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that fraud or false swearing by insured relating to loss would forfeit right under 
policy should be specially pleaded. 

(For other cases, see Insurance, Dec. Dig. § 640[4].) 

5. INSURANCE. ; ; 

On trial of plea in abatement to action on fire policy on ground that insured 
had failed to comply with requirement of policy as to proofs of loss, evidence as 
to waiver of proofs of loss by insurer held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[15].) 

6. INSURANCE. : i 

Where waiver of proofs of loss was made by insurer before time required by 
policy to furnish proofs had expired and there was ample time to do so, knowledge 
of insurer’s agent of failure of insured to file proofs of loss up to time of waiver 
held not to affect rights of insured under waiver. 

(For other cases, see Insurance, Dec. Dig. § 555.) 

7. INSURANCE. : ; 

Allegations of replication to plea in abatement on fire policy for failure of 
insured to file proofs required by policy reciting conversation with insurer’s agent 
and alleging that insured informed agent that he had not made proof of loss as 
inducement leading to main averment that agent informed insured that he would 
not be required to make proof were not required to be proved exactly as alleged, 
since not of essence of action or of its description. 

(For other cases, see Insurance, Dec. Dig. § 645[2].) 

9. INSURANCE. 

_ Agent with authority to solicit and receive applications for fire insurance, to 
issue and countersign policies and collect premiums thereon for insurer, and who 
countersigned policy sued on, held authorized to waive requirement of proofs 
of loss. 

(For other cases, see Insurance, Dec. Dig. § 556[1].) 

10. INSURANCE. | ' 

In action on fire policy, allegation in replication that insured’s interest was 
unconditional and sole ownership, except for mortgage known to insurer at time 
policy was written, to plea setting up policy provision requiring insured to be 
unconditional and sole owner and alleging that he was not such owner held not 
demurrable as allegation of matter available under general issue, since pleader 
may assume unnecessary burden, and put general issue in form of special plea. 

(For other cases, see Insurance, Dec. Dig. § 641[2].) 

11. INSURANCE. 


_ Insurer’s knowledge of existing condition rendering fire policy void when 
issued and permitting policy to remain in apparent effect, collecting and retaining 
premiums thereon, held waiver of statutory requirement that all features of policy, 
when issued, must be plainly expressed therein (Code 1923, § 8371). 

(For other cases, see Insurance, Dec. Dig. § 392[1].) 
12. INSURANCE. 


In action on fire policy, replication to plea asserting breach of condition against 
incumbrances in that there was chattel mortgage on property at time of issuance 
of policy alleging that insurer had knowledge of existence of mortgage at time 
of issuance of policy held not to show violation of statute requiring all features 
of policy to be plainly written therein when issued (Code 1923, § 8371). 

(For other cases, see Insurance, Dec. Dig. § 641[2].) 

13. INSURANCE. 


In action on fire policy, plea alleging provision of policy that insurer should not 
be liable for loss caused by neglect of insured to use all reasonable means to save 
property and that insured neglected to use all reasonable means to save property 
held demurrable for failure to allege that negligence of insured was proximate 
contributing cause of loss and for failure to apprise insured of what he negligently 
failed to do to save property. i 

(For other cases, see Insurance, Dec. Dig. § 640[2].) 

14. INSURANCE. 


In action on fire policy, plea alleging that insured failed to comply. with pro- 
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vision of policy requiring him to protect property from further damage, and make 
complete inventory of damaged and undamaged property, held demurrable for 
failure to allege that policy provided that no recovery could be had on account of 
failure to perform such acts, or in what respect such failure affected insurer’s 
liability, or to what extent insured failed to do acts enumerated, or that such 
failure created unfavorable condition or loss which observance of provision would 
have prevented. 

(For other cases, see Insurance, Dec. Dig. § 640[2].) 
15. INSURANCE. ‘ #4 es 

Authority of general agent in respect to waiver of provision of fire policy 
requiring insured to file proofs of loss held not defeated by clause in policy 
prohibiting officer or agent from waiving any provision or condition of policy (Code 
1923, § 8371). 

(For other cases, see Insurance, Dec. Dig. § 556[1].) 
16. INSURANCE. ! : _ ia 

In action on fire policy, evidence that plaintiff procured property to be burned 
held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[10].) 

Foster and Knight, JJ., dissenting in part. 

Appeal from Circuit Court, Morgan County; W. W. Callahan, Judge. 

Suit on a policy of fire insurance by Earl Jones against the Home Insurance 
Company. From a judgment for plaintiff, defendant appeals. 

Reversed and remanded. 


That part of the oral charge made the basis of assignments of error 45 and 46 
is as follows: 


“But it may be made in another way; what the law calls impliedly made. That 
is you may look to the course or conduct of the parties. * * * 


“However, if the company investigated the loss, that is by one having authority 
and on its own account, and so conducted itself with relation thereto as to show 
a satisfaction with the knowledge thus obtained, or to induce a reasonable belief 
in the mind of the assured Jones that it is so satisfied, and does not desire formal 
notice and proof of loss according to the terms of the policy, such conduct and 
declaration may amount to a waiver of a compliance with the formal provisions of 
the policy. I desire there to add, and if by that conduct Jones was reasonably 
induced to act and rely thereon.” 

Assignment 19 is predicated upon the refusal of the affirmative charge as to 
replication 2, requested by defendant. Assignment 49 is predicated upon the action 
of the trial court sustaining plaintiff's demurrer to plea 9, pleading a provision of 
the policy requiring the assured to protect the property from further damage, 
separate the damaged and undamaged personal property, put it in the best possible 
order, make a complete inventory of same stating the quantity and cost of each 
article and the amount claimed thereon, and then alleging that this was not done. 

Assignments 74, 93, 98, 142, and 143 are predicated upon the refusal to give 
at defendant’s request the following charge: 

“3. If you are reasonably satisfied from all the evidence in this case that the 
insured property was burned through the design or procurement of the assured, 
the plaintiff is not entitled to recover.” 

Coleman, Spain, Stewart & Davies, of Birmingham, for appellant. 

Henry D. Jones, of Florence, and Peach & Caddell, of Decatur, for appellee. 

Foster, Justice. 

[1] This is an action on a fire insurance policy. Defendant pleaded in abate- 
ment that plaintiff had not complied with the policy requirements as to proofs of 
loss. To that plea plaintiff replied. In No. 2, to which demurrer was overruled, 
he alleged in substance that a few days after the fire a certain named agent of 
defendant had “authority to solicit and receive applications for fire insurance, to _ 
issue and countersign policies of fire insurance and to collect premiums thereon, 
all for the defendant, who countersigned the policy sued on, and while acting for 
defendant and within the line and scope of his authority informed plaintiff it 
was not necessary for plaintiff to make proof of loss under the policy, but that all 
it was necessary for plaintiff to do was to prepare and furnish a list of the 
furniture destroyed by said fire together with the value of each item of said 
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furniture, and plaintiff a few days thereafter, and within less than sixty days after 
the date of said fire did furnish” the list. 

That is the same sort of pleading in its legal aspects as that considered and 
held sufficient in Am. Ins. Co. v. Millican, 228 Ala. 357, 153 So. 454. Both 
showed that the agent had more authority than that stated to exist in Penn. Fire 
Ins. Co. v. Malone, 217 Ala. 168, 115 So. 156, 56 A. L. R. 1075, and in Prine y. 
Am. Central Ins. Co., 171 Ala. 343, 54 So. 547, and other cases relied on by 
appellant. Whereas the ruling of the court in overruling demurrer to replication 
No. 2 is fully supported by the Millican Case, supra, and by Yorkshire Ins. Co. v. 
Gazis, 219 Ala. 96, 121 So. 84, and cases there cited. London & Lancashire Ins. 
Co. v. McWilliams, 215 Ala. 481, 110 So. 909. 

[2] Assignment No. 2 is not argued. Assignment No. 3 relates to replication 
No. 5 to the plea in abatement. It is predicated on the fact that the adjuster 
denied liablity on the sole ground that the fire was purposely begun to enable 
plaintiff to collect the insurance. 

Appellant argues that a denial of liability is not a waiver of proof when based 
on the grond that the loss is not covered by the policy because it is a contention 
which, if true, shows that the loss is not within the coverage, invoking an appli- 
cation of a principle discussed in Fidelity-Phenix Fire Ins. Co. v. Murphy, 226 Ala. 
226, 146 So. 387, when the loss is occasioned by the willful or fraudulent act of the 
insured. 

In the first place, the replication does not show that plaintiff participated in 
the act of causing the loss. But the effect of the replication is that defendant 
denied liability on the ground that the policy did not cover the loss, in that it did 
not cover a willful or fraudulent fire caused by insured or for his benefit. The 
denial is in substance that as to this loss there was no policy contract which 
imposed on plaintiff any duty whatever, since it created no liability on defendant 
regardless of what plaintiff might do in respect to furnishing proofs of loss. The 
contrary is not held in W. O. W. v. Maynor, 206 Ala., 176, 89 So. 750. There the 
complaint alleged the death of insured. Plea 2 alleged that he was not dead, which 
was of course included in the general issue. It was held that a replication alleging 
a denial of liability made by defendant because of the vocation of insured was not 
good matter waiving the requirement that insured be in fact dead. But by all the 
authorities, a denial of the existence of a valid contract covering the loss is a 
waiver of the requirement that proofs be furnished. The cases are cited in 
Rhode Island Ins. Co. v. Holley, 226 Ala. 320, 146 So. 817; 26 Corpus Juris 406, 
et seq.; Continental Ins. Co. v. Parkes, 142 Ala. 650, 652(13), 39 So. 204. 
Assignment No. 17. 

We think the evidence copied in brief of appellant is sufficient in connection 
with the other circumstances in the case for the jury to find that the adjuster denied 
liability because the building was set on fire to enable plaintiff to collect the 
insurance. 

_{3, 4] In assignments 13 and 16 charges were refused defendant on the trial 
of the plea in abatement to the effect that if the list of goods furnished defendant’s 
adjuster as having been burned was not a true and correct list, the verdict must be 
for defendant on that plea, because some of the replications to the plea in abate- 
ment state that he did furnish defendant a list of the furniture destroyed. 

But we do not think that the list is bound to be correct at the risk of a loss 
of plaintiff’s rights on that account unless it was fraudulently or willfully falsified, 
which should be specially pleaded. Often policies provide that fraud or false 
swearing by insured relating to the loss or in the proofs will foffeit any right. 
26 Corpus Juris 382. But that is made so by the contract, and to have that effect 
should be specially pleaded, so that issue may be taken on it. Therefore, if plain- 
tiff did furnish a list of what he then thought or claimed was burned, its accuracy 
is not essential to sustain the allegation of the replications. 

Assignments 14, 15, and 18. 

[5] These assignments all relate to the general charge on the plea in abate- 
ment. On the issues made in replications 2, 4, and 5, if there was enough proof 
for at least one of them to be submitted to the jury, the general charge for 
defendant was properly refused. ; 

We have shown that some of them, whether all or not are immaterial, were 
properly given to the decision of the jury. 


Assignment No. 21 is obviously without merit, and we think it needs no dis- 
cussion. 
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Assignment No. 24. 


[6] When, as here, the waiver, if any, was made before the time required 
by the policy to furnish proofs had expired, and when there was ample time to 
do so, it is immaterial whether defendant’s agent had knowledge of the failure 
up to that time to file them or not. It is not then in the nature of condoning a 
past omission, but of excusing the performance of an act regardless of what then 
had been done. The insured was not then in default, but by the conduct of 
defendant’s agent plaintiff was excused from performing the requirement, which 
may or may not have been attempted. 

[7] The allegations of replication No. 2 are by way of the recital of a con- 
versation with defendant’s agent, and to the extent that it alleged that plaintiff 
informed defendant’s agent that he had not made the proof is an immaterial 
inducement, or incidental recital leading up to the main averment, that he informed 
plaintiff that it would not be necessary to make the proof. Such matters of 
inducement, since they are not of the essence of the action nor of its descrip- 
tion, need not be proven exactly as alleged. 49 Corpus Juris 139, § 143, p. 144, 
§ 154; Birmingham News Co. v. Little, 226 Ala. 642, 148 So. 398. 

Assignments 45 and 46. 

[8] The court is here in his general charge stating principles of law in general 
terms not seriously claimed to be erroneous, but that they are not within the 
issues. The jury are not thereby instructed in respect to their finding in connection 
with those statements. Whereas the court does in other clauses charge them the 
true nature of the law and issues made by the several replications. We think no 
reversible error here intervened. 

Assignment No. 19. 


[9] This negatives the right of plaintiff to recover on replication No. 2 to 
the plea in abatement. The argument is that the evidence shows that the agent 
there named did not have authority to adjust the loss. But the question there 
was not an adjustment of the loss, but the authority of the agent to waive giving 
the proofs of loss. It was shown that this agent did possess the authority set 
out in replication No. 2, and the cases we have cited settle his power to waive 
the requirement of proofs as there alleged. 

Assignment No. 20. 

We have heretofore discussed the argument made on this assignment, which 
relates to the incorrectness of the list furnished, and we do not care to add to 
the discussion. 

Assignments 32, 33, and 47. 

These are also assignments argued in connection with the trial had on the 
plea in abatement. We think there was no reversible error shown in respect to 
those assignments. 

There does not seem to exist reversible error in connection with the trial 
ot the issue raised by that plea. 

The cause then came on for separate trial, and was so tried on the issues 
made in bar. On the questions raised in that respect, the assignments first argued 
are numbered 50 and 51, and involve the sufficiency of replications 2 and 3 to 
defendant’s plea No. 2. That plea sets up the policy provision requiring the insured 
to be the unconditional and sole owner, and alleged that he was not such owner, 

{10, 11] The assignments are argued together, and the same points are made 
to their sufficiency on the demurrer to them. The first contention is that they are 
in substance available on the general issue, since they assert that his interest was 
unconditional and sole owriership, except for a mortgage which was known to 
defendant at the time the policy was written. The argument is that the replica- 
tions do not show that insured was not the unconditional and sole owner for 
that a mortgage is not in contravention of such ownership. We have so asserted. 
Westchester Fire Ins. Co. v. Green, 223 Ala. 121, 124 So. 881. The replications, 
therefore, do not allege matter not available under the general issue. But that 
does not make them demurrable, for a pleader may assume, if he wishes, an 
unnecessary burden, and put the general issue in the form of a special plea. 
Sov. Camp, W. O. W. v. Harris, 228 Ala. 417(5), 153 So. 870. 

_It_is also urged that the replications set up matter in violation of section 
8371, Code, requiring all features of an insurance contract, when a policy is issued, 
to be plainly expressed in the policy. We have given full force and effect to this 
Statute in so far as any agreement is concerned, which is not a waiver or estoppel 
in respect to a matter which would render the policy null and void according to 
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its conditions. City Mortgage & Discount Co. v. Palatine Ins. Co., 226 Ala. 179, 
145 So. 490. 

But when the evidence shows that defendant had knowledge of an existing 
condition which rendered the policy null and void when issued, and with such 
knowledge issued the policy, and let it remain in apparent effect, and collected 
and retained the premium, there is a waiver of the requirement in the nature of 
an estoppel against the assertion of the invalidity of the policy. Gunn v. Pala- 
tine Ins. Co., 227 Ala. 245, 149 So. 672; Green v. Westchester Fire Ins. Co., 221 
ng = 128 So. 436; Nat. Fire Ins. Co. v. Tenn. Land Co., 224 Ala. 113, 139 
So. 227. 


The case of Globe & Rutgers Fire Ins. Co. v. Pappas, 219 Ala. 332 (11), 122 
So. 346, does not conflict. That was dealing with the matter of keeping books. 
Knowledge as to how they had been kept did not waive a stipulation of how 
they should thereafter be kept. The policy was avoided, not by a condition 
existing when it was issued and known to the insurer, but by one which there- 
after occurred. The estoppel consists in a reliance on the validity of the con- 
tract produced by the issuance and maintenance of the policy by defendant 
and thereby causing insured to be lulled into the belief that his contract was 
valid. Hartford Fire Ins. Co. v. Aaron, 226 Ala. 430, 147 So. 628(7); Ala. State 
Mut. Assur. Ins. Co. v. Long Clothing & Shoe Co., 123 Ala. 667, 676, 26 So. 655. 

In respect to either contention made by appellant, we think there was no 
error in overruling the demurrer to replications 2 and 3 to plea 2. 

Assignments numbered 52, 53, 54, 55, and 56. 

[12] They relate to the sufficiency on demurrer of replications 4, 5, and 6 
to pleas 6 and 7. Those pleas allege a breach of the condition against incum- 
brances, in that there was then existing a chattel mortgage on the property 
covered. Replications 4 and 5 allege that defendant had knowledge of the 
existence of the mortgage at the time, and with such information issued the 
policy. Replication No. 6 alleges that defendant’s agent, who prepared and 
countersigned, and had authority to solicit and receive applications and counter- 
sign and issue policies, while in the act of preparing and issuing to plaintiff the 
policy sued on, and acting in the line and scope of his employment, was informed 
of the existence of the mortgage and with such information prepared and 
countersigned and delivered the policy to plaintiff. 

We have expressed our views on the contention again here made that the 
matter asserted is not ineffective on account of section 8371, Code. We do not 
think that our cases are conflicting on this subject, nor contrary to that section 
of the Code. 

Assignment numbered 48. 

[13] This relates to the sufficiency on demurrer of plea No. 8. It alleges 
that the policy provides that insurer shall not be liable for loss caused directly 
or indirectly by the neglect of insured to use all reasonable means to save and 
preserve the property at and after the fire or when endangered by fire, and 
that the fire began in an adjoining store, and after plaintiff’s property was 
thereby endangered, he neglected to use all reasonable means to save and 
preserve the property. 

We think the plea is subject to the demurrer assigned, in that it does not 
allege that,negligence of insured was a proximate contributing cause of the loss, 
or that it would not have been sustained or would have been minimized by the 
use of the required diligence. It is also subject to the demurrer in that it does 
not apprise the plaintiff of what it is claimed he should have done, and which 
he negligently failed to do to save and preserve the property. Tarrant Land Co. 
vy. Palmetto Fire Ins. Co., 220 Ala. 428, 125 So. 807 (10 and 11). 

Assignment No. 49. 

[14] Plea No. 9, to which reference is here made, does not allege that the 
policy provides that no recovery may be had on account of the failure of plain- 
tiff to do the acts there mentioned, nor in what respect such failure shall affect 
defendant’s liability. Neither does it allege to what extent insured failed to do 
the acts there enumerated, or that such failure in anywise created an unfavor- 
able condition or loss which their observance would have prevented. 
Assignments of error Nos. 57 to 71, inclusive. 

{15] These relate to the sufficiency of defendant’s rejoinders to which the 
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court sustained demurrer. They set up the policy clause prohibiting an officer 
cr agent from waiving any provision or condition of the policy. 

Again it is insisted that the implied waiver or estoppel set forth in the 
replications violate this clause as well as section 8371, Code. But the authority 
of a general agent in respect to such waiver or estoppel is not defeated by a 
clause of that sort in the policy. London-Lancashire Ins. Co. v. McWilliams, 
supra; Continental Fire Ins. Co. v. Brooks, 131 Ala. 614, 30 So. 876; Hartford 
Fire Ins. Co. v. Aaron, 226 Ala. 430, 147 So. 628; Provident Life & Accident Ins. 
Co. v. Hudgens, 229 Ala. 552, 158 So. 757. 

Assignments Nos. 74, 93, 98, 142, and 143. ; 

[16] Since there was no evidence from which the jury could reasonably 
infer that plaintiff procured the property to be burned, there was no reversible 
error in refusing to submit that issue to the jury as the charge referred to would 
require. This treatment of those assignments reflects the views of the writer in 
which Knight, J., concurs. But a majority of the court, consisting of Gardner, 
Thomas, Bouldin, and Brown, JJ., are of the opinion that the circumstances 
shown by the evidence are sufficient to submit the issue to the jury. A discus- 
sion of the evidence would not be appropriate. 

Assignments Nos. 75, 83, 85, 94, 95, 96, and 97. 

The principle asserted in these charges was fully covered in the court’s 
oral charge. 

Assignments Nos. 72 and 73. 

The affirmative charge was not erroneously refused because of the matters 
which we have Here discussed. 
Assignments Nos. 90 and 91. 

The principle of these charges is covered by the oral charge of the court. 

We do not think it would serve any useful purpose to discuss the assign- 
ments which we haye not mentioned, but have been given careful consideration. 

For the errors indicated, the judgment is reversed, and the cause remanded. 

Reversed and remanded. 

Gardner, Thomas, Bouldin, and Brown, JJ., concur. 

Foster and Knight, JJ., dissent. 

Anderson, C. J., not sitting. 


FIRE ASS’N OF PHILADELPHIA v. ELDRIDGE. No. 4—4103. 
Supreme Court of Arkansas. Jan. 20, 1936. 
89 Southwestern Reporter (2d) 722. 
INSURANCE. 

Mortgagor held entitled to recover on fire policy issued to mortgagee cover- 
ing mortgagee’s equity in mortgaged property where insurer, after being 
informed by mortgagee that it had no further equity, accepted mortgagor’s 
check and cashed it in payment of premium for full year after writing on check 
description of insured property. 

(For other cases, see Insurance, Dec. Dig. § 580[2].) 

Appeal from Circuit Court, Miller County; Dexter Bush, Judge. 

Suit by Joseph Eldridge against the Fire Association of Philadelphia. 
Judgment for plaintiff, and defendant appeals. 

Affirmed. 

Thompson, Knight, Baker & Harris and William A. Rembert, Jr., all of Dallas, 
Tex., and Frank S. Quinn, of Texarkana, for appellant. 

Shaver, Shaver & Williams, of Texarkana, for appellee. 

HuMpureys, Justice. 

This is an appeal from a judgment rendered in the circuit court of Miller 
county in favor of appellee upon an insurance policy issued by appellant to the 
Citizens Building & Loan Association covering its equity in a frame residence 
against loss by fire, which was situated on lot 22 in the N. W. %, S. W. %, Sec. 
29, Tp. 15 S., R. 28 W., in said county, known as 216 Charles avenue, to. whom 
appellee had mortgaged same to secure an indebtedness for borrowed money. 
The mortgage provided that appellee should maintain adequate insurance on 
the property and that in the event he did not do so, said building and loan 
association might take out insurance and charge the cost to him. The insur- 
ance policy was for $300, the amount of the loan, and covered a period of one 
year from its date on May 27, 1933. The annual premium thereon was $4.65. 


. 
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This premium was charged to appellee by the building and loan association and 
collected from him in the form of a check on November 20, 1933, which check 
was indorsed and delivered by the building and loan association to appellant, 
who received and cashed same after marking thereon “216 Charles Ave.” At 
the time the check was delivered to and received by appellant, the building and 
loan association notified appellant that appellee had paid the indebtedness 
secured by the mortgage on November 14, 1933. The policy was not taken up 
or canceled by appellant, but was left with the building and loan association. 
The residence was totally destroyed by fire on November 29, 1933, after which 
appellee went to the office of the building and loan association and got the policy 
and discovered that appellant had not inserted or substituted his name in the 
policy after receiving and collecting his check covering the entire period for 
the full year. After denial of liability on the part of appellant, this suit fol- 
lowed with the result stated above. 

Based upon the undisputed facts detailed above, the trial court instructed 
a verdict and rendered a judgment thereon against appellant. 

Appellant contends the judgment is erroneous because it made no contract 
with appellee to insure his interest in the residence against loss by fire, but, on 
the contrary, made a contract with the building and loan association to insure its 
equity only in the residence. It is true the written policy so provides, but this 
contention leaves out of the equation that after being informed that the building 
and loan association had no further equity in the residence that it accepted 
appellee’s check and cashed it in payment of the premium for a full year ending 
May 24, 1934, after writing on the check the description of the property. This 
act on the part of appellant amounted to a continuance of the insurance in favor 
of appellee for the remainder of the time the policy was to run. ‘The acceptance 
of the premium from appellee for the full time after notice that the building and 
loan association had no further interest in the residence or property led appellee 
to assume that appellant had done all things necessary to render the insurance 
effective. The rule of law applicable to the undisputed facts stated above is 
correctly announced in section 367 of 14 R. C. L., page 1181, to the effect that 
an insurance company “cannot treat the policy void for the purpose of defense 
to an action to recover for a loss thereafter occurring, and at the same time 
treat it as valid for the purpose of earnnig and collecting further premiums.” 

No error appearing, the judgment is affirmed. 


FIREMEN’S INS. CO. et al. v. BLOUNT, for use, etc. No. 24906. 
Court of Appeals of Georgia, Division No. 2. Dec. 9, 1935. 
183 Southeastern Reporter 111. 
2. INSURANCE. 
Submission of proof of loss required by fire policy is waived, where insurer and 
insured enter into agreement fixing amount of: loss, since purpose of proof of loss 
is to secure adjustment between insured and insurer (Code 1933, §§ 56-801, 56-815, 
56-831). 
(For other cases, see Insurance, Dec. Dig. § 561.) 
3. INSURANCE. ; 
Agreement between fire insurance adjuster and insured fixing amount of loss 
waived proof of loss, notwithstanding nonwaiver agreement entered into on same day 
(Code 1933, §§ 56-801, 56-815, 56-831). 
(For other cases, see Insurance, Dec. Dig. § 561.) 
Syllabus by the Court. 


1. An exception to the refusal to grant a nonsuit will not be considered where 
the defendants make a motion for new trial, one ground of which complains that 
the verdict is contrary to the evidence and without evidence to support it. 

2. The purpose of proof of loss is to secure an adjustment between the insured 
and the insurer. 

3. The submission of proof of loss, as required in a policy of fire insurance, 15 
waived where the insurers and the insured enter into an agreement, after the 
fire, fixing and agreeing on the amount of the loss. 

4. Where a party by a voluntary act or agreement waives some incidental right 
under a contract of insurance, such as the submission of proof of loss as therein 
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required, has knowledge of all the facts, and there is no fraud therein, the party 
making the waiver cannot take back nor recall the right thus relinquished; and a 
nonwaiver agreement, entered into the same day the insurer by voluntary agreement 
waived the submission of proof of loss, will not be held to have the effect of revok- 
ing or annulling such waiver, especially where such nonwaiver agreement did not in 
specific terms provide that the insurer would not pay the claim without full, formal 
proof of loss being furnished. 

Error from City Court of Waynesboro; G. C. Anderson, Judge. 

Suit by Nannie Blount, for herself and for the use of Mrs. Pearl Hopkins, 
against the Firemen’s Insurance Company and others. Judgment for plaintiff, 


defendants’ motion for a new trial was overruled, and defendants bring error. 
Affirmed. 


Smith, Smith & Bloodworth, of Atlanta, and Fullbright & Burney, of Waynes- 
boro, for plaintiffs in error. 

H. Cliff Hatcher, of Waynesboro, for defendant in error. 

SurTton, Judge. 


[2] Proofs of loss are primarily intended for the purpose of securing an 
adjustment, and it is in accordance with sound public policy that our law recognizes 
the right of insurance companies to make such requirements in their contracts. 
Moore v. Dixie Fire Ins. Co., 19 Ga. App. 800, 803, 92 S. E. 302. It has been held 
sufficient if the proof of loss is made to an adjuster of the insurer who is engaged 
in adjusting the particular loss. Merchants’ & Mechanics’ Ins. Co. v. Vining & Bro., 
67 Ga. 661(5); Williams v. Atlas Assur., etc., Co., 22 Ga. App. 661, 97 S. E. 91; 
Corporation of Royal Exchange Assur. of London v. Franklin, 158 Ga. 644 (3b), 655, 
124 S. E. 172, 38 A. L. R. 626. “Every insurer shall have a right to prescribe regu- 
lations as to notice and preliminary proof of loss, which shall be substantially com- 
plied with by the assured: Provided, the same shall be made known at the time of 
the insurance, and shall not be materially changed during the existence of the con- 
tract. An absolute refusal to pay shall waive a compliance with these preliminaries.” 
Code 1933, § 56-831. “The contract of insurance should be construed so as to carry 
out the true intention of the parties.” Code 1933, § 56-815. The true intention of the 
parties to a fire insurance contract is to indemnify the insured in case of a fire loss 
covered by the policy. Fireman’s Fund Ins. Co. v. Pekor, 106 Ga. 1, 10, 31 S. E. 
779; Code of 1933, § 56-801. 

The purpose of an appraisal and an award as provided for in a policy is to fix 
the amount of the loss. Eberhardt v. Federal Ins. Co., 14 Ga. App. 340(2), 80 S. 
E. 856; Ozburn v. National Union Fire Ins. Co., 45 Ga. App. 33, 38(3), 163 S. E. 
321. Though a policy may stipulate that the insured shall furnish proofs of loss, 
yet if it also stipulates that in a certain contingency no action shall be brought on 
the policy until after an award fixing the amount of the loss, the company will be 
held to have waived such proofs of loss, if, without receiving the same, it neverthe- 
less enters with the insured into an arbitration for the purpose of ascertaining the 
amount of the loss. Southern Mutual Ins. Co. v. Turnley, 100 Ga. 296, 27 S. E. 
975. And see Sentinel Fire Ins. Co. v. McRoberts, 50 Ga. App. 739, 179 S. E. 256; 
Atlas Assur. Co., Ltd. v. Williams, 158 Ga. 421, 424, 123 S. E. 697, and Philadel- 
phia Fire & Marine Ins. Co. v. Burroughs, 176 Ga. 260, 264, 168 S. E. 36. It will be 
seen that the amount in this case was fixed and agreed on by the parties, after the 
fire, in the instrument above referred to, provided it should appear that the insurers 
were liable for the payment of any amount under the terms of the policy. The 
purpose of an appraisal and arbitration being to fix the amount of the loss, and this 
having been done by agreement by the parties here, and it having been held that 
where an insurance company enters into an arbitration to ascertain the amount of 
the loss, the policy providing therefor, it waives the furnishing of formal proofs of 
loss as required by the policy, we are of the opinion that where the insurers and the 
insured enter into an agreement and fix the amount of the loss, as they did in this 
case, that this is a waiver of the formal proof of loss. In the Turnley Case, supra, the 
award fixed the amount of the loss, and in this case the voluntary agreement fixed 
the amount of the loss. There is no substantial difference in the two propositions. 

[3] It will now be considered what effect the nonwaiver agreement, executed 
on the same day the agreement as to the amount of the loss was executed, had on 
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the latter agreement. It was provided in the agreement as to the amount of the loss 
that it should not abrogate or invalidate the nonwaiver agreement. The nonwaiver 
agreement provided that any action taken by the insurers while investigating and 
ascertaining the cause of the fire or amount of the loss did not, in any respect, 
“change, waive, invalidate, or forfeit any of the terms, conditions, or requirements 
of the policies of insurance” in this case “or any of the rights whatever of any 
part hereto.” Where a party has knowledge of all the facts, and there is no ques- 
tion of fraud, and such party by some voluntary act or agreement waives an inci- 
dental right under the contract, such as the requirement as to proof of loss, “the 
party making the waiver cannot afterwards take back the right which was thus 
surrendered. When some incidental right has once been waived and relinquished, 
and thus eliminated as an incidental element of the contract, it cannot be reclaimed. 
This is true even though the relinquishment be made ‘in the absence of any consid- 
eration therefor or of any change of position by the party in whose favor the waiver 
operates.” Sentinel Fire Ins. Co. v. McRoberts, supra, 50 Ga. App. 732, page 741, 
179, S. E. 256, 262. An insurance company “may rightfully require written proofs of 
loss to protect itself against fraud. However, the damage by fire, and not formal 
proof, is the essence of the contract, and small circumstances may be sufficient to 
show that the company has waived such nonessential though legal parts of its con- 
tract of insurance. The courts infer waivers of such nonessential parts by conduct, 
for the reason that they are in the nature of penalties and are not favored under 
the law.” A&tna Ins. Co. v. Mosely, 47 Ga. App. 25, 34, 169 S. E. 695, 699. It was 
held in AZtna Ins. Co. v. Mosely, supra, 47 Ga. App. 25, page 35, 169 S. E. 695, 699, 
that: “If the company had desired to insist that it have the full, formal proofs of loss 
and that it would not pay the claim without such proofs being furnished, the non- 
waiver agreement should have said so in specific terms.” Again, this court held in 
that case (47 Ga. App. 25, page 35, 169 S. E. 695, 699) : “The right to recover for a 
loss by fire on a policy of insurance is not dependent upon, nor will the law see it 
defeated by, failure to perform conditions subsequent, where there is evidence to 
show that there has been a waiver of such conditions subsequent.” In the Mosely 
Case, supra, the court was dealing with a nonwaiver agreement with substantially 
the same provisions as the one in this case. Under the authorities cited herein, we 
are of the opinion that the nonwaiver agreement did not have the effect of revoking 
or annulling the waiver of proof of loss voluntarily made by the agreement fixing 
the amount of the loss under the policy sued on. 

The real issue involved was whether the fire was of incendiary origin. The 
evidence on this question was conflicting and circumstantial. A verdict finding in 
favor of the insurers would not have been without evidence to support it; but the 
jury has resolved this question against the insurers, and there was competent evi- 
dence on which their finding was based. 

It follows that the verdict was authorized and the judge did not err in over- 
ruling the motion for new trial. 

Judgment athirmed. 

Jenkins, P. J., and Stephens, J., concur. 


BOWEN v. FARMERS MUT. INS. CO. OF MULBERRY et al. 
Appellate Court of Indiana, in Banc. Jan. 28, 1936. 
199 Northeastern Reporter 426. 
2. INSURANCE. 


Contract of insurance must be construed as a whole. 


(For other cases, see Insurance, Dec. Dig. § 146[1].) 
3. INSURANCE. 


Finding that member of mutual fire insurance association who refused for five 
months to pay assessment had forfeited right of recovery for loss held justified, 
in view of power given association’s executive committee to adopt rules for assess- 
ment of damages, though its constitution provided for assessment in proportion 
to amount of insurance held by each member at time of loss and rate of assess- 
ment levied was made dependent on date when insurance was written. 

(For other cases, see Insurance, Dec. Dig. § 349[1].) 

4. INSURANCE. 


Member of mutual fire insurance association who disregarded notice of assess- 


No. 14932. 
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ment for almost five months had burden to establish right of recovery in action 
on fire policy. 


(For other cases, see Insurance, Dec. Dig. § 646[2].) 
5. INSURANCE. 

Insured who became member of partnership organized for purpose of insuring 
fire losses was presumed to know customs of partnership and was bound by acts 
of executive committee in levying assessments. 

(For other cases, see Insurance, Dec. Dig. § 191.) 


Appeal from Clinton Circuit Court; Brenton A. De Vol, Judge. 

Action by Edward W. Bowen against the Farmers Mutual Insurance Com- 
pany of Mulberry and others. From an adverse judgment, plaintiff appeals. 

Affirmed. 

Cartwright, Wason & Carr, of Delphi, for appellant. 

William Robison and Earl F. Gruber, both of Frankfort, for appellee. 

KimgE, Presiding Judge. 

This was an action brought by the appellant against the trustees of the appellee 
insurance company (the statute making them the proper parties to such suit) 
to recover upon an insurance policy issued by appellee insurance company, to 
the appellant, in the sum of $4,000. The complaint was in one paragraph, to 
which was filed an answer in three paragraphs, one general denial and two 
paragraphs of affirmative matter, both setting up allegations that the appellant 
had refused and neglected to pay premiums when assessed, and because of that 
the policy had lapsed. 

Trial was had by the court, and facts were found specially. Conclusions of 
law were drawn from the facts found to the effect that the law was with the 
appellees and that appellant had forfeited all his right by failing to pay the 
assessed premiums, and that appellant take nothing by the action. 


Errors assigned here are that the court erred in its first, second, and third 
conclusions of law and in overruling appellant’s motion for a new trial. One 
of the grounds for new trial is that the finding of facts is not sustained by the 
evidence. 

The finding of facts discloses that appellant applied for a policy of insurance 
on the 12th day of September, 1928, and paid $13 for the privilege of becoming 
a member of the association; that on November 2, 1928, there was an assess- 
ment made, but, since appellant had only been a member since the 12th day of 
September of that year no assessment for losses was made against him for that 
year. On the 2d day of November, 1929, at the expiration of another loss period, 
an assessment was made against all of the members of the association, including 
this appellant; that a notice was sent to the appellant setting out the amount of 
the assessment, by the secretary of the association, but there is no finding that 
appellant ever received this notice. Some thirty days later, as the by-laws pro- 
vided, the treasurer of the association sent appellant a notice of the assessment 
levied against him, which appellant did receive. This last notice was mailed on 
the 29th day of January 1930, and received by appellant on or about the Ist of 
February, 1930. On the 16th day of July, 1930, the property covered by the policy 
was destroyed by fire. 

After receiving this notice on the Ist day of February until the fire on the 
l6th of July, appellant made no offer to pay and made no objection to the assess- 
ment as levied. The notice specifically said that, if the amount of the assessment 
was not paid within ten days, the appellant would be unprotected. 

_ The preamble of the constitution provided: “Whereas, The business of fire 
insurance, as conducted by incorporated companies, is attended with large expense, 
which, with the profit sought to be made, caused their premium rates to be fixed 
unnecessarily high; and believing that insurance may be simplified, its expenses 
reduced and the profits saved to the insured,” and for such purpose associated 
themselves together in the copartnership. This copartnership was organized in 
1868, and the present constitution and by-laws have been in effect since 1902. 
The constitution further provided that: “The rates of insurance classification of 
property, terms and conditions of policies, and adjustment of losses, may be 
fixed by the members in general meetings; but until they should do so, the 
Executive Committee shall have power to make all necessary provisions in regard 
thereto and for the general transaction of the business of the co-partnership.” 
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And further: “The Executive Committee shall adopt such rules and regulations 
in regard to the adjustment of losses and the assessment of damages thereof, 
as may be fair and equitable.” “It shall have the power to adopt such rules, 
regulations and by-laws as it may find necessary to carry out the object of this 
co-partnership; but the same may be annulled by the members at any annual 
meeting, and until so annulled they shall be in force against all members and 
parties.” The eleventh clause of the constitution is as follows: “The premiums 
and all other receipts of the firm shall constitute a fund for the payment of 
the necessary and proper expenses of its business and for the payment of losses 
as they may occur. When such fund shall be found insufficient for the payment 
of any liability of the co-partnership, the Executive Committee shall make a 
general assessment upon all the policy holders, in proportion to the amount of 
insurance held by each at the time of the occurrence of a loss, in such propor- 
tions and sums that the aggregate of such assessments will be sufficient to discharge 
such liability; and, in making such assessments any policy-holder who may have 
become insolvent shall not be taken into consideration.” It is this clause that 
the appellant contends was not followed, and that, because it was not followed, 
the assessment was not made in the manner provided. 


The finding of facts discloses that the appellant wholly failed and refused to 
pay said assessment or any part or portion thereof, and that there were, when 
this suit was brought, “between 9,000 and 10,000 members” of the company. The 
findings of facts further disclose that at a meeting of the board of directors on 
the 2d day of November, 1929, that “a motion was made and carried to make our 
assessment in the Fire Company 30c for all members who came in before Apr. 
1, 1929, 25c for those who came in from Apr. 1 to May 15, 1929, 20c from May 
15 to July 1, 10¢ from July 1 to Sept. carried.” “In making the assessment of 
November 2, 1929, the Executive Committee of the defendant Company did not 
make a general assessment upon all of its policy holders in proportion to the 
amount of insurance held by each at the exact time of the occurrence of a loss, 
but the rate was arbitrarily fixed at 30c on each $100.00 for all insurance written 
by the defendant company before April 1, 1929; 25c on each $100.00 for all new 
insurance written from April 1, to May 15, 1929; 20c on each $100.00 for all 
new insurance written from May 15 to July 1, 1929, and 10c on each $100.00 
for all insurance written from July 1 to September 1, 1929, and no assessment 
was levied, or attempted to be levied against any member who took out his 
insurance on or after September 1, 1929.” 

The appellant would have us construe this contract exclusively upon the 
eleventh section of the constitution, and says, in effect, that the assessment was 
not made “in proportion to the amount of insurance held by each at the time 
of the occurrence of a loss.” There is nothing in the findings nor in the evidence 
from which there could be a determination made as to whether or not the assess- 
ment as levied was or was not in proportion to the amount of insurance held 
by each at the time of the occurrence of a loss. There is no evidence of the 
amount of insurance held by each of the 9,000 or 10,000 members, nor is there 
any evidence from which the date of any loss could be determined. 

[1-3] The appellee established, by competent evidence and it was so found by 
the court, that the assessment was to be 30 cents per $100 upon all members 
who came in before a certain time, 25 cents for those between that time and 
another specified date, and 20 cents from another specified period and 10 cents 
for the fourth specified period. It is true that there was a finding of fact to 
the effect that this rate was arbitrarily fixed, but, in determining the correctness 
of the conclusions of law, we look to the entire finding. The construction of 
the contract of insurance cannot be limited to a strict construction of the eleventh 
section or any other one section, but must be construed as a whole. The executive 
committee was given power to adopt such rules in regard to the adjustment 
of losses and the assessment of the damages as would be fair and equitable 
and that it might find necessary to carry out the objects of the copartnership 
One of these objects was to reduce the expense of providing the insurance and 
thereby save that amount to those insured. Considering the other sections 
above quoted with the eleventh section, we cannot say that the conclusions of 
the trial court were erroneous nor that there was not sufficient evidence to sustain 
the necessary finding. 


[4] The appellant by his own affirmative act of disregarding the notice of 
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the assessment from February 1 until July 16 placed himself in the position that 
we find him, and the burden, therefore, was upon him to establish his right 
to a recovery. The court found as a fact that he has failed to discharge this 
burden, and there is evidence to sustain the court in this finding. 

[5] The constitution, as it seems from the above quotations, unquestionably 
gave the right to the board of directors to conduct the business as they did, 
which was equitable to all the members and without objection from any of them. 
At the time he became a member of this copartnership, such copartnership had 
been in existence since 1868 and had conducted the business as they were then 
doing since, at least, 1902. He went into this copartnership knowing that it was 
such, and he is presumed to have known the customs and actions of the other 
partners, and is bound by such acts. 

To reach the result that the appellant contends for here would be placing a 
technical construction upon only one section of the constitution, and this senna 
not be resorted to in order to bring about the result for which he contends. This 
result would be unfair to the other members of the copartnership. To allow one 
to stand idly by when he knew all the facts and refuse to pay an assessment 
for some five months and then collect $4,000 under a highly technical construction 
of a single clause would be manifestly unjust. 


The judgment of the Clinton circuit court is in all things affirmed, and it is 
so ordered. 


BOSTON INS. CO. et al. v. FAULKNER et al. (two cases). 
Court of Appeals of Kentucky. Dec. 11, 1935. 
Rehearing Denied Feb. 4, 1936. 
89 Southwestern Reporter (2d) 332. 
4. INSURANCE. 
Evidence of quantity and value of tobacco destroyed by fire while stored 
in warehouse held sufficient to sustain finding for assured in action on fire policy. 
(For other cases, see Insurance, Dec. Dig. § 665[4].) 


Appeal from Circuit Court, Taylor County. 

Separate actions by Tye Faulkner and others against the Boston Insurance 
Company and others and by the Boston - Insurance Company and others against 
Tve Faulkner and others. From adverse judgments in both cases, the insurance 
companies appeal, and the two appeals were heard together. 

Affirmed on both appeals. 

Frank M. Drake, of Louisville, and O. B. Bertram, of Campbellsville, for 
appellants. 

Abel Harding and Fred Faulkner, both of Campbellsville, for appellees. 

Ress, Justice. 

These two appeals arise out of the same transaction, and a motion to hear 
them together has been sustained. 

The appellees, Tye Faulkner, John Mills, and Frank Thomas, partners 
doing business under the firm name of Faulkner & Co., were the owners of 
certain tobacco which was stored in a warehouse in Campbellsville, Ky. They 
carried insurance on the tobacco in the sum of $3,500, represented by two 
policies; one for $1,000 issued by the Boston Insurance Company, and one for 
$2,500 issued by the North River Insurance Company. The tobacco was des- 
troyed by fire on the night of June 13, 1933, while both of the policies were in 
lorce, and, the parties being unable to agree as to the amount of the loss, the 
appellees brought an action against each of the insurers for the face amount of 
its policy. The two cases were tried together, and the jury returned a verdict 
for the plaintiffs for the full amount claimed by them. 

13, 4) The evidence shows that Faukner & Co. purchased tobacco on the 
loose-leaf markets in Lebanon, Springfield, and Greensburg, in January and 
February, 1931, shipped it to Campbellsville, redried it, and put it in hogsheads 
for storage. They borrowed $3,309 from a bank in Campbellsville, which was 
used in purchasing and shipping the tobacco. Tye Faulkner testified that he 
spent more than $600 of his own money, and that the purchase of tobacco cost 
approximately $4,000 in the hogsheads in Campbellsville. There was evidence 
that the market price of the grade of tobacco purchased by Faulkner & Co. 
was the same in June, 1933, as it was during the year 1931. The defendants intro- 
duced as witnesses employees of the various warehouses where Faulkner & 
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Co. purchased tobacco, to show the cost of the tobacco. According to the testi- 
mony of these witnesses, the cost ranged from $2.52 to $3.30 per hundred pounds. 
The testimony of these witnesses also disclosed that Faulkner & Co. purchased 
at four loose-leaf warehouses during January and February, 1931, 68,475 pounds 
of tobacco. They purchased tobacco at other warehouses, but the amount was 
not shown. Before the trial, defendants took Tye Faulkner’s deposition as if 
on cross-examination, and he then testified that Faulkner & Co. purchased 
81,000 pounds of tobacco during January and February, 1931. At the trial he 
produced a book containing a record of the purchases, referred to as the govern- 
ment book, which showed that Faulkner & Co. purchased 83,000 pounds of 
tobacco during January and February, 1931. A number of witnesses testified 
that the tobacco, at the time of the fire, was worth $5 to $6 per hundred pounds. 
Their testimony was objected to on the ground that they had not examined all 
of the tobacco, but had seen only samples from a few of the hogsheads. It was 
shown, however, that all of the tobacco was substantially the same, and that 
the samples fairly represented the entire lot. Mr. E. C. Franke, a dealer in 
tobacco, was introduced as a witness by the defendants. He testified that he 
examined the tobacco a short time before the fire, and it was offered to him 
ior 5 cents per pound. He did not buy it, but stated that in his opinion that was 
a fair price for the tobacco. J. T. Pendleton, a tobacco dealer who had tobacco 
stored in the Campbellsville warehouse, stated that he had seen the Faulkner 
tobacco and that it was worth $8 per hundred pounds. Fleese Goode purchased 
all of the tobacco for Faulkner & Co., and later went to Campbellsville and 
graded it before it was placed in the hogsheads. He saw it as late as May, 1933, 
and testified that it was worth $6 per hundred pounds. There was an abundance 
of competent evidence as to both the quantity and value of the insured tobacco. 

Finding no error prejudicial to appellants’ substantial rights, the judgment 
is affirmed. 


ISTROUMA MERCANTILE CO., Inc. v. NORTHERN ASSUR. CO., 
LIMITED, OF LONDON. 
SAME v. NORTH RIVER INS. CO. OF NEW YORK. No. 33455. 
Supreme Court of Louisiana. Dec. 2, 1935. 
165 Southern Reporter 11. 
1. INSURANCE. 

Under fire policy requiring insured to take inventory in detail within 30 
days of issuance of policy “or this policy shall be null and void from such date,” 
policy veld effective for full 30 days after issuance thereof, and, if inventory 
had not been taken within prescribed time, policy became null thereafter. 

(For other cases, see Insurance, Dec. Dig. § 335[2].) 

2. INSURANCE. 

Insurer could not escape liability on fire policies providing for inventory 
to be taken within 30 days after issuance of policies “or this policy shall be null 
and void from such date” on ground that insured within 30 days from issuance 
of policies made incomplete inventory, where prescriptive time to complete inven- 
tory in accordance with terms of policies had not elapsed at time of fire. 

(For other cases, see Insurance, Dec. Dig. § 335[2].) 

3. INSURANCE. 

In suits on fire policies, incomplete inventories, books of account of insured, 
and parol testimony held admissible to prove value of goods destroyed, and 
established such value, where no evidence was offered in rebuttal. 

(For other cases, see Insurance, Dec. Dig. § 660.) 

6. INSURANCE. 

Indorsement on fire policy, “$2,500 total concurrent insurance permitted, 
including this policy,” held to permit additional $2,500 fire insurance, so as not 
to render policy void under clause providing that, unless otherwise provided by 
agreement indorsed, policy shall be void if insured has or shall procure other 
insurance, where insured had carried $3,000 worth of insurance and was solicited 
to take additional insurance, and merchandise insured was worth more than 
total amount of face values of both policies (Rev. Civ. Code arts. 1945, 1946, 
1957, 1958). 

(For other cases, see Insurance, Dec. Dig. § 336[2].) 
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Appeal from Nineteenth District Court, Parish of East Baton Rouge; W. 
Carruth Jones, Judge. 

Suits by the Istrouma Mercantile Company, Incorporated, against the North- 
ern Assurance Company, Limited, of London, and the North River Insurance 
Company of New York. From a judgment for plaintiff, defendants appeal. 

Affirmed. 

St. Clair Adams & Son, of New Orleans, for appellants. 

Leslie A. Fitch and Chas. A. Holcombe, both of Baton Rouge, for Appellee. 

Fournet, Judge. 

Plaintiff instituted two suits on fire insurance policies to recover the face 
value thereof; that is, $2,500 in the Northern Assurance Company of London, 
and $2,500 in the North River Insurance Company of New York, together with 
the statutory penalty of 12 per cent. and 20 per cent. attorney’s fees, with 
interest from judicial demand. 

The defendants denied liability. The defenses in both suits are the same, 
except in the case of the first-named defendant, Northern Assurance Company 
of London, wherein the defendant set up an additional special defense peculiar 
to itself, that the policy issued by it is null and void because the assured pro- 
cured other insurance in violation of the prohibitory clause in the policy and 
indorsement thereon, and they are briefly as follows: 

(1) That the plaintiff violated the iron safe clause and particularly para- 
graphs 1 and 2 thereof, that provide: 

(a) For the taking and keeping of an inventory; and 

(b) The keeping of a complete set of books. 

(2) That in any event plaintiff has failed to satisfy the burden of proof by 
proving in any way whatever the amount of its loss and damage, or the quantity 
or value of the merchandise destroyed by the fire, and has failed utterly to 
prove its cause of action with any reasonable degree of certainty. 

(3) That plaintiff either set fire to the premises itself or procured some one 
else to do so for the fraudulent purpose of collecting the insurance. 

By agreement of counsel, the cases were tried together, and attorney’s 
fees were fixed at 15 per cent. of whatever amount might be recovered by the 
plaintiff. 

"The trial judge rendered judgment in favor of plaintiff, and the defendants 
have appealed. 

The policies sued on are dated December 4, 1933, and are in the New York, 
standard form. The policy contracts of the two companies contain the iron 
safe clause, sections 1 and 2 of which are as follows: 

“1. The assured will take a complete itemized inventory of stock on hand 
at least once in each calendar year and, unless such inventory has been taken 
within twelve calendar months prior to the date of this policy, one shall be 
taken in detail within 30 days of issuance of this policy, or this policy shall be 
null and void from such date, and upon demand of the assured the unearned 
premium from such date shall be returned. 

“2. The assured will keep a set of books, which shall clearly and plainly 
present a complete record of business transacted, including all purchases, sales 
and shipments, both for cash and credit, from date of inventory, as provided for 
in first section of this clause, and during the continuance of this policy.” (Italics 
ours.) 

The undisputed facts are that, at the time of the issuance of the policies, 
December 4, 1933, the plaintiff had not made a complete inventory during the 
twelve months preceding that date, and therefore, under the iron safe clause, 
it was mandatory that an inventory be made within thirty days of the date of 
the issuance of the policy. The fire took place on January 3, 1934. The evidence 
shows that on December 30, the plaintiff made a rough inventory of its merchan- 
dise, with the exception of $300 or $350 worth of miscellaneous articles, which 
rough draft was placed in its iron safe and taken therefrom after the fire in the 
presence of defendant’s agent, and that, in order to establish the amount of its 
loss, plaintiff annexed the inventory or project to its proofs of claims filed with 
defendant companies. 

In the case of St. Landry Wholesale Mercantile Co. v. Teutonia Ins. Co., 
113 La. 1053, 1058, 37 So. 967, 969, a policy was issued which contained a clause 
similar to the one under discussion, and in that case we said: 

“The policy was issued on January 2, 1903, and therefore plaintiff had 30 
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days from that date within which to take ‘a complete itemized inventory of 
stock on hand’ as required’ by first paragraph of the said clause.” 

After discussing the inventory in question, the court held: 

“If plaintiff company had made no attempt to take an inventory prior to 
the date of the fire, defendant company could not have complained. Hence the 
former was guilty of no negligence in not perfecting and preserving the inven- 
tory in question.” 

But counsel for defendants contend that the inventory made December 30, 
1933, satisfies all the requirements of an inventory except the requirement 
that it must be a “complete itemized inventory of stock on hand,” and argue 
that, because plaintiff did make an incomplete inventory prior to the thirty- 
day period in which such inventory must be made and attached the same 
to its proofs of claims, plaintiff thereby failed to comply with the iron 
safe clause in respect to the inventory, and plaintiff is estopped from saying 
it did not make an inventory and cannot recover. In other words, counsel 
argued that, if the plaintiff had made no inventory whatsoever within the 
thirty-day period allowed, it would be protected, but, having made an _ inven- 
tory, though not strictly in compliance with the clause and attached the same 
to its proofs of claims, it cannot recover. 

[1] A mere reading of the clause referred to shows conclusively that the 
contract is in full force and effect for the full thirty days after the issuance 
thereof, and it becomes null and void from such date (after the thirty-day period) 
in the event that the inventory provided for has not been taken within the 
prescribed time (thirty days of the issuance of the policy), and we must give 
it that effect. St. Landry Wholesale Mercantile Co. v. Teutonia Ins. Co., supra. 

[2] Necessarily this disposes of counsel’s contention that plaintiff failed to 
comply with the requirement in paragraph 2 of the iron safe clause ; the only require- 
ment being that the “assured (plaintiff) shall keep a set of books, which shall clearly 
and plainly present a complete record of business transacted, including all the pur- 
chases, sales and shipments, both for cash and credit, from date of inventory, as pro- 
vided for in first section of this clause, and during the continuance of this policy.” 
The prescriptive time to complete the inventory had not elapsed at the time of the 
fire, and therefore defendants cannot successfully plead it. 

II. 

This brings us to the next defense; that is, that the plaintiff has failed to 
satisfy the burden of proof as to the amount of its loss and damage or the quantity 
and value of the merchandise destroyed by fire. 

On this issue the record discloses that W. D. Talbert, who had been operating 
for several years a general merchandise store in his own building at Istrouma, sold 
his business in November, 1932, to Simon Levy and Marcel K. Grumbach and leased 
to them the store space, together with the fixtures, but he later sold the fixtures to 
the plaintiff. During negotiations for the purchase of the business, Levy and Grum- 
bach undertook to make an inventory to ascertain the value of the stock, and, when 
only half completed, the value amounted to $3,416. Being satisfied with the value of 
the stock and without completing the inventory, they closed the deal. On Decem- 
ber 31, 1932, the vendees incorporated under the name of Istrouma Mercantile Com- 
pany, the plaintiff herein. From the date of incorporation to the date of the fire, as 
disclosed by invoices and cost books, plaintiff purchased new and additional mer- 
chandise in the sum of $12,006.92, and during the same period the cost value of the 
goods sold amounted to $9,644.60. The record also shows that the plaintiff's books 
were kept by Mr. Grumbach, who is not an expert bookkeeper, nevertheless they 
constitute a complete record from the time plaintiff began to do business to the date 
of the fire; that an audit of plaintiff's books, made by L. A. Champagne, a certified 
public accountant of Baton Rouge, showed the stock on hand at that time to be 
worth at cost $5,659; that the inventory taken by Mr. Grumbach, assisted by his 
wife and son, on December 30, 1933, showed the cost value of the stock to be $6,537; 
that a Mr. Sam Dryfuse, traveling salesman for the Bloom Shoe Company of Bos- 
ton, in order to ascertain what his client might need in the month of December, 
went through the plaintiff's stock of shoes and found that the stock contained 1,200 
pairs of shoes, worth between $1,600 and $1,700; that a Mr. Milton Lefkowitz testi- 
fied that two weeks before the fire he made an inventory of the entire stock tor 
the purpose of checking the credit of that concern from which he frequently 
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received large orders, and, after examining and making a careful inventory of the 
entire stock, it totaled $6,129.56. 

Counsel for defendants contend “that the ‘rough inventory’ or project of 
December 30, 1933; the alleged one-half inventory of December 25th, 1932; the 
books of account, and the parole testimony to prove quantity and value were inad- 
missible and, even if considered, did not establish plaintiff’s loss and damage with 
that reasonable degree of certainly required by law.” 

In the case of Shea v. Sewerage & Water Board, 124 La. 299, at page 332, 50 
So. 166, 177, we held that “the rule is that a litigant’s books are not admissible in 
evidence in his favor; but that rule is not without its exceptions.” We have also 
held that “books * * * of merchants with whom he deals, are not per se evidence 
for him. But witnesses may look into them, to refresh their memory. * * * This 
is the only way in which factors can prove their accounts.” Wm. Flower v. S. W. 
Downs, 6 La. Ann. 538; Morgan v. Bickle et al., 2 Mart. (N. S.) 377; Kendall v. 
Bean, 12 Rob. 407. 

“The day books, ledgers and cost books of the insured are admissible to show 
value, if supported by competent witnesses.” Couch on Insurance, p. 7269, vol. 8, 
§ 2234. See, also, Coleman v. Lumbermen’s Ins. Ass’n, 77 Minn. 31, 79 N. W. 588, 
and Read et al. v. State Ins. Co., 103 Iowa 307, 72 N. W. 665, 64 Am. St. Rep. 180. 

This is in accord with our jurisprudence; for we held in the case of St. 
Landry Wholesale Mercantile Co. v. Teutonia Ins. Co., supra, that “the amount of 
loss was readily ascertained from the books and invoices.” 

[3] The evidence offered by the plaintiff was competent and admissible and 
established the value of the goods destroyed, especially since no evidence was offered 
in rebuttal to prove the contrary. 

III. 

Defendants’ next defense is that plaintiff set fire to the premises, or had some 
one to do it for it in order to collect the insurance. On this point we find no evi- 
dence in the record in support thereof. It is counsel’s contention, however, that 
they could not support by evidence their defense of arson, “because the trial judge 
refused to permit defendants to refresh the memories of two witnesses by testi- 
mony previously given by them before the Fire Marshal of the State of Louisiana, 
although defendants pleaded surprise, and * * * refused to permit defendants to 
take a bill of exceptions and to make the testimony of these two witnesses a part 
thereof, in order that their testimony could be brought to this Court for the pur- 
pose of illustrating the law question, and to show the extent to which the trial judge 
had denied justice to defendants.” (Italics ours.) 

In the case of State v. Vickers, 47 La. Ann. 1574, 18 So. 639, 640, cited by coun- 
sel for defendants, we said: 

“It is a general rule that a party cannot impeach the testimony of his own wit- 
ness. State v. Shonhausen, 26 La. Ann. 421; State v. Thomas, 28 La. Ann. 827. 

“The exception is that he is sometimes permitted, in cases of hardship, when 
the testimony of the witness is unexpectedly unfavorable, to contradict him by other 
evidence relevant to the issue in the case. 1 Starkie Ev. 147; 1 Greenleaf Ev., pars. 
442, 443; 3 Rice Ev. p. 373; State v. Simon, 37 La. Ann. 569.” 

The court also quoted with approval from Greenleaf as follows: 

“You may cross-examine your own. witness if he testify contrary to what you 
had a right to expect as to what he had stated in regard to the matter on former 
occassions, either in court or otherwise, and thus refresh the memory of the wit- 
ness, and give him full opportunity to set the matter right if he will; and, at all 
events, to set yourself right before the jury. But you cannot do this for the mere 
purpose of discrediting the witness; nor can you be allowed to prove the contra- 
dictory statements of the witness upon other occasions, but must be restricted to 
proving the facts otherwise by other evidence.” (Italics ours.) 

[5] We would remand the case if the testimony given by these witnesses had in 
any manner injured or prejudiced defendants’ rights. Their answers to the questions 
asked do not show that to be true. Besides, defendants apparently abandoned this 
plea, as the record is totally lacking of evidence to establish arson, except the feeble 
effort made when the witnesses Guerin and Parker were placed on the. stand. 
Defendants certainly could not hope, under the circumstances, to prove arson by 
their testimony alone. 
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iv. : 

We shall now consider the defense that the policy issued by the Northern 
Assurance Company is null and void because the plaintiff procured other insurance 
in violation of the prohibitory clause and its rider or indorsement. 

The prohibitory clause in the policy reads as follows: 

“This entire policy, unless otherwise provided by agreement endorsed hereon 
or added hereto, shall be void if the insured now has or shall hereafter make or 
procure any other contract of insurance, whether valid or not, on property covered 
in whole or in part by this policy.” 

The indorsement on the policy is dated December 29, 1933, and reads as fol- 
lows: 

“$2500.00 total concurrent insurance permitted, including this policy.” 

The defendant contends that the meaning of the foregoing language restricts 
the total insurance on the merchandise to $2,500, and that the plaintiff, having vio- 
lated the provision of the contract prohibiting any other insurance on the same 
property without an agreement and indorsement to that effect added thereto, the con- 
tract is null and void, citing the following cases: Home Insurance Company of New 
York v. Morrow, 145 Ala. 284, 39 So. 587; Senor et al. v. Western Millers’ Mutual 
Fire Insurance Co., 181 Mo. 104, 79 S. W. 687; East Texas Fire Insurance Co. v. 
Blum et al., 76 Tex. 653, 13 S. W. 572; 26 Corpus Juris, 258. 

On the other hand, plaintiff maintains that the indorsement does permit addi- 
tional insurance in the sum of $2,500, and further that the agent of the defendant 
insurance company knew when he issued the policy in the Northern Assurance 
Company that the plaintiff had other insurance with the North River Company and 
the indorsement was written by the agent and delivered to plaintiff for the express 
purpose of permitting additional insurance, and that thé company thereby waived 
and is estopped to assert any right it may have had under the terms of its policy to 
have the same declared invalid. 

In the case of Corporation of Roman Catholic Church y. Royal Ins. Co., 
Ltd., 158 La. 601, 609, 104 So. 383, 385, in interpreting the attached rider or 
indorsement to the policy reading, “total concurrent insurance permitted including 
this policy, $7,000, as follows: $7,000 on building,” we said: E 

_ “The weight of authority is to the effect that ‘total concurrent insurance’ 
refers necessarily to other insurance in addition to that provided for in the policy.” 

But counsel for the defendant point out in their brief that the original 
decision in that case was supplanted by the opinion rendered on application for 
a rehearing which puts the decree on an entirely different ground; that is, both 
companies were represented by the same agent, and the knowledge of the agent 
was imputed to the companies. f 

We must therefore ascertain the intent of the parties to the contract, irre- 
spective of the verbiage used. Articles 1945, 1946, Rev. Civ. Code. 

Mr. Marcel Grumbach, the president and manager of the plaintiff company, 
testified that it was understood by the agents of both defendants that the plain- 
tiff, up to December 4, 1933, carried only $3,000 insurance, and was henceforth 
carrying $5,000 of insurance upon the merchandise and furniture which was 
divided equally between the two insurance companies. This is borne out by 
the fact that the agent of the North River Company, through its local agent, 
immediately issued its unequivocal indorsement on its policy, authorizing the 
issuance of $2,500 additional insurance, and further that, according to the pro- 
visions of the policies, the Northern Assurance Company, through its agent, 
likewise at about the same time, issued and attached its indorsement—the one in 
question. 

The defendant’s agent who, on direct examination, strongly denied that it was 
ever the intention of the company to issue an indorsement authorizing additional 
insurance, explained the reason therefor under cross-examination as follows: 

“Q. I have not been able to understand why you attached the rider permitting 
$2,500 total concurrent insurance, including this policy, unless you meant what 
you said. 

“A. Mr. Holcombe, I have answered that question twice. I will try to answer 
- it again. When the policy of $2,500 was issued it permitted $500 additional insur- 
ance. If the $500 policy was cancelled, and it was cancelled, then the $2,500 policy 
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had to be endorsed, changing the policy so as not to permit $500 additional insur- 
ance. There was merely $2500 additional insurance.” (Italics ours.) 

In connection with this phase of the case, it is interesting to note that prior 
to December 4, 1933, the plaintiff carried insurance in the North River Company 
for the sum of $2,500 and with the Northern Assurance Company only $500, and, 
when the North River Company received notice that the plaintiff was taking 
additional insurance, it issued its unqualified approval of the additional insur- 
ance. On the other hand, the Northern Assurance Company, the company which 
was writing the additional insurance, permitted by the indorsement of the North 
River Company, wrote the clause now under consideration on the policy of addt- 
tional insurance. 

If it was not the intention of the company to permit additional insurance 
to the extent of $2,500, instead of limiting the total amount of insurance to the 
amount of $2,500, then why was the indorsement ever attached to the policy? 
The plaintiff was carrying $3,000 of insurance, and the idea was to increase the 
amount thereof, not reduce it. The total amount allowed by the indorsement was 
$2,500, the exact amount of that insurance policy. With the clause in the policy 
positively prohibiting the insured from obtaining any other insurance than the 
amount of the contract under the penalty of voiding the contract, it makes the 
indorsement a vain and useless provision. 

“The court will not presume, that parties make use of words in their con- 
tracts to which no meaning is attached by them. Some effect is to be given to 
every word if possible; and but rarely will the court reject words or phrases 
in a contract as surplusage.” Rolland’s Heirs v. McCarty, 19 La. 77. 

“In a doubtful case the agreement is interpreted against him who has con- 
tracted the obligation.” Civ. Code, art. 1957. “But if the doubt or obscurity arise 
for the want of necessary explanation which one of the parties ought to have 
given, * * * the construction most favorable to the other party shall be adopted. 
* * * " Civil Code, art. 1958. 

In Joyce on Insurance (2d Ed.) vol. I, p. 574, § 220, it is said: 


“Where the ,intent of conditions or stipulations involving disabilities or for- 
feitures is doubtful, they should be construed against the party for whose benefit 
they were imposed, and forfeitures should, if possible, be avoided, and the con- 
tract sustained; for the right to insist upon forfeitures is stricti juris, and courts 
will not favor forfeitures by literal intendment and enlarged constructions, nor 
will they declare forfeitures by implication, as they are not favored in the law. 
\nd especially are forfeitures not favored in the law where they are induced 
by the conduct of the agent representing the insurer.” (Italics ours.) 

On the same subject, we find the following in 26 Corpus Juris, § 70, p. 72: 

“If the language of the policy is ambiguous and susceptible of more than one 
construction, it should be construed strictly against insurer who prepared it and 
liberally in favor of insured; and this rule has been applied with particular force 
to conditions and exceptions in the policy, especially those clauses which relate to 
matters after the loss, or provide for forfeiture, and it has been held that if the 
words are susceptible of the interpretation given them by insured, although in 
fact intended otherwise by insurer, the policy will be construed in his favor 
The object of the contract being to afford indemnity, it will, in case of doubt, be 
so construed as to support the indemnity, and avoid forfeiture.” (Italics ours.) 

See, also, 14 R. C. L., p. 926, § 103. 

In interpreting a similar clause as the one in question here, the court. in the 
case of L’Engle v. Scottish Union & National Fire Ins. Co., 48 Fla. 82. 37 So. 
462, 465, 67 L. R. A. 581, 111 Am. St. Rep. 70, 5 Ann. Cas. 748, said: 


“It [the endorsement] purports clearly and definitely to give the insurer’s 
consent or permission for ‘$2,500 total concurrent insurance.’ Unless other or 
additional concurrent insurance was intended, then the clause means nothing more 
than that the insured is permitted to take out and carry this particular policy, 
which is absurd, for no such permission was within the contemplation of the 
parties, or required by the terms of the policy. The use of the word ‘permitted, 
shows that the insurer intended to give its consent to something that was pro- 
hibited by the policy. As the prohibition extends only to other insurance and not 
to the insurance then written, we must apply the permission to the kind of insur- 
ance prohibited, viz., other insurance, for the conclusion is irresistible that the 
parties so intended it.” (Italics ours.) 
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In the case of Western Assurance Soc. v. Ferrell, 92 Miss. 103, 40 So. 8, 
the indorsement on the policy was identical with the one in question, except the 
amount. The court stated as its reasons for holding that the clause permitted 
additional insurance that: 

“It is common learning that the construction must make a statute or contract 
mean something, if possible, and that contracts like this must be considered most 
strongly in favor of the insured. On the interpretation urged here by the insur- 
ance company, the whole clause is a useless redundancy, a meaningless absurdity. 
If the amount of the total insurance allowed had been in excess of the $800 
insured in the original policy, then the court might well restrict the other insur- 
ance to the excess, thus giving the whole clause a meaning. As it is, if the other 
insurance is to be defeated, it must be because it is held to mean that the first 
policy meant ‘concurrent’ with itself; that is, that its total of $800 must run 
together with itself. This reductio ad absurdum must be avoided, if possible, 
and it can only be done by referring the words ‘including this policy’ to the per- 
mission granted. 

“In this view it means permission to insure for $800 concurrently with the 
$800 original insurance already permitted by the granting of the policy; the two 
permissions being inclusive. It is better to hold the meaning to be that the first 
permission, recognized in the policy, is embraced as acted on, than to hold the 
language absolutely senseless. II’hy give permission unless something be permitted? 
Why say anything about any permission? Why put the figures $800 before thd 
words ‘concurrent insurance’? Why not simply say ‘no concurrent insurance per- 
mitted’? Affirmed.” (Italics ours.) 

See, also, Parkhurst-Davis Mercantile Co. v. Merchant Underwriters, 237 
Ill. 492, 86 N. E. 1062. 

[6] We are of the opinion that the indorsement in question was attached 
to the policy for the purpose of permitting $2,500 additional insurance. We are 
fortified in this view because all the surrounding circumstances reflect that fact. 
Mr. Grumbach testified that he was solicited for and that he decided to take 
additional insurance, and finding that the policies prohibited additional insurance, 
he notified both companies, the North River Company and the Northern Assur- 
ance Company; the former immediately attached its indorsement authorizing 
additional insurance, and the latter on December 29, 1933, twenty-five days after 
the issuance of the policy, issued its indorsement. The merchandise insured was 
worth more than the total amount of the face values of the policies, and, if it 
was not the intention of the parties to permit additional insurance under the 
terms of the policies, the indorsement was unnecessary. fs ‘ 

We have carefully reviewed the cases cited by counsel for defendant. They 
are not controlling in the instant one. 

For the reasons assigned, the judgment of the district court is affirmed; 
defendants to pay all costs. 

Odom, J., takes no part, not having heard the arguments. 


MISSOURI BUILDING & LOAN ASS’N v. NATIONAL LIBERTY INS. CO. 
OF AMERICA. No. 23496. 
St. Louis Court of Appeals. Missouri. Jan. 7, 1936. 


89 Southwestern Reporter (2d) 138. 
1. INSURANCE. 

Where insurer, after issuing check payable to mortgagee and assured for fire 
loss, stopped payment of check which had been indorsed to mortgagee by assured 
when assured’s creditor garnished insurer, that mortgagee consulted assured 
regarding stoppage of payment sield not to create agency relationship between 
mortgagee and assured so as to bind mortgagee by settlement. 

(For other cases, see Insurance, Dec. Dig. § 579.) 
Appeal from St. Louis Circuit Court; John W. Calhoun, Judge. 
Action by Missouri Building & Loan Association against the National 


Liberty Insurance Company of America. From a judgment for plaintiff, defend- 
ant appeals. 


Affirmed. 

Leahy, Saunders & Walther, of St. Louis, for appellant. 
F. X. Hiemenz, of St. Louis, for respondent. 

Becker, Judge. 


This is an action by the payee against the drawer of a check upon which 
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payment was stopped. A jury was waived and the cause tried before the court 
alone, resulting in the entry of a judgment for plaintiff, the payee, and against 
defendant, the drawer, in the aggregate sum of $2,968.70. The latter’s appeal to 
this court has followed in the usual course. 

So far as the material facts are concerned, it appears that one Dorson was 
the owner of certain premises at 4363 Delmar boulevard, in the city of St. Louis, 
against which there was an outstanding indebtedness of $5,118.06 secured by a 
first deed of trust executed in favor of plaintiff, Missouri Building & Loan 
Association. Three policies of fire insurance were carried by Dorson upon the 
property, two of which were issued by the Queen Insurance Company, and the 
other by defendant, National Liberty Insurance Company of America. Each 
policy was made payable to Dorson as owner, and to plaintiff, the mortgagee, 
as its interest might appear. 

A fire occurred on the insured premises, causing considerable damage, and 
thereafter the loss was adjusted at the sum of $7,050, and prorated under the 
three policies according to the respective undertakings of the two insurance 
companies, the Queen Insurance Company assuming a liability of $4,846.87, and 
defendant a liability of $2,203.13. Defendant thereupon drew its check for the 
sum due from it, making the same payable to the order of both Dorson and 
plaintiff, and delivered the check to Dorson, by whom it was in turn indorsed 
and delivered to plaintiff’s president, Hannauer, after the latter’s delivery to 
Dorson of his own check for $1,931.93, such sum representing Dorson’s individual 
interest as owner in the proceeds of the settlement with defendant. In the usual 
course of business Hannauer thereafter deposited the check from defendant to 
his personal account in a local bank, it having been indorsed over to him by 
plaintiff in the course of his adjustment of the matter as between plaintiff and 
the other parties concerned; and when the same was presented to the Central 
Union Trust Company of New York, the bank upon which it was drawn, payment 
of the check was refused upon defendant’s order and its nonpayment duly 
protested. 

It appears that payment of the check was stopped by defendant when one 
Bingham, who was generally engaged in the business of adjusting fire losses and 
who had represented Dorson in such capacity in the adjustment of his claim 
against the two insurance companies, served a notice upon defendant prior to 
the presentment of the check to the drawee bank for payment, claiming a lien 
upon the amount due Dorson under defendant’s policy becayise of the services 
so performed for Dorson by him. Thereafter Bingham brought an attachment 
suit against Dorson in the circuit court of the city of St. Louis for the amount 
of ae fee, and in aid thereof caused defendant to be summoned as 
garnishee. 

Following the service upon it of the summons to garnishee, defendant 
instituted an interpleader suit in the circuit court of the city of St. Louis, 
naming Dorson and Bingham as the parties defendant, but omitting to include 
the plaintiff herein as a party to that suit notwithstanding its known interest in 
the fund. In its petition in such suit defendant alleged the facts practically as 
we have heretofore stated them, and prayed that Dorson and Bingham be 
required to interplead for the sum admittedly due from defendant under its 
policy, in which sum defendant had no further interest and which it claimed 
to be then holding as a mere stakeholder for the parties entitled to it. 

Thereafter the interpleader suit was compromised, an order being entered 
in the cause sustaining the bill of interpleader, and ordering defendant to pay 
into court the sum of $2,203.13, and upon such deposit in court to stand dis- 
charged of all its liability under its policy. Payment into court was thereupon 
made by defendant, and the fund paid out to Dorson and Bingham, all in 
accordance with the terms of the settlement which had been made the basis 
of the judgment of the court. 

Incidentally, Dorson received the sum of $1,917.58, and Bingham the sum 
of $265, the balance of the fund deposited into court by defendant having been 
applied to the payment of court costs in the interpleader suit. 

Of course, plaintiff received no part of the money so disbursed by the 
clerk of the court, its evidence being, in fact, that it had no knowledge of the 
institution or pendency of the interpleader suit until after the judgment entered 
therein had become final and all disbursements of the fund had been made. 
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Defendant makes much of the fact that Hannauer, after payment of the check 
had been stopped, conferred on several occasions with both Dorson and his 
attorney relative to plaintiff’s interest in the matter, and seeks to have the 
evidence viewed as showing that plaintiff looked to Dorson to collect the entire 
sum due from defendant. What defendant seems to have in mind is that if 
plaintiff were to be held to have authorized Dorson and his attorney to act for 
it in the premises, it would then be bound by the action they took in the matter 
notwithstanding the fact that plaintiff was not a party to the interpleader suit, 
and defendant’s release from further liability under its policy by reason of the 
judgment rendered in that suit would inure to its benefit in the present action. 

[1] It is true, as defendant suggests, that Hannauer did confer with both 
Dorson and his attorney in regard to the consequences of defendant’s act in 
stopping payment on its check, but, to say the least, the most favorable view 
of the evidence in plaintiff’s favor is far from showing a relationship of principal 
and agent between plaintiff and Dorson as respects the collection of the indebted- 
ness due from defendant. Manifestly, both plaintiff and Dorson had a mutual 
interest in the adjustment of the controversy with defendant, but nevertheless 
it would clearly appear that in bearing the burden of the negotiations with 
defendant subsequent to its stopping of payment on its check, Dorson was 
acting primarily for himself rather than for either Hannauer or plaintiff. This 
4or the reason that Hannauer, as soon as defendant’s check was protested for 
nonpayment, began pressing Dorson for the repayment of the amount Hannauer 
had theretofore paid to Dorson upon the receipt of defendant’s check in pur- 
ported settlement of its liability under its policy to both parties, and Dorson’s 
subsequent dealings with defendant were therefore primarily designed and 
intended to protect himself against Hannauer’s demands upon him by having 
defendant make its settlement good rather than to be compelled to repay 
Hannauer himself. However, Hannauer did have some direct negotiations with 
defendant and its local agency on his own account; and so far as the institution 
of the interpleader suit was concerned, not only did he have no knowledge of it 
until after all disbursements had been made in accordance with the judgment 
rendered therein, but in fact he had been given to believe by Dorson’s attorney 
that no such suit would lie if instituted by defendant, because defendant, by the 
delivery of its check to Dorson, had in effect parted with the fund which was 
represented thereby. 

The judgment rendered by the circuit court should be affirmed, and it is 
so ordered. 


Hostetter, P. J., and McCullen, J., concur. 


BONACORSO v. CAMDEN FIRE INS. ASS’N. No. 29443. 
Supreme Court of Nebraska. Jan. 10, 1936. 
264 Northwestern Reporter 442. 
1. INSURANCE. 

Where insurance agent, authorized to issue policies, maintained desk room in 
offices of another insurance company under arrangement that clerk of company 
should receive telephone calls for agent during his absence and perform certain 
stenographic work for him, notice to such clerk of removal to another location of 
personalty insured against fire, with request to put through a change of address was 
notice to agent and binding on insurer. 

(For other cases, see Insurance, Dec. Dig. § 327.) 

3. INSURANCE. 

Evidence sustained finding that insurer sued on fire policy had notice prior to 
fire of removal of insured goods to new location. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 

5. INSURANCE. 

Where agent of fire insurer authorized to issue policies had knowledge of 
removal of insured goods to another location and request to change policy accord- 
ingly several weeks before goods were destroyed by fire, such knowledge was bind- 
ing on insurer, which had duty to cancel policy if it did not desire to consent to 
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change, and failure to do so would be taken as evidence of insurer’s consent, in 
absence of notice to contrary. 

(For other cases, see Insurance, Dec Dig. § 327.) 

Syllabus by the Court. 

1. An insurance agent, having authority to issue policies, maintained an office, 
consisting of desk room, in the offices of another insurance company under an 
arrangement with the latter that its employee should receive telephone calls for 
the former during his absence, and perform certain stenographic work for him. 
Held, that such employee was a clerk in the office of such agent, and that notice to 
such clerk or removal of personal property insured at a certain place to another 


location, with a request to “put through a change of address,” was notice to such 
agent and binding on the company. 


2. Where an agent of a fire insurance company, having power to issue policies, 
had knowledge of the removal of the goods to another location and a request to 
change the policy accordingly several weeks before the goods were destroyed by 
fire, such knowledge was binding on the company, and it was its duty to cancel the 
policy if it did not desire to consent to such change, and its failure to do so will 
ordinarily be taken as evidence of its consent, in absence of notice to the contrary. 


3. Where both parties move for a directed verdict and the jury are discharged, 
the finding of the court on the facts will have the same effect as a finding by the 
jury, and, if sustained by sufficient evidence, will not be disturbed on appeal. 


4. Evidence examined and found sufficient to sustain the finding and judgment. 


5. Upon appeal from the municipal to district court, additional evidence was 
received for plaintiff, by which defendant was surprised, but made no request for 
adjournment of the trial. Held, that the discovery, after the trial, of evidence by 
which such additional evidence would be contradicted furnished no reason for grant- 
ing a new trial 6n the ground of newly discovered evidence, defendant having sub- 
mitted the case upon the evidence adduced. 

Appeal from District Court, Douglas County; Lightner, Judge. 

Action by Sam Bonacorso against the Camden Fire Insurance Association, a 
corporation. From a judgment for plaintiff on directed verdict, defendant appeals. 

Affirmed. 

F. S. Howell and Wright & Kennedy, all of Omaha, for appellant. 

Wear, Garrotto & Boland, of Omaha, for appellee. 

Heard before Goss, C. J., Rose and Carter, JJ., and Redick and Kroeger, Dis- 
trict Judges. 

Repick, District Judge. 

This is an action at law upon a policy of insurance issued by the defendant to 
the plaintiff on the 22d of July, 1932, upon household goods, in the sum of $1,000. 
The goods were destroyed by fire the 24th day of November, 1932. while located 
and contained in premises known as 1502 South Fifth street, in the city of Omaha. 
At the time the policy was issued the goods were located and contained in a build- 
ing known as 2033 Dodge street, in said city, and the policy of insurance provided 
that the personal property therein described was insured “while located and con- 
tained as described herein, and not elsewhere, to wit, all situated and known as 2033 
Dodge street, city of Omaha, state of Nebraska.” The petition alleged that said 
household goods and furniture insured under said contract were removed from 2033 
Dodge street to 1502 South Fifth street with the full knowledge, oral authority and 
consent of the defendant, by and through its agents, Hepler and Marcell, and 
Joseph F. Belfiore. 

By its answer the defendant admits the issuance of the policy, and pleads the 
above quoted provision as to the location of the goods insured, and generally and 
specifically denies that it ever had any notice or knowledge of or ever gave its con- 
sent to removal of said property, alleging the contrary. The defendant alleges 
that, had it known of such removal, it would have canceled said policy. The answer 
contains several other matters of defense which need not be detailed because no 
evidence was offered in support of them. The case was tried to a jury, but at the 
close of the evidence each party moved for a directed verdict in its favor; thereupon 
the jury were discharged and the district court overruled defendant’s motion and 
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sustained the motion of plaintiff for a finding and judgment in plaintiff's favor for 
the amount of the policy and interest. The defendant appeals. 

The evidence establishes without dispute the following facts: Joseph F. Bel- 
fiore was an insurance broker, an agent of the defendant for the purpose only of 
procuring applications for insurance, collecting premiums and delivering policies; 
he had no authority to enter into contracts of insurance or waive any provisions of 
the policy—in short, he was not a general agent of the defendant. He procured the 
issuance of the policy in suit through Hepler and Marcell who were agents of the 
defendant authorized to issue policies. At the time the policy was issued containing 
the above quoted provision as to location, the personal praperty insured was located 
in a house known as 2033 Dodge street, and on August 14, 1932, was removed to 
1502 South Fifth street, at which location it was destroyed by fire on November 
24, 1932. Proofs of loss were fully made and the amount thereof is not in dispute. 

The contested question of fact in the case is whether or not the defendant prior 
to the fire had notice of the removal of the goods to the new location. The only 
evidence upon this question was produced by the plaintiff, the defendant calling but 
one witness, who testified that the rate of insurance at 1502 South Fifth street, upon 
the policy in suit, would be $11 instead of $9, the amount paid by plaintiff. In this 
situation we are confined in our investigation to the evidence offered by the plaintiff. 

The plaintiff testified that shortly before the removal of the goods he notified 
Belfiore of his intention in that regard and told him “that we had to move by the 
14th of the month, that our rent would be raised and so he said he would let me 
know and take care of it.” 

“Q. And what was said to him about moving this furniture as to where it was 
to be moved? A. He asked me where I was going to move it, and I told him back 
at the old address, and he said, ‘Where, down on Fifth street?’ And I said, ‘Yes.’ 
And he said, ‘I will let you know if it costs any more, but I don’t think there is 
any difference in rates.’” Belfiore testified that he told the plaintiff as soon as he 
moved to let him know about it, and that he saw plaintiff after removal and that the 
plaintiff asked him “to take care of the policy and be sure that everything was all 
right, and I said I would.” “Q. Now, what did you do with reference to taking 
care of the policy and about the removal of the household goods? A. I called Mr. 
Hepler and he was not in his office, and I said, ‘Well, can you take some information 
for me?’ And she said, ‘yes... Q. Who is she? A. Well, Mr. Hepler’s secretary. 
Q. That is, the secretary in the office? A. Well, Mr. Hepler was never in his 
office. Q. And do you know the secretary there? A. Well, I have met her: | 
know she answers the ’phone. Q. In the office there? A. Yes, sir. Q. What 
information did you give her? A. I told her the owner of the policy I had written 
had moved from 2033 Dodge street to 1502 South Fifth street, and to put through a 
change of address and send out an indorsement on it, and she said she would take 
care of it.” Witness further testified that he saw Mr. Hepler afterwards on 
November 23d, and that Hepler said to him, “Joe, I understand your policy holder, 
Sam Bonacorso, has moved down on Fifth street.” And the witness said, “Yes: 
wait, I will give you the address,” but that Hepler said he was in a hurry and. could 
not wait. No written consent to the removal of the goods was ever made out and 
attached to the policy. 

The defense of appellee is based upon two contentions: 

1. That Belfiore was a mere soliciting agent of the defendant without power to 
issue policies of insurance or waive any of their provisions. This contention is well 
founded, the evidence being undisputed. The distinction between a mere soliciting 
agent and one having authority to issue policies is pointed out and discussed in 
Krug Park Amusement Co. v. New York Underwriters’ Ins. Co., 129 Neb. 239, 261 
N. W. 364, with special reference to the statutes on that subject. 


2. That defendant had no notice or knowledge of the fact of the removal of 
the goods prior to the fire and that no written consent to such removal was ever 
made out or attached to the policy. 


[1] This second contention raises the question of the sufficiency of the evidence 
offered by the plaintiff to show such notice. It does not appear in the evidence and 
is not claimed that Hepler and Marcell, the agents issuing the policy, were ever 
personally notified by either plaintiff or Belfiore of the removal, but the latter 
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testifies positively that at least two or three weeks after the removal he called up 
the office of Hepler and Marcell and talked with a girl who he describes as their 
secretary and who he knew received telephone calls for Hepler and Marcell. Neither 
Hepler nor Marcell was in the office, and he notified the girl of the fact of the 
removal of the goods from 2033 Dodge street to 1502 South Fifth street and asked 
her to put through the change of address, and that she replied that she would look 
after it. He further testified that on the 23d of November, the day before the fire, 
he met Hepler who voluntarily opened the conversation saying he understood that 
Bonacorso had moved down on Sth street, and when Belfiore offered to get the exact 
number, he said he had not time, and on the morning of the 25th, the day after 
the fire, but before Belfiore knew of it, he telephoned the office again and gave 
“the secretary” the number on South Fifth street. The defendant produced no evi- 
dence in contradiction—neither Hepler, Marcell, nor “the secretary.” It would 
seem in these days, when a large portion of business, some of it quite important, 
is transacted over the telephone, that Belfiore pursued the ordinary method of 
informing defendant’s agent of the fact of the removal, and that such agent had 
notice thereof through the communication to “the secretary” is a fair inference from 
the fact of Hepler’s conversation with Belfiore on the day before the fire, if such 
fact in itself may not be considered sufficient notice for want of a special description 
of the place to which the goods had been removed, although Belfiore offered to 
get the specific description from his file a few steps away; it might be fairly claimed 
that Hepler’s refusal to wait and receive it would amount to a waiver of the defect. 
“It is not indispensable to recovery for the loss of goods insured, after their 
removal to a different place, that consent should have been first obtained for the 
removal; subsequent ratification and consent by the insurer, with knowledge of the 


facts, is equivalent to precedent consent.” Kor v. American Eagle Fire Ins. Co., 
104 Neb. 610, 178 N. W. 182. 


Defendant insists that there is no evidence that “the secretary” had any author- 
ity to waive any provisions of the policy or consent to the removal. This may be 
conceded, but that she had authority to receive telephone calls for Hepler and 
Marcell is undisputed, and it was her duty to report such calls, and any information 
thereby conveyed, to the agents. We think that the “secretary” was a clerk in the 
office of Hepler and Marcell for the purposes of receiving calls and notices’ for 
them, and that notice received by her was notice to them. By receiving such notice 
she was attending to their business. See Pollock v. German Fire Ins. Co., 127 Mich. 
460, 86 N. W. 1017, and cases cited; Continental Ins. Co. v. Ruckman, 127 III. 364, 
20 N. E. 77, 11 Am. St. Rep. 121; Bodine v. Exchange Fire Ins. Co., 51 N. Y. 117, 
10 Am. Rep. 566; Eclectic Life Ins. Co. v. Fahrenkrug, 68 Ill. 463; Bennett v. 
Council Bluffs Ins. Co., 70 Iowa 600, 31 N. W. 948. 

[2, 3] The finding of the district judge must be given the same effect as that of 
a jury on a question of fact, and we think it is clearly supported by sufficient evi- 
dence and should not be disturbed. 

Defendant cites the case of: Krug Park Amusement Co. v. New York Under- 
writers’ Ins. Co., 129 Neb. 239, 261 N. W. 364, to the point that notice to a soliciting 
agent is not notice to the company, which is undoubtedly correct; but in that case 
the soliciting agent gave no notice of any kind of the transfer of title to the issuing 
agent. Defendant also cites 3 Couch, Cyclopedia of Insurance Law, § 747, Waters 
v. Nebraska Mutual Ins. Co., 108 Neb. 1, 187 N. W. 125, and Henslin v. United 
States Fire Ins. Co., 152 Wash. 637, 278 P. 702, to the effect that a removal of 
personal Property from the place at which it was insured, where the policy contained 
the provision, “while located and contained as described herein, and not elsewhere,” 
voided the policy, but in all those cases the rule was qualified by the expression that 
it took place “without insurer’s consent,” or “without insurer’s knowledge.” 

In Mayfield v. North River Ins. Co., 122 Neb. 63, 239 N. W. 197, 200, it was 
held that, where actual knowledge of the removal of goods to a new location was 
brought home to the agents of the insurance company, such knowledge would be 
imputed to the company, the court saying: “This court is committed to the doctrine 
that notice to a local agent of insurer who has authority to issue the policy is notice 
to the insurer.” In Kor v. American Eagle Fire Ins. Co., 104 Neb. 610, 178 N. W. 
182, it was held that, where prior to their destruction the insured gave notice of the 
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removal and requested the authorized agent to transfer the insurance to cover the 
goods in their new location and the agent so agreed, the insurer was bound, although 
no formal consent or transfer was executed. Hepler and Marcell, having issued 
the policy, must be assumed to have had authority to receive notice of the removal. 

[5] Having determined that the evidence is sufficient to show notice of the 
removal of the goods destroyed prior to the fire, we think it was incumbent upon the 
insurance company, if it did not wish to consent to the removal and be bound by 
its policy at the new location, to take some action by canceling the policy or giving 
some notice to the insured of the refusal of its consent, so that the latter might 
procure other insurance for his protection, and that its failure to do so must be 
considered as evidence of its consent that the policy remain in force. The judgment 
of the district court is affirmed. 


NATIONAL MUT. SAVINGS & LOAN ASS’N v. HANOVER FIRE INS. CO. 
OF CITY OF NEW YORK. No. 4083. 
Supreme Court of New Mexico. Jan. 20, 1936. 
53 Pacific Reporter (2d) 641. 
1. INSURANCE. 
Fire policy must be construed liberally in favor of insured. 
(For other cases, see Insurance, Dec. Dig. § 146[3].) 
2. INSURANCE. 

Provision of fire policy invalidating it if “with the knowledge of the insured 
foreclosure proceedings be commenced or notice given of sale of any property 
covered by this policy by virtue of any mortgage or trust deed” invalidated policy 
if, with knowledge of insured, foreclosure proceedings were commenced by virtue 
of any mortgage or trust deed, or with knowledge of insured notice was given 
of sale of any property covered by policy by virtue of mortgage or trust deed. 

(For other cases, see Insurance, Dec. Dig. § 328[14].) 

3. INSURANCE. 

Phrase “any notice of sale,” within fire policy providing that mortgagee shall 
notify insurer of commencement of foreclosure proceedings and of any notice 
of sale relating to such property, had reference to any notice of sale of insured 
property under power of sale in mortgage or deed of trust and was inoperative 
in state, in view of statute abolishing extrajudicial sales under mortgages and 
deeds of trust (Comp. St. 1929, § 117-301). 

(For other cases, see Insurance, Dec. Dig. § 328[14].) 

4. INSURANCE. 

Provision of fire policy containing standard mortgage clause that policy 
should be void unless first mortgagee gave insurer notice of foreclosure pro- 
ceedings held to apply solely to proceedings commenced by virtue of first mort- 
gage, and hence first mortgagee was not precluded from recovering on policy 
because of failure to notify insurer of second mortgagee’s commencement of 
proceedings to foreclose second mortgage (Comp. St. 1929, § 117-301). 

(For other cases, see Insurance, Dec. Dig. § 328[14].) 


Appeal from District Court, Bernalillo County; Joseph L. Dailey, Judge. 

Action by the National Mutual Savings & Loan Association against the Han- 
over Fire Insurance Company of the City of New York. Judgment for plaintiff, 
and defendant appeals. 


Affirmed. 


S. M. True, of Denver, Colo., and E. R. Wright, of Santa Fé, for appellant. 
Donovan N. Hoover, of Santa Fé, J. S. Vaught, of Albuquerque, and John 

T. Watson, of Santa Fé, for appellee. 
Brice, Justice. 


This is an appeal from a judgment of the district court for $4,000 in favor 
of appellee as mortgagee of certain insured property destroyed by fire, and against 
appellant insurance company on account of the loss under its fire insurance policy 
in favor of J. R. Dooley, the owner of the property burned, made payable to 
appellee as mortgagee as its interest might appear. 

The facts necessary to a decision here, taken from the findings of the court, 
are substantially as follows: 

On April 16, 1930, the appellant issued its fire insurance policy in favor of 
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J. R. Dooley for $4,000 whereby it insured against fire in that amount a dance 
hall near Albuquerque, N. M. The policy of insurance provided, among other 
things : 

“This entire policy, unless otherwise provided by agreement endorsed hereon 
or added hereto, shall be void if * * *; or if, with the knowledge of the insured, 
foreclosure proceedings be commenced or notice given of sale of any property 
covered by this policy by virtue of any mortgage or trust deed.” Also 

“If, with the consent of this company, an interest under this policy shall exist 
in favor of a mortgagee * * * the conditions hereinbefore contained shall apply in 
the manner expressed in such provisions and conditions of insurance relating to 
such interest as shall be written upon, attached, or appended hereto.” 

Pursuant to the last-quoted provision there was attached to such policy a 
certain rider known as “National Board Standard Mortgage Clause, Form No. 127,” 
in which it was provided that the loss should be payable to appellee as its interest 
appeared; and which contained the following provisions: “This policy, as to the 
interest therein of the said payee, as mortgagee (or trustee) only, shall not be 
invalidated by any act or neglect of the mortgagor or owner of the within described 
property nor by the commencement of foreclosure proceedings, nor the giving of 
notice of sale relating to the property, nor by any change in the interest, title, or 
possession of the property, nor by any increase of hazard; Provided that in case 
the mortgagor or owner shall neglect to pay any premium due under this policy, 
the mortgagee (or trustee) shall, on demand, pay the same; and Provided, further 
that the mortgagee (or trustee) shall notify this Company of the commencement 
of foreclosure proceedings, and of any notice of sale relating to the property, and 
of any change of ownership or occupancy or increase of hazard which shall come 
to the knowledge of said mortgagee (or trustee) and, unless permitted by this 
policy, the same shall be noted thereon and the mortgagee (or trustee) shall, on 
demand, pay the premium for any increased hazard; * * * Failure upon the part 
of the mortgagee (or trustee) to comply with any of the foregoing obligations shall 
render the insurance under this policy null and void as to the interest of the mort- 
gagee (or trustee).” 

The property was destroyed by fire on the 8th day of December, 1930, at 
which time there was a balance due on appellee’s mortgage of $8,000. On the Ist 
of November, 1930, the holder of a second mortgage against the same property 
brought a foreclosure proceeding against J. R. Dooley, making appellee a party 
thereto, in which appellee acknowledged service of summons on the Sth day of 
November, 1930; but did not notify the appellant of the commencement of such 
proceedings. 

1. The answer to one question is decisive of this case: Is the policy sued on 
void because appellee failed to notify appellant of the commencement of pro- 
ceedings to foreclose the second mortgage? The answer is found by construing 
the phrase “the mortgagee shall notify the company of the commencement of fore- 
closure proceedings” as it appears in the quotation we have made from the rider 
attached to the policy. If this language has reference to proceedings to foreclose 
any mortgage or trust deed secured by the property insured, then the failure to 
give notice of the commencement of proceedings to forclose the second mortgage 
rendered the policy void, and in such case the cause should be reversd and dis- 
missed; but if it referred only to proceedings to foreclose appellee’s mortgage, 
then the judgment of the district court should be affirmed. 

_ [1] The insurance policy involved in this suit is to be construed liberally in 
favor of the insured. 

“Conditions for forfeiture in the printed forms of insurance now in general 
use * * * should be strictly construed against the insurer, and in favor of the 
insured, when invoked by an insurance company to limit or avoid its liability. No 
intendment will be indulged in to invalidate a policy which the language used does 
re eal Fire Ass’n v. Patton, 15 N. M. 304, 107 P. 679, 682, 27 L. R. A. (N. 
S.) 420. 

“Sec. 70. If the language of the policy is ambiguous and susceptible of more 
than one construction, it should be construed strictly against insurer who prepared 
it and liberally in favor of insured; and this rule has been applied with particular 
force to conditions and exceptions in the policy, especially those clauses which 
relate to matters after the loss, or provide for forfeiture, and it has been held 
that if the words are susceptible of the interpretation given them by insured, 
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although in fact inten« otherwise by insurer, the policy will be construed in his 
favor. The object of the contract being to afford indemnity, it will, in case of 
doubt, be so construed as to support the indemnity, and avoid forfeiture.” 26 C. J, 
title Fire Insurance, p. 72. ‘ 


[2] The terms of the policy invalidate it as to the insured if “with the knowl- 
edge of the insured foreclosure proceedings be commenced or notice given of sale 
of any property covered by this policy by virtue of any mortgage or trust deed.” 
There is no punctuation in this phrase, and we construe it to mean that the policy 
becomes invalid if, with the knowledge of the insured, foreclosure proceedings 
are commenced by virtue of any mortgage or trust deed; or if, with the knowledge 
of the insured, notice is given of sale of any property covered by the policy by 
virtue of any mortgage or trust deed. Couch Enc. of Insurance Law, p. 3518, 
holding that the proceeding referred to was the foreclosure of the lien mentioned 
in the policy and no others. 


“Notice given of sale” under this provision in the standard policies has been 
construed to be notice given of extrajudicial sales under mortgages and deeds of 
trust authorized by the terms of such contracts. Such sales have been abolished 
in this state (chapter 139, N. M. Session Laws 1929, appearing in the Comp. Stat. 
1929 as section 117-301), so that if “any notice of sale relating to the property” has 
reference to notice of sales without judicial proceedings, that provision would be 
inoperative because of the statute just mentioned. That it does have reference to 
such notices is the conclusion arrived at by a number of authorities. In 2 Clement 
on Fire Ins., at page 213, under the caption “Meaning and Application of the Phrase 
‘Notice Given of Sale,’” it is stated: ‘The phrase in the condition, ‘or notice given 
of the sale of any property’, etc. (see Rule 1), means that the policy shall be void 
if the insured confers upon the mortgagee the right to enforce the mortgage extra- 
judicially, by merely giving notice of sale, and the mortgagee proceeds to enforce 
the mortgage in that manner, and is inoperative in a state where such a mode of 
enforcing mortgages is unknown.” 

Clement cites to this text Stenzel v. Pennsylvania Fire Ins. Co., 110 La. 1019, 

35 So. 271, 272, 98 Am. St. Rep. 481, from which we quote as follows: “We are 
further of opinion that there was not given to plaintiff a notice of sale by virtue 
of a mortgage, within the meaning of the clause that the policy should be void 
‘notice be given of sale of any property covered by this policy by virtue of any 
mortgage or trust deed.’ This clause must be read in the light of the fact that in 
some states, and notably in Pennsylvania, the home of the defendant company, 
there is such a thing as enforcing a mortgage extrajudicially, by simply giving 
notice of sale, and that the policy in which this clause is found is what is known 
as a ‘Standard Policy’; that is to say, not a document drawn up specially to evidence 
this particular contract of insurance, but a printed form used for all the insurance 
written by the defendant—in fact, imposed upon the defendant by a statute of the 
state of its domicile. As to standard policies, see 9 Am. & Eng. Ency. p. 
As to enforcing mortgages by mere notice of sale, see 9 Ency. Plead. & Prac. pp. 
111, 114, 165, 166, 783. Bearing, then, in mind that in a number of states, and 
notably in the home state of defendant, mortgages may be enforced in two ways— 
by foreclosure proceedings, and by an extrajudicial giving of notice of sale—we 
readily see what is meant by the stipulation, ‘if foreclosure proceedings be com- 
menced or notice given of the sale of any property covered by this policy by 
virtue of any mortgage or trust deed.’ The scope and meaning of the stipulation 
is then, in reality, this: That the policy shall be void if the insured confers upon 
the mortgagee the right to enforce the mortgage extrajudicially, by merely giving 
notice of sale, and such mortgagee proceeds to enforce the mortgage in that manner. 
Evidently the condition is one which can, in the nature of things, have no operation 
in this state, where such a mode of enforcing mortgages is unknown; and, as a 
consequence, in this state the clause stands in the policy as mere harmless surplus- 
age.” That decision was handed down in 1903 and was followed as late as 1932 
by the court of Louisiana in Isaac Bell, Inc. v. Security Ins. Co. of New Haven, 
175 La. 599, 143 So. 705. 

The Montana Supreme Court in Baker v. Union Assur. Soc. of London, 81 
Mont. 281, 264 P. 132, 135, took the same view, from which we quote as follows: 

“We shall first consider the second of the defensive matters pleaded. The 
notice of sale therein referred to, and which it is claimed voided the policy, is the 
notice published and posted by the sheriff in connection with the sale of property 
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under the foreclosure proceedings mentioned. The provisions of the policy do not 
apply to such a notice. The notice contemplated by the policy is one given in the 
enforcement of a mortgage under a power of sale which may be included therein 
and without court proceedings. Stenzel v. Pennsylvania Fire Ins. Co., 110 La. 
1019, 35 So. 271, 98 Am. St. Rep. 481; 26 C. J. 239, and cases cited. 

“In 4 Joyce on Insurance, § 2270B, it is said: 

“*But a condition in a policy that it shall be void if, with the knowledge of 
the insured, notice of sale of any of the insured property shall be given by virtue 
of any mortgage or trust deed, has reference to extrajudicial enforcement of a 
mortgage by means of notice to the mortgagor.’ 

“The publication and posting of this notice, therefore, did not operate to 
render the policy void under the provisions thereof above quoted.” 

The clause of the policy referring to notice of sale of the property by virtue of 
any mortgage or trust deed is inoperative and mere “harmless surplusage” as it 
was Considered in Louisiana and Montana. Chapter 139, Laws 1929, which is carried 
into N. M. Stat. Ann. Comp. 1929 as section 117-301, provides: “No real property 
or any interest therein shall be sold under or by virtue of any power of sale con- 
tained in any mortgage, mortgage deed, trust deed or any other written instrument 
having the effect of a mortgage, which shall have been executed subsequent to 
the time this act shall go into effect.” This clause was probably designed, because 
of some confusion in the decisions as to whether the enforcement of a mortgage 
by virtue of a sale under a power of sale in a mortgage constitute “foreclosure 
proceedings,” to make sure that the Janguage would cover both. Couch Ency. of 
Insurance Law, p. 3517. 

[3, 4] Now coming to the construction of the provision in the rider, which is 
the decisive question: “The mortgagee shall notify this company of the com- 
mencement of foreclosure proceedings, and of any notice of sale relating to this 
property,” etc., we hold that “any notice of sale” had reference to any notice of 
sale of the insured property under power of sale in a mortgage or deed of trust 
and is inoperative in this state. Excluding it we have the following left of this 
provision to consider: “The mortgagee shall notify the company of foreclosure 
proceedings, * * * and of any change of ownership or occupancy or increase of 
hazard which shall come to the knowledge of said mortgagee.” We have found 
but one case (and no other has been cited by counsel) where this particular pro- 
vision in the rider has been construed, and that is Newark Fire Ins. Co. of 
Colorado vy. Pruett, 75 Colo. 564, 227 P. 823. The appellant there contended that 
it referred to the foreclosure of mortgages other than that of the insured mort- 
gagee, who had commenced foreclosure proceedings without giving notice to the 
insurer. It was held, however, that the failure to give notice violated the terms 
of the contract and voided the policy. That court said: “Counsel for defendant 
in error urge that the requirement of notice refers only to possible mortgagese 
other than the one mentioned in the mortgage clause, because of the words ‘which 
shall come to the knowledge of said mortgagee,’ which, they say, could not refer 
to the mortgagee’s own mortgage; but that is not the obvious or natural meaning, 
and it is clear from the form of the sentence that these words do not refer to 
any mortgage, but only to change of ownership or occupancy or increase of hazard. 
This is indicated by the words ‘and of—and of’ separating the ideas preceding and 
following them, but more certainly by the purpose of the condition, namely, to guard 
against increase of hazard by foreclosure.” 

The terms of the policy invalidated it as to the insured if “with the knowledge 
of the insured foreclosure proceedings be commenced or notice given of sale of 
any property covered by this policy by virtue of any mortgage or trust deed.” This 
clearly invalidated the policy if foreclosure proceedings under any mortgage were 
commenced if within the knowledge of the insured; whereas, the provision in the 
rider does not require notice of proceedings within appellee’s knowledge nor does 
it refer to the foreclosure proceedings in any mortgage as in the policy binding the 
insured. As appellee was the mortgagee in the particular mortgage referred to 
in the rider, and as we have stated that the “foreclosure proceedings” which 
invalidated the policy as to the insured under one of its provisions had reference 
solely to the foreclosure of the lien mentioned in the policy and no others, we hold 
the provision “that the mortgagee shall notify this company of the commencement 
of foreclosure proceedings” has reference solely to such proceedings under the 
mortgage referred to in the rider, in the absence of something in the policy 
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indicating that it was intended to include proceedings for the foreclosure of any 
mortgage against the property. If the rider required the mortgagee to notify the 
insurer of the commencement of any foreclosure proceedings coming to his knowl- 
edge there would have been nothing ambiguous about it. A subsequent mortgage 
could be foreclosed without appellee’s knowledge of the proceedings and not 
affect its interest. It could not have given notice of proceedings of which it had 
no knowledge. We therefore hold that the provision in the rider requiring 
appellee to give appellant notice of foreclosure proceedings applied solely to such 
proceedings commenced by virtue of appellee’s mortgage. 

There being no error in the record, the judgment of the district court is 
affirmed. It is so ordered. 

Sadler, C. J., and Hudspeth, Bickley, and Zinn, JJ., concur. 


CALEDONIAN AMERICAN INS. CO. OF NEW YORK v. BENSEN et al. 
Supreme Court, Appellate Division, Third Department. Jan. 8, 1936. 
284 New York Supplement 446. 
INSURANCE. 


Insurer instructing issuing agents to cancel fire policy immediately held not 
entitled to recover damages against agents, who allegedly made reasonable 
efforts to cancel policy on which insurer was held liable, but were unable to 
do so before fire occurred. 

(For other cases, see Insurance, Dec. Dig. § 83[2].) 


Action by the Caledonian American Insurance Company of New York 
against William W. Bensen and another, indivudually and doing business as a 
copartnership under the firm name and style of Bensen & Luby. From a judg- 
ment entered on the verdict of a jury in favor of defendants at a Trial Term 
of the Supreme Court, and from an order denying plaintiff’s motion for a new 
trial, plaintiff appeals. » Hh 

firmed. 

:* ian before Hill, P. J., and Rhodes, McNamee, Crapser, and Heffer- 
nan, JJ. 

Thomas F. Peterson, of New York City, for appellant. 

Nathan M. Medwin, of Albany, for respondents. 

Per Curiam. 

The defendants as agents of the plaintiff had issued a policy of fire insurance. 
It is admitted that when plaintiff learned that said polgcy had been issued it 
“instructed the defendants to immediately cancel the said policy” and return it 
to the plaintiff. The complaint herein alleges that the defendants failed and 
neglected to carry out the aforesaid instructions. The defendants, however, 
assert that they made reasonable efforts to comply with such orders. Before 
the policy was canceled or returned, the insured property was destroyed by fire, 
“suit was brought against the plaintiff by the insured for the amount of the 
alleged loss, and plaintiff gave notice to the defendants to defend such action. 
Defendants did not defend, but said action was defended by the plaintiff herein 
and judgment rendered against it in favor of the insured. The present action 
was then brought by the plaintiff to recover damages as aforesaid. 

Judgment and order unanimously affirmed, with costs. 


PALMA et al. v. NATIONAL FIRE INS. CO. OF HARTFORD et al. 
Supreme Court, Appellate Division, Second Department. Dec. 23, 1935. 


284 New York Supplement 654. 
INSURANCE. 

Fire policy, though providing that entire policy should be void if insured’s 
interest was other than unconditional and sole ownership, held not clearly 
intended to invalidate insurance on personalty merely because insured was not 
sole and unconditional owner of realty covered by same policy, where fire was 
not incendiary. 

(For other cases, see Insurance, Dec. Dig. § 282[14].) 

On reargument of an appeal by defendant, National Fire Insurance Com- 
pany of Hartford, from a judgment for plaintiffs for $4,820.82, entered on the 
decision of the Special Term. 

Judgment of the Special Term modified on the law and the facts and com- 
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plaint dismissed in part, and as so modified affirmed, and certain findings of 
fact disapproved and reversed and new findings made. 

For former opinion, see 240 App. Div. 454, 270 N. Y. S. 503. 

Argued before Sears, P. J., and Taylor, Edgcomb, Crosby, and Lewis, JJ. 

Castle & Fitch, of Rochester, for appellant. 

James O. Moore, of Buffalo, for respondents. 

CrosBy, Justice. 

This cas¢-was first decided by us under the same title in 240 App. Div. 454, 
270 N. Y.°S. 503. Upon reargument we adhere to our decision that for the 
reasons stated in our former opinion the policy is void at least in so far as it 
relates to the insurance on the real property. At this time an interesting ques- 
tion arises under that clause of the policy which reads as follows: 

“This entire policy shall be void, unless otherwise provided by agreement in 
writing added hereto, ; 

“(a) if the interest of the insured be other than unconditional and sole owner- 
ship.” 

When the matter was before us on the former occasion it was not suggested, 
either by oral argument or by brief, that the policy might be divisible and that a 
recovery might be had for the loss to personal property, even though the policy was 
void as to the real estate. 

To be sure, the ahove-quoted paragraph says that “the entire policy shall be 
void,” etc. But our attention is now called for the first time to the case of Donley 
vy. Glens Falls Ins. Co., 184 N. Y. 107, 111, 76 N. E. 914, 915, 6 Ann. Cas. 81, where 
it is said, “where, by the same policy, different classes of property, each separately 
valued, are insured for distinct amounts, even if the premium for the aggregate . 
amount is paid in gross, the contract is severable and a breach of warranty as to 
one subject of insurance only does not affect the policy as to the others, unless it 
clearly appears that such was the intention.” 

And we think that it does not “clearly appear,” to use the language of the 
opinion of the Court of Appeals, that the parties intended the insurance on the 
personal property to become void, in case of an innocent fire, merely because 
it turned out that the named insured was not the sole and unconditional owner 
of the real estate. 

That makes it necessary for us now to decide whether the plaintiffs were inno- 
cent of purposely causing the fire. In our former opinion we said that the circum- 
stances surrounding the fire were such as to cause suspicion, and that is true, but 
upon a close re-examination of the record, we think the finding of the trial court 
that it was an honest fire is not so clearly against the weight of the evidence as to 
justify a reversal of the judgment in so far as it relates to the personal property 
loss. 

The judgment should be modified on the law and the facts, by reducing the 
recovery to the sum of $2,000 and interest, the amount of the loss upon the personal 
property, and the complaint, so far as it relates to the loss upon the real estate, 
should be dismissed, without costs. ; 
——— findings of fact should be disapproved and reversed, and new findings 
made. 

On reargument judgment modified on the law and facts by reducing the recovery 
to the sum of $2,000 with interest, the amount of the loss on the personal property, 
and. dismissing the complaint so far as it relates to the loss on the real estate, and 
as so modified affirmed without costs. Certain findings of fact disapproved and 
reversed and new findings made. All concur, Sears, P. J., in result as to the matters 
included in the original opinion. 

Findings Nos. 14 and 15 disapproved and reversed, and in place thereof a finding 
is made as follows: That neither the insurance company nor its agents were ever 
requested, by any one authorized to represent the plaintiffs, to change the terms of 
the policy so as to show that Nuzzia Palma had an interest in the real estate, and 
neither the insurance company nor its agents ever made any promise to so change 
the terms of the policy, or did anything else to waive a forfeiture of the policy so 
tar as the real estate is concerned. 

Finding No. 16 should have added thereto the words, “so far as the personal 
Property is concerned.” 

Finding No. 24 disapproved and reversed, and in place thereof a finding is made 
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as follows: That the policy of insurance issued by the defendant National Fire 
Insurance Company of Hartford was not avoided, so far as the personal property is 
concerned, but was avoided, in relation to the real estate coverage, by reason of the 
fact that the named insured, Michael Palma, was not the sole and unconditional 
owner of the title. 


SECURITY INS. CO. OF NEW HAVEN, CONN. v. DEAL et al. No. 24565. 
Supreme Court of Oklahoma. Jan. 7, 1936. 
53 Pacific Reporter (2d) 271. 
1. INSURANCE. - 

Where insurance policy does not represent parties’ intention because of fault or 
negligence of agent writing policy, policy may be reformed so as to express contract 
as it was intended to be made. 

(For other cases, see Insurance, Dec. Dig. § 143[1].) 

2. INSURANCE. 

Where insurer’s general agent is intrusted with power to make and issue policies 
and insured fully and frankly discloses all facts material to risk, agent’s error or 
fraud in failing to state such facts in making out policy cannot be relied on by insurer 
to avoid policy, and equity court will reform policy to make it express real contract 
between parties. 

(For other cases, see Insurance, Dec. Dig. § 143[3].) 

Syllabus by the Court. 

1. Where a policy of insurance does not represent the intention of the parties 
thereto, because of the fault or negligence of the agent writing the policy, such 
policy may be reformed, so as to express the contract as it was intended to be made. 

2. The law is well settled that where the general agent of a company is intrusted 
with the power to make and issue policies, and the insured fully and frankly dis- 
closes all facts material to the risk, and the agent in making out the policy through 
fraud or mistake fails to state such facts, such error or fraud on the part of the 
agent cannot be relied on by the company in avoidance of the policy, and a court of 
equity upon application will reform the policy so as to make it express the real 
contract between the parties. 

Phelps, J., dissenting. 

Appeal from District Court, Garvin County; W. G. Long, Judge. 

Action by Frank Deal and another against the Security Insurance Company of 
New Haven, Connecticut. From a judgment for plaintiffs, defendant appeals. 

Affirmed. 

Rittenhouse, Webster & Rittenhouse and Mac Q. Williamson, all of Oklahoma 
City, for plaintiff in error. 

Blanton, Osborn & Curtis, of Pauls Valley, and S. D. Williams, of Wynne Wood, 
for defendants in error. 


UNITED STATES FIRE INS. CO. v. SWYDEN. No. 25199. 
Supreme Court of Oklahoma. Dec. 10, 1935. 
Rehearing Denied Jan. 14, 1936. 
53 Pacific Reporter (2d) 284. 
1. INSURANCE. 

Limitation in fire policy, precluding action thereon unless commenced within 12 
months after fire, was valid where provision was adopted by Legislature in standard 
form of fire policy (St. 1931, §§ 9491, 10556, 10557). 

(For other cases, see Insurance, Dec. Dig. § 622[2].) 

Syllabus by the Court. 

Where an action filed within period of limitation is dismissed or fails otherwise 
than upon merits after period of limitation, and then, under section 106, O. S. 1931, 
within the year following said dismissal or failure, plaintiff files a second action and 
dismisses it within the year, he is not entitled to maintain a third action thereon, and 
said third action is barred by the statutes of limitation. 

Appeal from District Court, Muskogee County; Enloe V. Vernor, Judge. 
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Action by Shirkey G. Swyden against the United States Fire Insurance Company 
on a fire insurance policy. From a judgment for plaintiff, defendant appeals. 

Reversed and remanded, with directions. 

Rittenhouse, Webster & Rittenhouse, of Oklahoma City, for plaintiff in error. 

O. E. Cramer and Kelly Brown, both of Muskogee, for defendant in error. 


PALMER v. FRANKLIN FIRE INS. CO. OF PHILADELPHIA. No. 14205. 
Supreme Court of South Carolina. Jan. 14, 1936. 
183 Southeastern Reporter 301. 
INSURANCE. 

Whether barn destroyed by fire was covered by fire policy held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[10].) 

Appeal from Common Pleas Circuit Court of Florence County; R. W. Sharkey, 
udge. 

} Action by Mary K. Palmer, guardian, etc., against the Franklin Fire Insurance 
Company of Philadelphia. From a judgment for the plaintiff, the defendant appeals. 

Affirmed. 

Bridges & Oulla, of Florence, for appellant. 

L. D. Jennings, of Sumter, and G. Badger Baker, of Florence, for respondent. 

BonHAM, Justice. 

The plaintiff-respondent made application to the defendant-appellant to insure, 
among other things, a barn on her farm in Florence county. It appears that there 
were two barns on the property. Mr. Myers, representing the insurance company, 
visited and inspected*the property and it appears that the application for the insur- 
ance had attached to it a-diagram upon which appeared the following notation: 
“Barn No. 1;” and below it, “Old barn not insured.” It further appears from the 
diagram that barn No. 1 is nearer the dwelling house than the old barn. The policy 
insured the property from loss or damage by windstorm. About July, 1933, the new 
barn was destroyed by windstorm. Upon demand for payment, the company refused 
upon the ground that they had not insured the barn which was destroyed and that 
the diagram attached to the application itself disclosed the fact that the barn which 
was destroyed by windstorm was not that one insured under the policy. Plaintiff 
brought action to recover alleging in her complaint, among other things, that if the 
policy did not cover the barn which was destroyed, it was due to the fault or 
negligence of the agent of the insurance company, who had been instructed by plain- 
tiff to insure the barn which was destroyed and the agent had agreed to do so. She 
prayed that if necessary the policy be amended to conform to these allegations. 

The defendant, by answer, admitted the issuing of the policy of insurance and 
the destruction of a barn, but denies that the policy covers the barn which was 
destroyed; that the barn which was destroyed was pointed out to the plaintiff by the 
agent of the defendant as not being insurable, and was with the knowledge and 
consent of plaintiff omitted from the policy, and was not insured, hence, the defend- 
ant denies liability. 

The case was fried by Judge Sharkey and a jury in the civil court of Florence. 
At the conclusion of plaintiff’s testimony, plaintiff’s attorney moved “to reform the 
policy so as to make the building described in the policy comply with the proof, 
as shown, the building which was to be insured.” This motion was refused. The 
defendant moved for a nonsuit ; which was also refused as was a motion for directed 
verdict for defendant. The case was submitted to the jury who found for plaintiff. 

The appeal to this court submits the questions: 

“1. Was there error in submitting the issues to the jury without first having 
reformed the policy? (Exceptions 2, 3, and 5). 

“(a) Was there error in the Court’s adoption of the finding of the jury on the 
issue of reformation? (Exceptions 6 and 7). 


“(b) Was there error in denying appellant’s motion for a new trial and ruling 
that the inference could have been drawn from all the testimony that the policy as 
Written actually covered the barn which was destroyed in which event there would 
be no necessity for reforming the policy?” (Exceptions 1 and 4). 

Appellant concedes that there was no error on the part of the court in refusing 
to reform the policy because there was no evidence of a mutual mistake, nor any 
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allegation of fraud which would justify reformation. The respondent has not 
appealed from the ruling of the judge refusing the motion for reformation and that 
question is therefore settled. Appellant, however,- maintains that since the policy 
was not reformed, and since it showed conclusively that ‘the barn destroyed was not 
that which was insured, that it was error-for- the trial judge to submit the. issue of 
reformation tothe jury; but that inasmuch as the question of reformation was one 
in equity, he should have decided it himself. Appellant further contends that having 
decided against the reformation of the policy, it was error not to direct a verdict in 
favor of defendant. 

We think the whole matter is determined by the answer to the simple question 
whether there was testimony sufficient to go to the jury, which tended to show that 
the barn destroyed was, as a matter of fact, covered by the policy of insurance. 
We have caréfully reviewed the testimony and we agree with the trial judge that 
there was such evidence. 

_ It follows from this conclusion that the appeal is without merit, and the judg- 
ment is affirmed. 

Stabler, C. J., and Carter and Fishburne, JJ., concur. 

Baker, J., did not participate. 


UNIVERSAL INS. CO. v. MOUEL. 


Supreme Court of Appeals of Virginia. Jan. 16, 1936. 
183 Southeastern Reporter 230. 
1. INSURANCE. ‘ 


Insurer’s deed which was examined by insurance agent before issuing of fire 
policy charged insurer with notice of true ownership of property. 

(For other cases, see Insurance, Dec. Dig. § 377[3].) 

2. INSURANCE. 

Wife held entitled to reformation of fire policy which was written in name of 
her husband, where mistake was clerical misprision which was brought about 
through no fault of wife or husband, who had never seen policy and would not 

-have known legal effect thereof if they had seen it. 

(For other cases, see Insurance, Dec. Dig. § 143[5].) 

3. INSURANCE. 

Insurer held estopped to deny liability on fire policy because of misstatement 
of husband that he was sole owner of insured property, where no questions 
relating to title or ownership of property were asked of husband, or of wife who 
was real owner. a 

(For other cases, see Insurance, Dec. Dig. § 388[3].) 

Appeal from Circuit Court, Wise County. 

Bill by Flora Mouel against the Universal Insurance Company. From a 
decree, defendant appeals. 

Affirmed. 

') Argued before Campbell, C. J., and Hudgins, Browning, Chinn, and Eggleston, 
Morton & Parker, of Appalachia, and Donald T. Stant, of Bristol, for 
appellant. 

D. F. Kennedy, of Wise, and A. A. Skeen, of Clintwood, for appellee. 

BROWNING, Justice. 

Flora Mouel was the owner of two lots in the town of Appalachia, known as 
lots Nos. 6 and 7 in an addition to the said town. Her husband, H. W. Mouel, 
owned lot No. 8 in said town, adjoining the two lots owned by his wife. There 
was a two-story dwelling house in construction, partially concrete and partially 
frame, containing eight rooms. There were also some small outhouses on the 
Flora Mouel lots, and two small outhouses on the lot owned by her husband. 

During the construction of the residence it became necessary for the owner 
to secure money for the purpose of purchasing a considerable quantity of building 
materials. Application was made to the Home Builders Supply Company for the 
materials to accomplish this purpose. The Home Builders Supply Company 

agreed to supply the needed materials, upon the execution by the Mouels of a deed 


of trust on the residence of Flora Mouel, and the further security of fire insurance 
on the residence for its benefit. 
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Preliminary to the effectuation of this transaction, one J. C. Gibson, a partner 
in the Home Builders Supply Company, which was a copartnership, consisting of 
R. C. Wolfenbarger and himself, told Mrs. Mouel that his firm desired to have 
insurance written on the house, and that he would send the man up for that pur- 
pose. Pursuant thereto, J. Charles Jones, who was manager of the Addington 
Insurance Agency, and Wolfenbarger went to the Mouel home on the 3lst day of 
May, 1924, when and where the deed of trust was executed and acknowledged. 
Mrs. Mouel testified that at that conference the insurance policy was written, and 
that Mr. J. Charles Jones represented the Addington Insurance Agency. It 
appears, however, that the insurance policy bore the date as of June 2, 1924. It 
does not appear in whose name, as the assured, the policy was written. 

From that time to the date of the fire, covering a period of some seven years, 
the insurance on the Flora Mouel residence was kept in force by successive renewals, 
by policies issued by various fire insurance companies represented by the Adding- 
ton Insurance Agency, the choosing of the companies carrying the risk being 
according to the volition of the Agency. There was a break, or hiatus, in the 
continuity of the insurance period of a few months, when the building was uninsured 
because there was a change in the deed of trust indebtedness on the property, in 
that, the first deed of trust was succeeded by a second and third deed of trust lien, 
in which shifting the first deed of trust was discharged. Its substitution, with 
accompanying insurance provisions, closed the hiatus, and the transaction continued 
on as before. There was some jockeying on the part of a new insurance agency, 
with which J. Charles Jones had become connected, to write the Mouel line of 
insurance. Indeed, this new agency did write a policy covering the residence 
building, which was, within a few months of its issuance, canceled on account of 
the nonpayment of the premium; the holder of the indebtedness secured by the 
deed or deeds of trust preferring to have the Addington Insurance Agency and 
its companies carry the risk. On November 9, 1930, the insurance policy which is 
the subject of this suit was issued by the Universal Insurance Company, through 
its agent, the Addington Insurance Agency. This was a renewal, through successive 
steps, of the original insurance of 1924. 

On June 13, 1931, during the nighttime, the residence on the lots owned by 
Flora Mouel was destroyed by fire, as well as a number of outbuildings, including 
those on lot No. 8, belonging to H. W. Mouel. The policy referred to, of Novem- 
ber 9, 1930, was in force and effect when the fire occurred. It was written, how- 
ever, in the name of H. W. Mouel instead of the name of Flora Mouel. On the 
early morning of the fire, an agent of the insurance company, who was an employee 
of the Addington Insurance Agency, came to the scene of the fire. Shortly there- 
after, H. W. Mouel filed proofs of loss with the insurance agency, in his own 
name, in which he swore in effect that he was the sole and unconditional owner of 
the residence. 

The Universal Insurance Company paid the mortgagee, or holder of the mort- 
gagee deed of trust indebtedness, the amount due on that account, but denied 
further liability, alleging that H. W. Mouel was not the owner of the property 
insured, and that he had sworn falsely with relation thereto. H. W. Mouel then 
instituted an action at law on the $2,000 policy, alleging that this action was for 
the benefit of Flora Mouel. The action also covered the policy issued on the two 
small outbuildings on his lot, No. 8, which, of course, was for his own benefit. 
Subsequently Flora Mouel filed her bill to reform the $2,000 policy, to accord with 
the true ownership of the property, alleging that she had furnished the represen- 
tative of the Home Builders Supply Company, and the representative of the 
Addington Insurance Agency, all the information which she possessed as to the 
state of her title to the land on which the residence, which was burned, was 
located, which information included her deed, and that she was unaware of the 
fact that the policy of insurance had been written in the name of her husband 
rather than in her own name, and that she was not responsible for the misdescrip- 
tion or mistake, and that she could not successfully controvert the contention of 
the forfeiture of her insurance in a court of law, and that she had been mistaken 
as to the proper forum in which her action should have been brought. 

The effect of the allegations of the bill was that a mutual mistake of fact 
had been made in the policy of insurance as to the ownership of the property 
insured. 

The trial court transferred the action at law to the chancery side of the court, 
and upon the depositions of witnesses, and sundry exhibits, the court granted the 
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relief prayed for by Flora Mouel, and decreed that she recover of the Universal 
Insurance Company the sum of $2,000, with interest, subject to a credit of the 
amount which the company had paid on account of the Standard mortgage clause 
attached to said policy. With respect to the claim of H. W. Mouel for the sum 
of $200 on account of loss on property, which belonged to him, by the said fire, 
the issue arising thereunder was transterred back to the law side of the court for 
trial by jury, if the defendant, the Universal Insurance Company, should be so 
advised. 

The crux of the defendant’s contention is that the sole and unconditional 
ownership clause of its policy was violated by the plaintiffs, and therefore it is 
not liable under the terms of the policies; that no case for reformation was 
made out by the evidence, and it was error for the court to reform the policy; 
that it was also error for the court to transfer back to its law side the question of 
its liablity to H. W. Mouel; that no proof of loss was ever furnished by com- 
plainant, Flora Mouel; and that if those furnished by H. W. Mouel were held 
sufficient, the complainant was barred from relief because of false swearing by 
H. W. Mouel. 

From a careful reading and consideration of all the evidence, we are of the 
opinion that the trial court was right in all of its rulings that are complained of. 

The defendant company urges that the visit of J. Charles Jones, the manager 
and representative of the Addington Insurance Agency, to the Mouel home on 
the 31st day of May, 1924, was in the capacity of a notary public, to take the 
acknowledgments to the deed of trust; that his presence there was not in an 
insurance interest or sense. We are not in accord with this interpretation of 
the effect of the evidence. We think that the evidence of Mrs. Mouel, which 
was clearer and more definite than that of any other witness, as to what tran- 
spired on that occasion, tends to show that Wolfenbarger and Jones were there 
for the purpose of effecting a transaction which was of mutual benefit and interest 
to them. The one was to profit by the sale of the building materials handled by 
his firm, and the security of the deferred purchase money by good and valid 
insurance on the building or buildings into which the materials entered and became 
a part; the other was to profit by an increase in the number of customers of the 
insurance agency of which he was the manager, and the augmentation of the 
premiums earned by his agency and the increased business flowing to his principal, 
the issuing insurance company. We think that the fact of J. Charles Jones being 
a notary public and taking the acknowledgments to the deed of trust was a mere 


incident, and a rather trivial one, compared to the larger things of value 
connected with the transaction. 


[1] Mr. and Mrs. Mouel were unlettered people. They knew nothing about 
the intricacies of insurance policies, or the requirements of their provisions, or 
the legal effect of them. They wanted to complete their residence. They needed 
the materials. They did not have the money to pay for them, and they contracted 
with the Home Builders Supply Company to furnish these things. The insurance 
of the buildings became a matter of importance to all of the parties concerned. 
Mrs. Mouel testified that Wolfenbarger and J. Charles Jones took her deeds back 
to the Home Builders Supply Company’s office. The deed, of course, affected the 
insurance agency, and in turn the insurance company, with notice of the true 
ownership of the property. The form of the deed of trust tended to show that 
the writer thereof knew the state of the title to the property conveyed, because 
Flora Mouel’s name was first, as a grantor, followed by her husband’s name, 
as “her husband,” which was perfectly proper and legal and was the regular way 
in which their names should appear, in view of the ownership of the property. 
It is not charged that the Mouels were guilty of any fraud or even equivocation 
in the matter, except that H. W. Mouel is charged with false swearing in 
connection with the proofs of loss, and it is veily suggested somewhere in the 
record, that they might have been implicated in the origin of the fire. The 
evidence does not at all justify such an inference. It would seem that the proofs 
of loss were properly made out and filed by H. W. Mouel, as the policy was 
written in his name, and that the statement contained in the loss proofs as to the 
ownership of the property, under the circumstances, can hardly deserve the 
implication of turpitude which ordinarily attaches to false swearing. 

[2] The evidence, in its entirety, convinces us that there is presented a case 
of a clerical misprision; that neither Mrs. Mouel nor her husband knew that the 
policy of insurance on the residence was in the name of “H. W. Mouel.” They had 
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never seen the policy in question. They would not have known of the legal effect 
of the manner in which it was written if they had seen it. As a matter of fact, the 
policy was in the possession of the mortgagee, or its transferee. 

[3] It does not appear that any questions relating to the title or to the owner- 
ship of the residence were ever asked of either of the Mouels; therefore, they 
could not have misled or deceived any one as to the matter. What advantage 
could have accrued to them from having the property in the name of the husband 
rather than the wife, who was the owner? What object could they have had in 
obscuring the true ownership? How can the thing be satisfactorily and logically 
accounted for, except on the inescapable theory that it was a mistake all around? 

The law applicable to the facts which we have adverted to is quite well settled 
in this state in the case of North River Insurance Co. v. Lewis, 137 Va. 322, 119 
S. E. 43, 45. This court said, through Prentis, J.: 

“There are many pertinent cases, and they cannot be reconciled, but there 
seems to be little doubt that by the weight of authority, in the absence of deceit 
and fraud of the assured, where there is no application (and there was none here), 
or if the answers are written by the agent on his own knowledge or authority 
without questioning the applicant (as is the case here), the company is generally 
held estopped from relying upon a forfeiture, either because of the falsity of 
such answers as are written by its own agent, or because of the failure to answer 
questions material to the risks which have never been asked. 16 L. R. A. (N. S.) 
1243, note. 

“In applying this rule, this is said in Washington Mills, etc., Mfg. Co. v. Wey- 
mouth Ins. Co., 135 Mass. [503] 505: ‘The plaintiff made no misrepresentations and 
no concealment as to its title. * * * The defendant saw fit to issue this policy 
without any specific inquiries of the plaintiff as to the title to the land, and without 
any representations by the plaintiff upon this point. It was its own carelessness, 
and it cannot avoid the policy without proving intentional misrepresentation or 
concealment on the part of the plaintiff. An innocent failure to communicate facts 
about which the plaintiff was not asked will not have this effect. Commonwealth 
v. Hide & Leather Ins. Co., 112 Mass. 136 [17 Am. Rep. 72]; Fowle v. Springfield 
Ins. Co., 122 Mass. 191 [23 Am. Rep. 308]; Walsh v. Philadelphia Fire Association, 
127 Mass. 383.” 

This is also said in the case of Royal Indemnity Co. v. Hook, 155 Va. 956, 157 
S. E. 414, 417, through Holt, J.: “The insurance agent, within the general scope of 
the business he transacts, is pro hac vice the insurance company. What he knows, 
they know. What he does, they do. He has power to bind and to loose, and no 
limitation on his power unknown to strangers will bind them.” 

It was said in the case of Deitz v. Insurance Co., 33 W. Va. 526, at page 545, 11 
S. E. 50, 57, 25 Am. St. Rep. 908: “If the clerk [employee in insurance agency 
office] knew to whom the property belonged, and it was left to him to write out the 
policv, and he, while intending to write the name of the true owner, wrote that of 
her husband by a clerical mistake, then the plaintiff need prove nothing more in 
regard to ownership to entitle him to recover.” 

In the case of Croft v. Hanover Fire Insurance Co., 40 W. Va. 508, at page 520, 
21 S. E. 854, 858, 52 Am. St. Rep. 902, it is said: “Courts must not let insurance 
companies evade their policies through mere technicalities. They must be treated 
fairly, and only held up to their fair engagements. They are very valuable 
institutions, deserving patronage and encouragement; but when their contracts of 
indemnity prove worthless, for unsubstantial reasons, to those who are in distress 
and poverty from the waste of fire, against which their prudence sought to 
provide, it derogates from the efficacy of the policies and the confidence of the 
public in fire insurance.” 

__In the case of Depuy v. Delaware Insurance Co. (C. C.) 63 F. 680, 681, it was 
said in the syllabus: “Where a fire insurance agent has full knowledge of 
assured’s interest in property at the time he issues a policy on it which misstates 
assured’s interest, and he issues the policy on his own knowledge, without ary 
Statement or representation bv the assured, the poficy is not rendered void by a 
condition that it shall be void if such interest be not truly stated.” 


We find no fault with the ruling of the trial court, and its decree is affirmed. 
Affirmed. 
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NATIONAL LIBERTY INS. CO. OF AMERICA v. JONES et al. 
Supreme Court of Appeals of Virginia. Jan. 16, 1936. 
183 Southeastern Reporter 443. 
1. INSURANCE. 


Actual payment of premium at time of execution of contract held unnecessary 
for insurer’s liability to attach on fire policy where insurance agency and insured had 
done business over number of years during which running account was kept and 
periodically balanced and settled. 

(For other cases, see Insurance, Dec. Dig. § 388[4].) 

2. INSURANCE. 

Insurer’s agent authorized to make contracts and issue policies on satisfactory 
risks within designated territorial limits held “general agent” for insurer. 

(For other cases, see Insurance, Dec. Dig. § 88.) 

3. INSURANCE. 

Temporary oral insurance contract is valid only until written contract can be 
executed and in no event beyond thirty-day period (Acts 1928, c. 256, § 1, subd. 6). 

(For other cases, see Insurance, Dec. Dig. § 131[1].) 

4. INSURANCE. 

Oral contract for fire coverage until issuance of written policy on following day 
held valid but not to entitle insured to recover thereunder for fire loss occurring 
more than thirty days thereafter where written contract was never issued (Acts 1928, 
c. 256, § 1, subd. 6). 

(For other cases, see Insurance, Dec. Dig. § 131[3].) 

5. INSURANCE. 

General agent of insurer had power to make contemporaneous temporary oral 
contracts for fire coverage until following day and to issue fire policy on following 
day. 

(For other cases, see Insurance, Dec. Dig. § 131[2].) 

6. INSURANCE. 

Oral agreement to issue policy is valid and action for damages will lie for failure 
of insurer to deliver policy in accordance therewith at time stipulated, or within 
reasonable time in action for breach of contract, or suit for specific performanice. 

(For other cases, see Insurance, Dec. Dig. § 131[1].) 

7. INSURANCE. 

Insured held entitled to recover for breach of contract to issue fire policy which 
was executed contemporaneously with oral agreement for coverage until issuance of 
policy on following day, notwithstanding that insured failed to ascertain reason for 
failure of insurer to deliver policy according to agreement where agent customarily 
kept policies in vault for safe-keeping. 

(For other cases, see Insurance, Dec. Dig. § 128[2].) 

Error to Circuit Court, Southampton County. 

Action by W. A. Jones and J. J. Jones, partners, trading as the South Quay 
Peanut Company, against the National Liberty Insurance Company of America. 
Judgment for plaintiffs, and defendant brings error. 

Affirmed. » 

Argued before Campbell, C. J., and Holt, Hudgins, Gregory, and Eggleston, JJ. 

Alexander H. Sands and Alexander H. Sands, Jr., both of Richmond, for plain- 
tiff in error. 

John C. Parker, Jr., of Franklin, for defendants in error. 

Hott, Justice. 

Under review is a judgment which rests upon a contract for fire insurance 
charged to have been broken. 

W. A. and J. J. Jones’ of Southampton county are partners trading as South 
Quay Peanut Company. That company bought and sold peanuts and from time to 
time placed such insurance upon its stock as prudence prompted. Owing to recent 
purchases, J. J. Jones late one evening in the latter part of May, 1933, through his 
telephone called up G. E. Pillow and told him that he wanted some additional insur- 
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ance. Pillow worked for and with W. O. Bristow and had been with him since 1919. 
Bristow was agent for a number of insurance companies, among which was National 
Liberty Insurance Company of America, plaintiff in error here. He was and is an 
ordinary fire insurance agent and is clothed with all such powers as usually attach. 
Particularly, he was authorized to make contracts of insurance and to issue policies 
on satisfactory risks. In the division of work these duties and responsibilities usually 
fell upon Pillow. He was Bristow’s trusted employee, made contracts for insurance, 
and countersigned and issued all necessary policies. 

The contract in judgment was made at this time. Its terms were definite, the 
property to be insured was certain, the time for which it ran was fixed, the name of 
the assuring company was stated, and its charges for risks assumed. In other 
words, all of those conditions which are ordinarily necessary to support valid con- 
tracts of insurance were present. This is Pillow’s account of that transaction: 

“Q. Tell me about your conversation with Mr. J. J. Jones of South Quay Peanut 
Company in which you talked about insurance on peanuts in that building. 

“A. Mr. J. J. Jones called me up at my home after supper sometime during the 
latter part of the month of May, 1933, and asked me for coverage up to $1,500 on 
peanuts in his factory near South Quay, Virginia. 

“Q. What did you say? 

“A. I told him I would bind the coverage right at that minute in the National 
Liberty Insurance Company and that I would issue the policy as soon as I got back 
to the office the next morning and place the policy in my vault with his other papers 
and I quoted him the rate of $39.50 per thousand for one year at $1,500 which I 
think would amount to fifty-nine dollars and some cents for $1,500 insurance. 

“Q. Was that arrangement agreed to by Mr. Jones? 

“fe, Yeas” 

Pillow did not issue the policy the next morning. He never issued it. The 
simple fact is that he forgot all about it until July 17th following, when the property 
insured was destroyed by fire. 

[1] It is also true that the premium due was not paid. This insurance agency, 
and these men insured, had done business for a number of years. They kept a 
running account which was balanced and settled from time to time. The agency held 
itself liable for premiums which it failed, when contracts of insurance were executed, 
to collect in cash. This particular premium was, after the fire, tendered to the com- 
pany and refused. It was not necessary that actual payment be made at the time of 
the contract. Commercial Mutual Marine Insurance Co. v. Union Mutual Insurance 
Co., 19 How. 318, 15 L. Ed. 636. 


[2] Previous to this time and because of certain risks which the company was 
willing to accept, Bristow had indicated his purpose to surrender his agency. Cer- 
tainly he entertained such purpose, but we do not think from the evidence that this 
purpose was consummated. He was still its agent and was acting for his company 
and not for the assured. Moreover, he was within territorial limits, and so far as 
powers here assumed are concerned, a general agent. Massachusetts Bonding & 
Insurance Co. v. Piedmont Service Station, 164 Va. ——, 181 S. E. 397; Royal 
Indemnity Co. v. Hook, 155 Va. 956, 157 S. E. 414; Northern Neck Mutual Fire 
Association v. Turlington, 136 Va. 44, 116 S. E. 363; Travelers’ Insurance Company 
v. Harvey, 82 Va. 949, 5 S. E. 553; Georgia Home Insurance Company v. Kinnier’s 
Adm’x, 69 Va. (28 Grat.) 88; Gates v. Justice, 107 W. Va. 331, 148 S. E. 197. 


Plaintiffs first sought relief in equity. The chancellor was of opinion that there 
was no contract of insurance in force, and so decreed, doubtless basing his conclu- 
sion upon Eastern Shore of Virginia Fire Insurance Co. v. Kellam, 159 Va. 93, 165 
S. E. 637, 642, where it is said: 

“Under this statute [section 1, subd. 6, c. 256, Acts 1928] any valid oral contract 
of insurance which Mears could have made with the defendants was limited to a 
term not exceeding thirty days; and under any view which can be taken of this case 
had expired long before the fire.” , 

The trial court was also of opinion, “That the said bill and amended bill allege 
a case under which the plaintiffs are entitled to a right of action against the defend- 
ant for damages for the breach of its contract to issue a policy of insurance, the 
court doth hereby order that this case be transferred to the common law side of 
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this court, and that the plaintiffs have leave so to change or amend their pleadings,” 
etc. 


It was transferred to the law docket and was by consent heard by the judge 
without a jury. . 

Plaintiffs still contend that they are entitled to recover on their oral contract, 
and that they are also entitled to recover by way of damages for a contract broken, 
in that no written policy was ever issued. 

[3-5] The first contention is precluded by the Kellam Case. While temporary 
oral contracts are still valid, they are valid only until the written contract can be 
executed and in no event beyond a thirty-day period. Moreover, the oral contract 
here in terms was not intended to extend beyond the day following. Subject to this 
limitation, it was a valid contract. This company through its agent undertook to do 
two things. It undertook by word of mouth to cover risk until the next day, and 
it undertook on the next day to execute and issue an ordinary policy. Plainly, these 
were lawful undertakings. Certainly no one could contend that it was beyond the 
power of an agent to agree to issue a policy on a certain day, and that power is not 
diminished by the fact that there was an agreement also for temporary coverage, 
particularly when this temporary arrangement was in itself legal and in accord with 
common usage. 

The plaintiffs’ right to recover rests not in the policy, but grows out of damages 
for breach of contract to deliver. 

A leading case on this subject is Sanford v. Orient Insurance Co. (1899) 174 
Mass. 416, 54 N. E. 883, 884, 75 Am. St. Rep. 358. 

There an agent made an agreement by which his company was to renew a policy 
of insurance soon to expire, and promised within a reasonable time to issue a new 
one. That was not done. The court said that it was a little difficult to say whether 
the plaintiff claimed that his property was insured, or that he had been damaged by 
reason of a failure to insure. “The presiding justice, however, at the trial, seems 
to have understood that the claim of the plaintiff as expressed in these two counts 
was that ‘there was an oral agreement to make such an instrument,—to make a 
policy of insurance,—and that agreement was not carried out’; and, on the whole, 
we think the counts, as amended, will bear that interpretation. The action, then, is 
not based upon the theory that at the time of the fire the property was insured, but 
that the agreement to insure it had ‘not been carried out’; or, in other words, it is 
for the breach of the contract to insure. * * * The defendant, not having isSued 
the written policy within a reasonable time, has committed a breach, and is liable in 
damages. As the action is not upon the policy, but upon the breach of the contract 
to deliver it, the provisions which were to be inserted in the policy as to the mort- 
gagee and as to arbitration are not applicable. No question arises as to the rule 
of damages.” 

[6] In Vance on Insurance (1st Ed.) p. 155, the rule is thus stated: 

“Instead of making a contract of present insurance, the parties may make an 
agreement by which the insurer binds himself, subject to specified conditions, to 
issue a policy of insurance to the insured. A certain time for its issue may be 
designated, but, if there is no such time agreed upon, the policy is to be delivered 
within a reasonable time. Under such an executory contract the right acquired by 
the insured is merely to demand the delivery of a policy in accordance with the 
terms agreed upon, and the obligation assumed by the insurer is to deliver such 
policy. The policy to be delivered is, of course, that in the contemplation of the 
parties at the time of making the preliminary contract—that is, the usual policy 
issued by that insurer, or the standard policy in case such a form has been prescribed 
by law. A failure on the part of the insurer to deliver the policy in accordance with 
the agreement at the time stipulated, or within a reasonable time, will render him 
liable in an action for breach of contract, or to a suit in equity for specific perform- 
ance. 

See, also, Campbell v. American Fire Insurance Co., 73 Wis. 100, 40 N. W. 661; 
Fidelity-Phenix Fire Ins. Co. v. School Dist. No. 10, 80 Okl. 290, 196 P. 700; 32 
C. J. 1098. 

Indeed no citation of authorities is necessary to support the proposition that 
damages may be based upon a broken promise to insure. In this case, as we have 
seen, there was a lawful, oral promise to insure for a day, and another promise 
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that upon the termination of this temporary coverage a written policy should issue. 
This oral promise is under the authority of the Kellam Case valid. That was an 
action on oral insurance, brought too late. This is one on a broken promise to 
insure. There is no conflict here. 

[7] Ordinarily, it would have become the duty of the insured to ascertain why 
his policy had not been delivered according to the contract. For that failure, we 
have this adequate excuse. Attached to Bristow’s office was a fireproof vault and 
it was his custom, either at the request or with the assent of his clients, to keep 
their policies that they might have the protection which this vault afforded, a custom 
followed in probably five hundred instances. This the plaintiffs knew, it was satis- 
factory to them, and their policies had long been left for safe-keeping- there, and 
they were not troubled by the fact that there was no actual delivery. Nor are we 
troubled by the manner in which they were dealt with, or by the places within which 
they were kept, and that for this reason, the policy never was issued. 

The argument in this case has touched upon matters which we do not deem 
necessary to its decision. What we hold is that an agent may make a lawful con- 
tract for a written policy of insurance to be delivered and to take effect at some 
future day, that his company is liable in damages if this contract be broken, and that 
this liability is not defeated because there was also a lawful oral contract for tem- 
porary coverage. 


The judgment of the trial court should be affirmed, and it is so ordered. 
Affirmed. 
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SOUTHERN COTTON OIL CO. v. UNITED STATES et al. No. 54. 
District Court, E. D. Louisiana. Sept. 6, 1935. 
12 Federal Supplement 933. 
2. INSURANCE. 


Cargo owner could not maintain libel against government and fleet corporation 
for damages to peanut shipment on behalf of insurer on ground that cargo owner’s 
release was not applicable to insurer because knowledge of government and fleet 
corporation that cargo owner had particular and general average insurance charged 
them with knowledge that insurer as subrogee had acquired right of action which 
could not be canceled, in absence of evidence that insurer was obligated to and 
did pay something to cargo owner on account of its damage in respect of which 
it became subrogated to rights of cargo owner against government and fleet cor- 
poration (Suits in Admiralty Act, as amended, 46 U. S. C. A. §§ 741-752). 

(For other cases, see Insurance, Dec. Dig. § 606[3].) 

3. INSURANCE. 

Mere knowledge of government and fleet corporation that insurer was paying 
general average charges did not charge them with knowledge that insurer had 
liability for or was interested in damages to shipment in respect of which it would 
be subrogated against government and fleet corporation and did not charge govern- 
ment and fleet corporation with knowledge that policy covered particular average. 

(For other cases, see Insurance, Dec. Dig. § 606[3].) 


In Admiralty. Libel by the Southern Cotton Oil Company in its own behalt 
and on behalf of the Yokohama Fire & Marine Transit & Fidelity Insurance Com- 


pany, Limited, against the United States and the United States Shipping Board 
Merchant Fleet Corporation. 


Decree dismissing libel. 

Single, Atkins & Tyler, of New York City, and Rosen, Kammer, Wolff & Far- 
rar, of New Orleans, La. (Horace T. Atkins, of New York City, and Edwin C. 
Hollins, of New Orleans, La., of counsel), for libelant. 

Edouard F. Henriques, Sp. Asst. in Admiralty to the U. S. Atty., of New 
Orleans, La., and William E. Collins, Dist. Counsel, U. S. Shipping Board Merchant 
Fleet Corporation, of New York City, for respondents. 

Borau, District Judge. 

This libel is brought by the Southern Cotton Oil Company in its own behalf, 
and on behalf of the Yokohama Fire & Marine Transit & Fidelity Insurance 
Company, Limited, against the United States of America and the United States 
Shipping Board Merchant Fleet Corporation under the provisions of the Suits in 
Admiralty Act of March 9, 1920, and the amendment of June 30, 1932 (46 U. S. 
C. A. §§ 741-752). 

The suit has for its object the recovery of a sum of $296,801.59 which is the 
damage that libelant is alleged to have sustained on a shipment of 22,400 bags of 
Chinese shelled peanuts which were laden on board respondents’ steamship West 
Eldara at the port of Yokohama on or about the 20th day of May, 1920, and which 
after encountering certain hazards not necessary here to relate subsequently 


arrived at the port of Savannah where delivery of the peanuts was made on 
March 2, 1921. 


Heretofore, and on or about the 19th day of May, 1926, a suit upon the cause 
of action upon which this suit is based was commenced in the United States Dis- 
trict Court for the Southern District of New York, which suit was dismissed for 
lack of jurisdiction in pursuance of the decisions of the United States Supreme 
Court dated January 6, 1930, entitled Johnson et al. v. United States Shipping 
Board Emergency Fleet Corporation, 280 U. S. 320, 50 S. Ct. 118, 74 L. Ed. 451. 

On October 27, 1932, the present libel was filed in the Eastern District of 
Louisiana. A plea to the jurisdiction and a motion to transfer this libel to the 
United States District Court for the Southern District of New York, or to the 
United States District Court for the District of New Jersey having been presented 
and overruled, the respondents thereupon, with full reservation of the rights under 
the rulings made, filed their answer and supplemental and amended answer setting 
out numerous defenses; one of which, as set forth in articles XV and XVI of the 
supplemental and amended answer reads as follows: 

“XV. Respondents specifically allege as a bar to this libel, that between the Ist 
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day of August, 1922, and the 29th day of May, 1923, negotiations were had between 
the libellant and the respondents for the purpose of settling and compromising 
claims, or alleged claims, of the libellant against the respondents arising out of 
the operation of vessels through the United States Shipping Board. The said 
negotiations were commenced, at libellant’s request, with discussion of an alleged 
claim asserted by libellant against respondents in connection with a certain ship- 
ment of cotton seed oil made on the SS Nonantum. Thereafter, at libellant’s 
request, the discussion was extended to cover other claims then asserted by 
libellant in connection with shipments on other Shipping Board vessels, including 
the shipment on the SS West Eldara described in the libel herein. 

“As a result of said negotiations, the libellant agreed to accept, and the 
respondent agreed to pay to the libellant the sum of $17,500.00 in full settlement of 
all claims then and theretofore considered and all other claims of the libellant 
against the respondents, with the exception of any claims that libellant might have 
against the Atlantic, Gulf & Pacific Steamship Company. Pursuant thereto, the 
libellant duly presented its invoice, and executed, on or about May 4, 1923, a public 
voucher, copies of which are hereto attached as Exhibit A, and further executed 
under its corporate seal, by authority of its Board of Directors, on or about the 
29th day of May, 1923, a release, copy of which is hereto attached as Exhibit B, 
both of which instruments were thereafter duly delivered by libellant to the 
respondents, and on or about the 11th day of June, 1923, there was paid to the 
libellant by respondents the said sum of $17,500.00. 


“XVI. The filing of said invoice, the execution by libellant of said voucher and 
release and the acceptance by libellant of said payment, pursuant to the agreement 
theretofore made between the parties, constituted a full, complete and executed 
accord and satisfaction of all claims in favor of libellant against the respondents 
set forth in the libel herein.” 


The release around which this controversy is centered is in the following words 
and figures, to wit: 


“Know ye, that the Southern Cotton Oil Company, a corporation organized and 
existing under and by virtue of the laws of the State of New Jersey, and having 
its principal office and place of business at No. 120 Broadway, New York City, 
New York, for and in consideration of the sum of Seventeen Thousand Five 
Hundred Dollars ($17,500.00), lawful money of the United States of America, to 
it in hand paid by the United States Shipping Board Emergency Fleet Corporation, 
the receipt whereof is hereby acknowledge, has remised, released and forever dis- 
charged and does by these presents for itself, its successors and assigns and each 
of them, release and forever discharge the said United States Shipping Board, the 
United States Shipping Board Emergency Fleet Corporation, and the United States 
of America, the South Atlantic Maritime Corporation, their successors and assigns, 
and each of them, the several steamships of said companies, and of said United 
States Shipping Board and of the said United States of America, their officers 
and crews, their heirs, executors and administrators and assigns, and in particular 
the Steamship Nonantum, her owners, agents, charterers, underwriters, master, 
officers and crew of and from all, and all manner of actions, suits, liens, duties, 
dues, trespasses, damages, injuries, sums of money, controversies, agreements, 
judgments, executions, claims and demands, whatsoever, whether at law or in 
admiralty, which against any or all of the aforesaid parties or against any steam- 
ships or any agent or person connected therewith, it ever had, now has, or which 
its successors or assigns hereafter can, shall or may have, upon or by reason of 
any matter, cause, or thing, whatsoever, from the beginning of the world to the 
day of the date of these presents provided, however that there is expressly 
reserved from this release and nothing herein shall be construed as affecting any and 


all claim or claims against the Atlantic, Gulf & Pacific Steamship Corporation for 
loss and shortage of cargo. 


_ “In witness whereof, the Southern Cotton Oil Company has executed this 
instrument this 29th day of May, in the year one thousand nine hundred and 
twenty three.” 

_ In view of the issue thus raised challenging the right of libelant to proceed 
further in this action, a hearing was had and a formal order was entered confining 
the issues presented by the respondents’ answer, as amended by their supple- 
mental and amended answer, to the sufficiency of the compromise and release, and 
to a determination of whether or not same is a bar to this libel and constitutes a 
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full and complete satisfaction, compromise, and release of the claims of libelant as 
set forth in the libel herein. 

The contention of the respondents has already been stated. The libelant 
contends (1) that the release on its face is special and does not embrace the West 
Eldara claim; (2) particularly when read in the light of the circumstances sur- 
rounding its execution; (3) that if the release is not on its face special, it is 
ambiguous and the testimony establishes that the parties did not intend to include 
the West Eldara claim; (4) that, if construed as embracing the West Eldara 
claim, such claim was included in the release by mistake; and (5) if construed 
as embracing the West Eldara claim, the release in no way affects the claim or 
interest of the Yokohama Fire & Marine Transit & Fidelity Insurance Company, 
Limited. 

The testimony in this case shows that libelant’s district traffic manager, 
Gaillard, handled all of the claims in controversy. It further appears that he 
received the complete file of the claim in the West Eldara case in September, 1922, 
and that on the last day of October he wrote to the officer of the company in 
New York from whom he had received the file, in part as follows: 

“T have only just had opportunity of carefully examining the very voluminous 
file on SS West Eldara which brought peanuts from Japan to The Southern Cot- 
ton Oil Co., Savannah. 

“While there is no legal liability, as has formerly been stated by our counsel, 
there is some chance, I believe, of getting money out of the shipping board taking 
into consideration their present policy. 

“The claim that I intend filing against them will be somewhat in the neighbor- 
hood of $200,000.00. How much of this I will recover, or have any idea that I 
will recover, I cannot say, but believe we will get some of it back.” 


Thereafter, on November 10, 1922, Gaillard wrote Proom, head of P&I Sec- 
tion, United States Shipping Board, with a copy to Gehan, head of Claims Division 
of the Traffic Department of the Shipping Board, as follows: 

“Following my conference in Washington several weeks ago with you and Mr. 
Gehan with reference to our claim of $46,968.99 against the Steamer Nonantum, 
we have decided to consolidate our claims under one cover for the Board’s consid- 


eration, and attach hereto memoranda and documents showing claims against 
Steamers with the amounts as follows: 


Steamer Nonantum $ 46,968.99 
rr West Cobalt 2,250.00 
Lake Fostoria 380.20 
” Helen 220.20 
West Eldara 196,283.58 
Chattanooga (Cannot be definitely determined) 
Shotter’s Island (Compromised and settled) 


TE ak ne PN a5 alle Sk das eR na ene pee tEStI ne Ag ign a vas Sree tate @ Tee aw Oa $246,103.08 


“You will note from the foregoing figures that our actual monetary loss 
amounted to $246,000.00. To this should be added an estimated amount of 
$50,000.00 to cover damages against the Steamer Chattanooga, making a conser- 
vative tabulation of our loss approximately $300,000.00. 


“Each memorandum explains as briefly as possible our claim against that par- 
ticular steamer. It can readily be seen what embarrassment, inconvenience and 
loss we suffered as a result of utilizing these vessels. One mishap after another 
in rapid succession not only cost us heavy monetary loss but practically ruined our 
business and prestige in South America. 

“While there is perhaps some doubt as to Shipping Board liability we believe 
that it is not their policy to pass unnoticed such excessive losses as were suffered 
hy The Southern Cotton Oil Co. in their endeavor to patronize The American 
Merchant Marine. We have no idea of changing our policy of shipping on Board 
vessels, yet there is ever present the feeling of uncertainty and fear that what has 
happened in the past may again occur and with these unmitigated losses as a 
reminder we confess there is at times a temptation on the part of our Foreign 
Department not to utilize Shipping Board vessels in their foreign business. 

“With these thoughts in mind, and calling your attention to the fact that some 
of our losses will shortly be barred by the Statute of Limitations as far as the 





Mar. | Southern Cotton. Oil Co. v.. United States et al. 1397 


entering of suit is concerned, we respectfully submit our claims for the Board’s 
consideration. 

It is not disputed or denied that this letter correctly sets forth the under- 
standing that was arrived at on the occasion of the conference in Washington, 
nor does the libelant contend that its representative ever acted counter to this 
agreement and understanding. What the libelant does say is that the government 
subsequently refused to treat with this claim of the West Eldara because the 
vessel was in the hands of general average adjusters, and it is around this factual 
issue that the principal argument is centered. 

To analyze all of the testimony, both oral and written, that bears on this issue 
and the other issues which this case presents would prolong this opinion to undue 
length and would serve no useful purpose. I take it that it is important only that 1 
state the ultimate facts upon which the decision in this case must rest. 

Libelant’s sole witness, testifying more than ten years after the occurrence and 
under circumstances which may be characterized as unusual, asserted that the gov- 
ernment did not intend to include the West Eldara claim in the settlement, and 
Proom’s memory after the same lapse of years was finally refreshed to the extent 
that he seemed to agree therewith. However, the contemporaneous writings which 
are in evidence, and which includes two interoffice memorandums written by 
Proom, clearly indicates that the contrary view is the one that should be adopted. 
In this connection it is well to bear in mind that in these settlement negotiations 
Proom and Gehan were working under the supervision of Keene who was the 
director of traffic for the fleet corporation. It will be of interest, therefore, to 
note what these witnesses had to say on the subject, apart from the general state- 
ments that the settlement was for all claims and included the claim of the West 
Eldara. Keene stated that the Traffic Department, with the approval of the board 
of trustees, could conduct settlement negotiations if the vessel was in the hands of 
general average adjusters; furthermore, that he did not recall that the general 
average feature played a very important part in the negotiations. Gehan was also 
of the opinion that there was no prohibition against including -a general average 
claim in a general settlement. Furthermore, it is stipulated in this case that the 
steamship Nonantum was in general average at the time of the execution of this 
release. 

[1] Considering the testimony as a whole, and there is other relevant testimony, 
I am persuaded that the minds of the parties met and that what they agreed upon 
was a monetary basis for the settlement of all claims asserted by libelant as aris- 
ing out of the operation of vessels through the United States Shipping Board, 
including the claim of the West Eldara and excepting only loss and shortage claims 
against the Atlantic, Gulf & Pacific Steamship Corporation. Accordingly, it must 
be held that the execution by libelant of said voucher and release, and the accept- 
ance of the payment which was made pursuant to this agreement, constitute a full 
and complete satisfaction, compromise, and release of the claims which libelant 
asserts in its own right in the libel herein. 

[2, 3] Libellant, however, is here suing not only in its own behalf, but on behalf 
of the Yokohama Fire & Marine Transit & Fidelity Insurance Company, Limited, 
who were the underwriters on this shipment of shelled peanuts, and it is urged that 
the special defense of release in no way applies to’ said insurance company. 
Libelant claims that respondents knew that it had insurance which covered it 
against marine perils with respect to particular and general average, and accord- 
ingly they were charged with knowledge that the insurance company as subrogee 
had acquired a right of action which they had no right to cancel. 


No witness having the prerequisite knowledge has stated any facts showing 
the right of the underwriter to stand in judgment, nor has the policy of insurance 
been produced. The only evidence in this record which tends to show that 
respondents knew that libelant had insurance which covered it with respect to 
particular average is to be found in an excerpt from a letter from Keene to Love, 
in which the former made the uncertain hearsay statement, “I believe the Southern 
Cotton Oil Company obtained some thirteen thousand in settlement of particular 
average insurance.” 

With reference to the general average feature, the situation is somewhat 
different, as the respondents knew that the whole cargo was in general average 
and in the hands of Wilcox, Peck & Hughes, average adjusters. However, 
respondents’ mere knowledge that the insurance company was paying the general 





1398 The Insurance Law Journal, Vol. 86 [June, 1936 


average charges would not charge respondents with knowledge that this insurance 
company had any liability for or was in any way interested in any damages to this 
shipment in respect of which they would be subrogated against the respondents. 
Nor does it charge them with knowledge that the policy covered particular average 
for the reason that it is not unusual for policies on perishable cargoes to be written 
“Free of Particular Average” while the underwriter is at the same time liable for 
general average charges. Furthermore, the evidence does not show that the 
insurer by its policy became obligated to pay and did pay any amount to the assured 
on account of its damage and loss in respect of which it became subrogated to the 
rights of its assured against respondents. 

A decree may accordingly be entered in favor of respondents dismissing the 
libel, with costs. 
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INLAND MARINE 


MIDLER v. CONTINENTAL INS. CO. 
Municipal Court of City of New York, Borough of Manhattan, Second District. 
Nov. 4, 1935. 
284 New York Supplement 288. 

1. INSURANCE. 

“Insurance” is a contract of indemnity. 

(For other cases, see Insurance, Dec. Dig. § 124.) 
2. INSURANCE. 

Policy insuring plaintiff against all risks or loss or damage to insured property 
belonging to and used or worn by plaintiff held not to cover watch left with plaintiff 
pursuant to memorandum, stating that goods were sent for plaintiff’s inspection but 
remained property of sender and were to be returned on demand and that sale would 
take effect only from date of sender’s approval of plaintiff’s selection. 

(For other cases, see Insurance, Dec. Dig. § 164[1].) 


Action by Louis S. Midler against the Continental Insurance Company. 
Judgment for defendant. 


Goetz & Midler, of New York City (Isador Goetz, of New York City, of coun- 
sel), for plaintiff. 

Louis Cohn, of New York City, for defendant. 

Davin C. Lewis, Justice. 

On August 30, 1934, Pickoff Bros., dealers in jewelry, delivered to the plaintiff, 
an attorney, a Tiffany watch. The watch was not sold to the plaintiff, but was left 
with him pursuant to a regular printed memorandum prepared by Pickoff Bros., 
headed: “Report within five days. Memorandum.” This writing specifically pro- 
vided as follows: “N. B. These goods are sent for your inspection, remaining ‘the 
property of Pickoff Bros. and are to be returned to them on demand. Sale only 
takes effect from date of their approval of your selection, and until then these goods 
are subject to their order.” 

The plaintiff was the holder of a policy of insurance issued by the defendant, 
designated “Personal effects policy,” which by its language gave the plaintiff insur- 
ance on “personal effects * * * belonging to and used or worn by the assured 
* * * against all risks of loss or damage to the insured property.” This policy 
was in force and effect at all the times involved in this controversy. 

On September 4, 1934, the plaintiff sustained the loss of the watch and now 
seeks to hold the defendant liable for such loss under the said policy. Up to the 
time of the loss, apparently no other transactions were had between the plaintiff and 
Pickoff Bros. Pickoff Bros. had not made any approval of plaintiff’s selection. 
The watch had not been paid for by the plaintiff, and apparently no bill of sale or 
any other instrument had been sent it. 

At the outset there are certain general principles that guide the court’s considera- 
tion of the question. 

[1, 2] Insurance is a contract of indemnity. A recovery upon it can only be had 
for a loss covered by it. The terms of the policy limit the liability to the property 
described and the events designated. 

In the case at bar, the policy insures the personal effects belonging and used or 
worn by the plaintiff, and covers “all risks of loss or damage to the insured prop- 
erty.” 

Determine the property included in this description and you decide the question 
presented. In this connection you will note that the policy distinctly stipulates that 
the property must belong to the insured and must be worn or used by him. If the 
property is simply used or worn by the insured, but does not belong to the insured, 
it is not covered by the policy. 

The resemblance between this form of agreement or memoranda employed by 
Pickoff Bros. and the one considered by the Court of Appeals in the case of Green 
v. Wachs, 254 N. Y. 437, 173 N. E. 575, warrants the belief that it has been modeled 
by the writing there passed upon by the Court of Appeals. This citation is a con- 
trolling precedent. 

In the present case, title to the watch had never passed from Pickoff Bros. to 
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the plaintiff. The only liability of the plaintiff was as a bailee and not as the 
owner. 
' The property therefore did not come within the terms of the policy, which 
restricts the risks to personal effects belonging to the plaintiff. 
Judgment for the defendant. Ten days’ stay. 





Auto. ] Eddy et al. v. National Union Indemnity Co. 


AUTOMOBILE 


EDDY et al. v. NATIONAL UNION INDEMNITY CO. No. 7394. 
Circuit Court of Appeals, Ninth Circuit. Dec. 6, 1935. 
80 Federal Reporter (2d) 284. 
INSURANCE. . 

Proof of oral waiver of conditions of written insurance policy with full knowl- 
edge may not be made by parol evidence, particularly where policy expressly pro- 
vides that waiver must be in writing. 

(For other cases, see Insurance, Dec. Dig. § 383.) 

Haney, Circuit Judge, dissenting in part. 

On rehearing. 

Former opinion affirmed. 

For former opinion, see 78 F.(2d) 545; 86 Insurance Law Journal 394. 

Sullivan, Roche, Johnson & Barry, Theo. J. Roche, Edward I. Barry, and 
Eustace Cullinan, Jr., all of San Francisco, Cal., for appellants. 

A. E. Cooley, Louis V. Crowley, Frederic E. Supple, and Leighton M. Bledsoe, 
all of San Francisco, Cal., for appellee. 

3efore Wilbur, Mathews, and Haney, Circuit Judges. 

WI.pur, Circuit Judge. 

We quote the appellants’ brief on rehearing, in which their position is stated 
as follows: “There is a distinction between the waiver of a warranty concerning 
past conditions and one concerning the maintenance of future conditions. Federal 
courts refuse to allow a waiver or estoppel concerning conditions of a policy to be 
performed or maintained in the future but do permit them as to warrauties concern- 
ing past conditions. This distinction is explicitly laid down by the Honorable Judge 
Wilbur in Northwestern Nat. Ins. Co. v. McFarlane (C. C. A.) 50 F.(2d) 539, at 
pages 542-544 (citing cases), and is likewise set forth in Northern Assurance Co. 
vy. Grand View Building Association, 183 U. S. 308, at page 340, 22 S. Ct. 133, 153, 
46 L.. Ed. 213, at page 227.” 

The appellants are in error in their contention, as will be seen by consideration 
of the applicable rule; namely, that an oral waiver with full knowledge is not 
capable of proof by parol evidence where the policy is in writing, and particularly 
where the policy expressly provides that such a waiver must be in writing, as in the 
case at bar. In the leading case of Northern Assurance Co. v. Grand View Building 
\ssociation, supra, cited by appellants, the Supreme Court stated the rule as follows: 

“What, then, are the principles sustained by the authorities, and applicable to the 
case in hand? 

“They may be briefly stated thus: That contracts in writing, if in unambiguous 
terms, must be permitted to speak for themselves, and cannot by the court, at the 
instance of one of the parties, be altered or contradicted by parol evidence, unless 
in case of fraud or mutual mistake of facts; that this principle is applicable to 
cases of insurance contracts as fully as to contracts on other subjects; that pro- 
visions contained in fire insurance policies, that such a policy shall be void and of 
no effect if other insurance is placed on the property in other companies, without 
the knowledge and consent of the company, are usual and reasonable; that it is rea- 
sonable and competent for the parties to agree that such knowledge and consent 
shall be manifested in writing, either by indorsement upon the policy or by other 
writing.” : 

The significance of this holding is emphasized by the special verdict of the jury 
in that case, which was under consideration by the Supreme Court, in part as fol- 
lows: “That Borgelt was recording agent of the Northern Assurance Company, at 
Lincoln, Nebraska, with authority from the defendant company to countersign and 
issue its policies and accept fire insurance risks in its behalf, and to collect and 
receive premiums therefor, and that he had issued the policy sued on as such agent; 
that Borgelt knew, when the policy in the defendant company was issued and 
delivered to the plaintiff company, that there was then $1,500 subsisting insurance in 
the Firemen’s Fund Insurance Company upon the insured property, issued prior to 
the date of the policy of the-defendant company, and that such knowledge was com- 
municated to said Borgelt by and on behalf of the assured.” 
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In the case of Northwestern Nat. Ins. Co. v. McFarlane, supra, cited by appel- 
lants, we said: “That the Supreme Court is definitely committed to the proposition 
that mere knowledge by the insurance company of conditions which would constitute 
a breach and forfeiture thereof at the time of its issuance, does not operate as a 
waiver of the express terms of the written policy.” 

See, also, Fidelity-Phenix Fire Ins. Co. v. Queen City Bus & Transfer Co. 
(C. C. A.) 3 F.(2d) 784; Schilling vy. St. Paul Fire & Marine Ins. Co. (D. C.) 29 
F.(2d) 607; North British & Mercantile Ins. Co. v. Kargas (C. C. A.) .76 F.(2d) 
274. The appellant cites the decision of this court in McElroy v. British America 
Assurance Co., 94 F. 990, rendered May 8, 1899, claiming that it has not been over- 
ruled. That case announced a doctrine which was expressly repudiated by the 
Supreme Court in Northern Assurance Co. v. Grand View Building Ass’n, supra, 
decided January 6, 1902, as to waiver, and in Lumber Underwriters v. Rife, 237 
U. S. 605, 35 S. Ct. 717, 59 L. Ed. 1140, as to failure of the insured to read his policy. 

In appellants’ petition for rehearing, they claim that this court, in holding that 
the warranty had not been waived, overlooked the distinction between knowledge 
of an agent of limited authority, and knowledge by the appellee company, as to the 
facts involved in the warranty or condition. We did refer to “knowledge of the 
officers” because that is the only knowledge a corporation can have. The rule stated 
in our opinion applies to knowledge of the insurance company. Northern Assur- 
ance Co. v. Grand View Building Ass’n, supra, and Lumber Underwriters v. Rife, 
supra. This is shown by the plaintiff’s offer in the latter case to prove: “That 
pending the earlier policy the defendants [Lumber Underwriters of New York] had 
the report of an inspection that informed them of the actual conditions, showing 
permanent structures * * * and that with that knowledge they issued the pres- 
ent policy and accepted the premium.” In holding that these facts did not constitute 
a waiver, the court said: “The assured also knows better than the insurers the 
condition of his premises, even if the insurers have been notified of the facts.” 
Our discussion on the first point herein is based upon knowledge by the company 
itself. We are satisfied with our opinion in this case reported in 78 F.(2d) 545. 

Judgment affirmed. 

Haney, Circuit Judge (concurring). 

I concur in the result reached in this case, affirming the judgment of the Dis- 
trict Court, because the record is conclusive as to the cancellation of the policy 
issued by the Home Accident & Home Fire Insurance Company, prior to the appli- 
cation made by Dr. Garfagni to appellee for a policy of insurance. And I concur 
in holding that there was no waiver of the provisions of the policy, because there 
was no proof of compliance with the provision with respect to waiver set out in the 
opinion. 78 F.(2d) 545, 547. 

However, I cannot agree with the opinion herein with respect to the holding of 
this court, that the trial court was justified in its express and in its implied finding 
that the “replacement” of three other policies prior to the application made to 
appellee, were cancellations within the meaning of the warranty against cancellations. 

In so far as the opinion herein so holds, I dissent. 


STORER v. OCEAN ACCIDENT & GUARANTEE CORPORATION, 
Limited, et al. No. 6798. 


Circuit Court of Appeals, Sixth Circuit. Dec. 6, 1935. 
80 Federal Reporter (2d) 470. 
1. INSURANCE. 


Agreement of insured to co-operate with insurer in defense of any suit was a 
material provision of automobile liability policy, for a violation of which insurer 
could elect to cancel policy. 

(For other cases, see Insurance, Dec. Dig. § 514%.) 

2. INSURANCE. 

Friendly relationship of insured under automobile liability policy with injured 
party, his private conferences with her attorneys and his repeated admissions that 
he had testified falsely upon first trial of her action against insured upon vital issue 
of his speed, held to establish insured’s intent to aid injured party in recovering 
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judgment, constituting a violation of co-operation clause of policy and justifying 
insurer’s repudiation of policy. 

(For other cases, see Insurance, Dec. Dig. § 514%.) 

3. INSURANCE. 

Failure of insured under automobile liability policy to co-operate with insurer 
in defense of action held not cured by co-operation of insured upon second trial, 
especially where insured’s credibility had been destroyed by false testimony upon 
first trial. 

(For other cases, see Insurance, Dec. Dig. § 514%.) 

4. INSURANCE. 

Injured party suing automobile liability insurer after recovering judgment 
against insured and failing to have it satisfied had no higher right to enforce policy 
after insured’s breach of condition of co-operation than insured if he were seeking 
indemnity (Gen. Code Ohio, §§ 9510—3, 9510—4). 

(For other cases, see Insurance, Dec. Dig. § 591%.) 

Appeal from the District Court of the United States for the Northern District 
of Ohio, Western Division; John M. Killits, Judge. , 

Suit by Amelda Baechle Storer against the Ocean Accident & Guarantee Cor- 
poration, Limited, and another. From a decree dismissing the petition, plaintiff 
appeals. 

Affirmed. 

Tom Stahl, of Fremont, Ohio (Stahl, Stahl & Stahl, of Fremont, Ohio, on the 
brief), for appellant. 

Rk. O. Holloway, of Toledo, Ohio (Holloway, Peppers & Romanoff, of Toledo, 
Ohio, on the brief), for appellees. 

Before Moorman, Hicks, and Allen, Circuit Judges. 

Hicks, Circuit Judge. 

Amelda Baechle (now Storer) recovered a judgment in a common pleas court 


of Ohio against Norman Strohl and Isadore Lepley for damages for injuries received 
by her in an automobile collision. The judgment became final as to Strohl and 
remained unsatisfied, whereupon appellant brought this action under the provisions 
of section 9510—3 and 9510—4 of the General Code of Ohio against Strohl and the 
Ocean Accident & Guarantee Corporation, Limited (hereinafter called appellee), on 


an insurance policy issued by it. 
docket. 

On June 9, 1929, appellant and Norman Strohl went on a pleasure ride in a car 
owned by Elmer J. Strohl, Norman’s father. The car was driven by Norman with 
the permission and consent of his father. While young Strohl was parked at a 
gasoline station he observed another car, driven by Lepley, traveling west. In a 
short time he followed it, overtaking it 3.7 miles from the filling station. The col- 
lision occurred as Strohl attempted to pass upon the left side of Lepley’s car. 

In the policy appellee agreed, subject to conditions therein contained, to pay all 
sums for which the assured should become liable as damages for personal bodily 
injuries caused as the result of the use of the automobile. Under a provision of 
the policy, Norman Strohl was an “additional assured,” and it further provided that 
the assured should co-operate with the insurance company in all matters which the 
company deemed necessary in the defense of any suit. Appellee defended upon the 
ground that Norman Strohl breached this condition of the policy not only in failing 
to co-operate in the defense of the suit, but in fraudulently colluding with appellant 
in its commencement and prosecution. 

Some time after the accident, appellant, at the instance of Elmer J. Strohl, and 
accompanied by her father and mother, Norman Strohl and Scott Wolf, an agent of 
appellee, called at the office of Stahl, Stahl & Stahl, attorneys, and discussed with 
them the matter of making a claim against Lepley. As a result of the conference, 
the attorneys advised that suit should be brought not only against Lepley, but against 
Norman Strohl also. Suit was instituted and the basis of the claim was the com- 
bined and concurring negligence of Strohl in driving at an excessive rate of speed 
and of Lepley in turning to the left at the point of collision without extending his 
left hand or displaying his stop light. 


The case was transferred to the equity side of the 
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Before the commencement of the suit Norman Strohl gave a written statement 
to appellee that at the time of the accident he was going at a rate of speed of 30 to 
35 miles per hour. Appellee under its contract assumed the defense of Strohl, and 
while the first trial was in progress Strohl again represented to the attorneys fur- 
nished him that he was going at the above rate of speed. The significance of these 
statements is apparent when it is stated that under the statutes of Ohio, in effect at 
the time of the accident, a speed in excess of 35 miles per hour was prima facie evi- 
dence of negligence upon the part of Strohl. If he was not violating the statute, he 
had a substantial defense. After suit was brought, but before it was tried, Norman 
Strohl, who had previously been employed for a short time by Stahl, Stahl & Stahl, 
visited their office and discussed the case with one of the firm. About a week before 
the case was tried he went again to the office at the request of a member of the 
firm and answered questions then asked him concerning the accident. He never 
apprised appellee of these visits. 

On the first day of the trial and before the afternoon recess appellant’s attor- 
neys, following statutory procedure in Ohio, called Norman Strohl for cross-exam- 
ination, and examined him, but not concerning the matter of speed. His testimony 
was not concluded before the recess. During the recess John Stahl, of counsel for 
appellant, went into a room near the courtroom and while he was there Norman 
Strohl also entered the room, either voluntarily or by request of Stahl. The evi- 
dence is conflicting as to what occurred in this room. Strohl testified that Stahl 
motioned him to come in and suggested that he should testify that he was going from 
40 to 45 miles an hour at the time of the accident and that any one would know that 
he was going faster than 35 miles an hour. This conversation between Stahl and 
Strohl was private and out of the presence of Strohl’s attorneys, who were in the 
courtroom at the time. After the recess Strohl resumed the witness stand, his 
cross-examination was continued, and in reply to questions of appellant’s counsel he 
testified that at the time of the accident he was going at a speed of between 35 and 
40 miles per hour. He repeated this statement twice. 

This testimony so directly contradicted his previous signed statement that his 
counsel naturally questioned him concerning it; whereupon he made an affidavit to 
the effect that John Stahl had insisted that he “change his story as to speed”; that, 
“He said for me to say I was going faster than thirty-five (35) miles per hour. 
When he called for me to testify on cross-examination, I testified that I was going 
thirty-five (35) to forty (40) miles per hour. My true speed was thirty (30) to 
thirty-five (35) miles per hour. If John Stahl wouldn't have got me to change my 
story I would have testified to the truth as to speed. I read this statement and it 
is true.” 

Thereupon, after adjournment for the day, Strohl and his attorney disclosed the 
entire matter to the trial judge, and on the next morning the attorney, by direction 
of the court, recalled Strohl, who then testified that he desired to correct his previous 
testimony with respect to speed, that he was only going from 30 to 35 miles per 
hour. He explained that the conversation with John Stahl during the afternoon 
recess had induced his previous testimony and he related that conversation sub- 
stantially as it is above set forth and further testified that the facts contained in his 
affidavit were true. The affidavit was received in evidence, whereupon the court 
entered a mistrial. 

Stahl at first made what is styled a “professional statement” to the court that 
Strohl came into the room voluntarily; that there was a general conversation touch- 
ing his testimony, and that he stated to Strohl that his statement on the witness stand 
not only differed from the written statement made to appellant’s attorneys from what 
he, Strohl, had told him in the office, but denied that he suggested to Strohl to tes- 
tify to any particular thing or to change his testimony. Stahl was evidently confused 
in substantial portions of his statement, since Strohl had not up to that time given 
any testimony concerning speed. He testified at the hearing of the present contro- 
versy that Strohl came into the room, that something was said about his testimony, 
and that-he, Stahl, remarked in substance that the jury would not be impressed with 
testimony that Strohl caught up with some one in 3% miles when he was five to 
seven minutes behind him and going 35 miles an hour. He testified on cross-exam- 
ination that in his talk with Strohl he stated that if he, Strohl, stopped at the gas 
station five or ten minutes and Lepley was only going at the rate of 20 miles per 
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hour the jury would not be impressed with testimony that he, Strohl, was traveling 
at the rate of 30 to 35 miles per hour. 

Upon a second trial in the common pleas court, Strohl was again called by appel- 
lant for cross-examination and testified that 50 feet from the point of the collision 
he was going at the rate of 30 to 35 miles per hour. After appellant had rested her 
case, defendant Lepley called Strohl for cross-examination. He was shown his 
affidavit executed at.the previous trial and stated that he had sworn therein that he 
had testified falsely in that trial; that he was in fact going between 30 and 35 miles 
per hour and that his former testimony that he was going 35 to 40 miles per hour 
was at the suggestion of John Stahl. Thereupon the affidavit was again offered in 
evidence by counsel for Lepley and was received. 

The above narrative of the controlling facts is in substantial accord with the 
findings made by the District Court. The court sustained appellee’s contention and 
dismissed the petition. We think the decree was right. 

[1] The co-operation clause was both material and important. Its purpose was 
twofold: (1) To require the insured to aid in preparing the case for trial and in 
making proper defense; and (2) to prevent collusion between the insured and a 
friendly claimant. ‘When the condition was broken, the policy was at an end, if the 
insurer so elected.” Coleman v. New Amsterdam Cas. Co., 247 N. Y. 271, 160 N. E. 
367, 369, 72 A. L. R. 1443. See, also, Royal Indemnity Co. v. Morris, 37 F.(2d) 90, 
93(C. GA: Sy. 

[2] Whether Strohl failed to co-operate was to be determined by proper infer- 
ences to be drawn from the facts, and we think that the decided weight of the evi- 
dence, considered in the aggregate, is that he not only failed, but that he purposely 
intended through false testimony to aid appellant in recovering a judgment against 
himself, eventually to be paid by appellee. His friendly relationship with appellant, 
his private conferences with her attorneys, both before and at the first trial, and his 
repeated admissions under oath that he had testified falsely upon the first trial con- 
cerning the vital issue in the case, leave little room for any other conclusion. See 
Ocean Accident & Guarantee Corporation v. Lucas, 74 F.(2d) 115, 117, 98 A. L. R. 
1461 (C. C. A. 6); Ohrbach v. Preferred Accident Ins. Co. of New York, 227 App. 
Div. 311, 237 N. Y. S. 494; Solomon v. Preferred Accident Ins. Co. of New York, 
132 Misc. 134, 229 N. Y. S. 257. It matters not whether the purpose originated in 
his own mind or was induced by another, the effect was the same—a breach in a 
condition of the policy. The overwhelming preponderance of the evidence is against 
any suggestion that Strohl’s testimony to the effect that he was driving 35 or 40 
miles per hour was truthful or that from lapse of memory or other cause he was 
honestly mistaken. 

[3, 4] We may assume that Strohl testified truthfully upon the second trial, but 
the condition already broken was not thereby restored. Nor can it be said that 
appellee then had the benefit of the truth because Strohl was not only confronted 
with his own contradictory affidavit, but with his repeated confessions that he had 
sworn falsely upon the first trial, and the verdict indicated that his credibility was 
destroyed. It is manifest that Norman Strohl would be repulsed if he were seeking 
indemnity and appellant has acquired no higher right. Gen. Code of Ohio, §§ 
9510-3 and 9510-4. Stacey v. Fidelity & Casualty Co. of New York, 114 Ohio St. 
633, 641, 151 N. E. 718. 

Other assignments of error have been considered, and, being found without 
merit, are overruled. 

Decree affirmed. 


FIDELITY & CASUALTY CO. OF NEW YORK v. JACKS. 6 Div. 764. 


Supreme Court of Alabama. Jan. 16, 1936. 
165 Southern Reporter 242. 
2. INSURANCE. 


Under truck carrier’s public liability policy containing rider, stating that policy 
was issued pursuant to statute allowing such policy in lieu of bond, insurer held 
liable for injuries to plaintiff through negligent operation of truck not described 
in policy-but operated by insured, notwithstanding provision in rider that vehicles, 
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in addition to those described in policy, were not covered (Acts 1931, p. 303; pp. 
306, 308-310, 312, 313, §§ 4, 5, 7, 13, 14 (d). 

(For other cases, see Insurance, Dec. Dig. § 435.) 
3. INSURANCE. 

Letter notifying commission that insured under truck carrier’s liability policy 
was replacing policy and asking for return of insuer’s policy, which commission 
answered by stating that proposed new insurer could not operate in Alabama 
and that policy should remain in effect until canceled by proper notice, was not 
sufficient notice of cancellation so as to relieve insurer from liability for accident 
occurring thereafter (Acts 1931, p. 303; p. 312, § 13). 

(For other cases, see Insurance, Dec. Dig. § 229[2].) 

4. INSURANCE. 

Notice of cancellation of policy under statute allowing truck carriers to carry 
liability policy instead of giving bond must be clear and definite and not coupled 
with related proposals, leaving in doubt what is intended, if request as a whole 
cannot be complied with (Acts 1931, p. 303; p. 312, § 13). 

(For other cases, see Insurance, Dec. Dig. § 229[2].) 

Appeal from Circuit Court, Jefferson County; J. F. Thompson, Judge. 

Suit in equity by Nicholas W. Jacks against the Fidelity & Casualty Company 
of New York. From a decree for complainant, defendant appeals. 

Affirmed. 


The indorsement attached to the policy is as follows: 
“Proposed Endorsement No. 3 Public Liability and Property Damage for 


Truck Carriers. July 11, 1932. 


“The policy to which this endorsement is attached is written in pursuance of 
and is to be construed in accordance with an Act of the Legislature of Alabama 
approved June 19, 1931 known as the ‘Alabama Motor Carrier Act of 1931’, 
and the reasonable and legal rules and regulations of the Alabama Public Service 
Commission adopted thereunder and applicable hereto. The policy is to be filed 
with the State, in accordance with said statute. 

“In consideration of the premium stated in the policy to which this endorse- 
ment is attached, the insurer hereby insures the motor vehicles described in the 
policy and any motor vehicles substituted therefor, but not additional motor 
vehicles and agrees to pay within the limits of the policy or any endorsement 
attached thereto any final judgment for personal injuries, including death resulting 
therefrom suffered by any persons other than the insured or his employees and/or 
damages to property, (but excluding property of the assured or property usually 
designated as ‘cargo’ received for shipment or in transit) caused -by the negligent 
operation of said motor vehicles operated by the assured pursuant to a certificate 
of public convenience and necessity issued in accordance with the said Alabama 
Motor Carrier Act of 1931, and further agrees that upon its failure to pay any 
such final judgment, such judgment creditor may maintain an action in any court 
of competent jurisdiction to compel such payment. 


“No condition, provision, stipulation or limitation, contained in the policy or 
any other endorsement thereon, nor the violation of any of the same by the 
insured shall affect in any way the right to recover of any person (covered under 
this policy) injured in person or property by the negligence of the insured or 
relieve the insurer from the liability provided for in this endorsement, or from 
the payment to such person of any such judgment, to the extent and in the amounts 
set forth in the policy. 

“Cancellation of this policy shall not take effect until after ten days’ notice in 
writing has been given to said commission at Montgomery, Alabama. 

“Attached to and forming a part of policy No. A49753, issued by Fidelity and 
Casualty Co., of N. Y., Insurance Company to Baggett & Skaggs, Inc., and/or 
Baggett Transportation Co., Inc. 

“Treadwell & Harry, Gen. Agents.” 

Cabaniss & Johnston and Gerry Cabaniss, all of Birmingham, for appellant. 

John W. Altman, Thos. H. Fox, and David R. Solomon, all of Birmingham, 
for appellee. 

Boutpin, Justce. 

The suit is on a policy of insurance, issued in lieu of a bond, under and pur- 
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suant to the Alabama Motor Carrier Act of 1931, General Acts 1931, p. 303, and 
», Siz, $13. 

, On Cates 7, 1932, plaintiff, Nicholas W. Jacks, received personal injuries 
resulting from a collision of the vehicle in which he was riding with a truck owned 
and operated by Baggett & Skaggs Truck Lines, Inc. 

This was a motor transportation company, operating a truck line over the public 
highways as a common carrier of freight, between Birmingham and Memphis, sub- 
ject to the Alabama Motor Carrier Act of 1931, and to the supervision and regula- 
tion of the Alabama Public Service Commission by authority of said act. 

Plaintiff recovered a judgment against this transportation company for damages. 

Execution being returned “no property found,” the present suit was begun 
against the Fidelity & Casualty Company of New York, the insurance carrier for 
the transportation company, under a policy executed in lieu of a bond under section 
13 of the Motor Carrier Act. 

Two defenses are insisted upon: First, the liability for this injury was not 
within the coverage of the policy. Second, the policy had been canceled, and was 
not in force at the time this injury occurred. 

The cause was tried on an agreed statement of facts. 

Dealing with the question of coverage, the policy involved consisted of an 
ordinary automobile liability insurance policy, converted into the statutory under- 
taking by a rider or indorsement No. 3, framed by the Alabama Public Service 
Commission, and attached to the policy filed with the commission as per statute. 
This rider appears in full in the report of the case. 

The agreed statement of facts recites: 

“4. On and for sometime prior to, October 4, 1932, Baggett & Skaggs Truck 
Lines, Inc., owned and operated on its route between Birmingham, Alabama, and 
— Tennessee, three motor vehicles only, said motor vehicles being described 
as follows: 

“GMC Tractor with 2% ton Trailer #22656-A; Republic 3 Ton Tractor with 
Semi-trailer #AA1290378; GMC 3 Ton Truck #1257169. 

“On October 5, 1932, Baggett & Skaggs Truck Lines, Inc., purchased an Indiana 
truck #TT226 which was used by it from and after October 5, 1932, in connection 
with its business as a motor transportation company and on its*Birmingham, 
Alabama, to Memphis, Tennessee, route. None of the three motor vehicles which 
were owned and operated by Baggett & Skaggs Truck Lines, Inc., on October 4, 
1932, which said motor vehicles are described above, were withdrawn from its 
service or sold or disposed of in any respect at any time during the month of 
October, 1932. Prior to October 5, 1932, Baggett & Skaggs Truck Lines, Inc., 
owned and operated in its business three motor vehicles only, but on and after 
October 5, 1932, Baggett & Skaggs Truck Lines, Inc., owned and operated in its 
business four motor vehicles, said four motor vehicles being the three vehicles, 
which were owned by it on October 4, 1932, and the Indiana truck #TT226 which 
was purchased by it on October 5, 1932. On October 7, 1932, at the time the 
accident occurred the Republic tractor with semi-trailer was laid up for repairs 
and was not being used on the Memphis-Birmingham run, but after these repairs 
were completed it was returned to service and was used on said run with the 
other three vehicles described in this paragraph. 

“5. Said Indiana truck #TT226 was never listed or described or scheduled by 
name or number in the policy of insurance which is attached hereto marked Exhibit 
A 

“6. Baggett & Skaggs Truck Lines, Inc., did not file with the Alabama Public 
Service Commission a description of said Indiana truck #TT226 until the 27th day 
of October, 1932. * * * 

“8. On October 7, 1932, while said Indiana truck #TT226 was being operated 
by Baggett & Skaggs Truck Lines, Inc., in the motor transportation business in the 
transportation of freight between Memphis, Tennessee, and Birmingham, Alabama, 
said Indiana truck #7TT226 collided in Jefferson County, Alabama, with a vehicle 
in which the complainant was riding and complainant received personal injuries in 
said accident.” 

Rule 13 of the Public Service Commission then in force, read: “All motor 
transportation companies shall give to each of their motor vehicles an identifying 
number which must be shown plainly on the outside of each said vehicle and shall 
file with the Commission a complete description of such vehicle, showing the 
identifying number, make, model and capacity. In the event any motor vehicle is 
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withdrawn from service, or disposed of in.any respect, the motor transportation 
company shall immediately notify the Commission of such withdrawal.” 

Appellant insists the liability under the policy is limited to the operation of the 
motor vehicles designated in the policy,-or others substituted therefor, and there- 
fore does not cover injuries from the negligent operation of the Indiana truck. 

We are not impressed with the suggestion of appellee, that, under the agreed 
facts above quoted, this truck should be treated as “substituted” for the Republic 
truck on the occasion of the injury. 

A fourth and additional truck, put into the business of the transportation 
company without first complying with rule 13 above, is the clear import of the 
agreed facts. 

We deal with the case as if the Republic truck had also been running on that 
day. 

Appellant relies on the express statement in the indorsement No. 3, saying 
“* * * The insurer hereby insures the motor vehicles described in the policy and 
any motor vehicles substituted therefor, but not additional motor vehicles,” and 
further stipulation for payment of judgment for personal injuries “caused by 
the negligent operation of said motor vehicles.” 

Apart from the legal import of such policies, given in lieu of bonds, upon 
which a certificate of convenience and necessity is granted, conferring lawful 
authority to conduct a motor transportation business as a common carrier over 
the public highways of the state, we think appellant’s construction of this indorse- 
ment is correct. But the same indorsement shows it was entered into pursuant to, 
and is to be construed in accordance with, the Alabama Motor Carrier Act of 1931, 

Appellant insists, however, that the stipulation limiting its liability to the 
negligent operation of specified vehicles, was within the authority of the Public 
Service Commission. 

Section 13 of the act does provide that the bond or insurance policy of like 
import “must be in the form and amount as prescribed by the Commission,” and 
“shall contain such conditions, provisions and limitations as the Commission may 
prescribe.” General Acts 1931, p. 312. 

[2] We must hold the intent of the law is to put financial responsibility behind 
the operations of the motor transportation company as a protection to those with 
whom they do business and the public concerned with the safety of the public 
ee being used by insured in the conduct of the business of a common carrier 
or hire. 

It is not for the passenger, boarding a vehicle of such carrier to inquire whether 
the particular vehicle so publicly employed has been put into the service in con- 
formity with lawful regulations; nor for a shipper via such carrier to inquire what 
vehicle of such owner receives and carries his freight; nor for the public to be 
deprived of the security provided in the bond against the carrier’s negligence by 
reason of another wrongful act of such Carrier in putting into service a vehicle in 
violation of the rules with which he should comply. 

Without question, the insurance policy, allowable in the descretion of the com- 
mission in lieu of the bond, carries all the coverage of_a bond. This by express 
declaration of the concluding portion of section 13. General Acts. 1931, p. 312. 

Some difficulty seems to confront the commission in the framing of a rider to 
an ordinary automobile liability policy, because there are in the same contract, thus 
converted by the rider, stipulations affecting the insurer and insured as between 
themselves. 

The commission here definitely wrote into the rider that it was given in pursu- 
ance of the Alabama Motor Carrier Act, and to be construed in accordance 
therewith. 


The further provision relied upon by appellant may well have a field of 
operation between the insurer and insured, as affecting the indemnity in favor of 
the insured against liability under an automobile liability policy, maybe also the 
additional premiums due because of the statutory coverage of all vehicles employed 
in the business. 

The indorsement was probably meant to conserve these rights as between the 
parties, but would be in better form if expressly so stated. 


None of these considerations, however can serve to restrict the liability written 
into = bond by the law in favor of those protected thereby. American Book Co. 
et al. v. State, 216 Ala. 367, 371, 113 So. 592; Royal Indemnity Co. v. Young & 
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Vann Supply Co. et al., 225 Ala. 591, 144 So. 532; Limestone County v. Montgomery, 
Superintendent of Banks, 226 Ala. 266, 146 So. 607, 87 A. L. R. 164; Magic City 
Paint & Varnish Co. v. American Surety Co. of New York, 228 Ala. 40, 152 So. 42; 
Hipp v. Prudential Casualty & Surety Co. of St. Louis, Mo., 60 S. D. 300, 244 
N. W. 346. 

[3] Considering the second defense, namely, the cancellation of the policy 
prior to the date of the injury sued for, we observe: The statute section 13 
(General Acts 1931, p. 312), provides: “no such bond or insurance policy herein 
named, so filed and approved, shall be canceled by the surety or company issuing 
the same except upon and after ten days notice in writing to said Commission, and 
upon such notice being given by the surety or company issuing said bonds or 
insurance policy, the certificate of public convenience and necessity of the person 
giving such bond or insurance policy shall stand revoked unless a new bond or 
insurance policy shall be filed with and approved by the Commission before the 
date upon which the cancellation thereof becomes effective.” 

The indorsements on the policy contained a like provision. 

The agreed facts on this issue are these: 

On August 22, 1932, the insured executed a writing, for valuable considera- 
tion, releasing and discharging the insurer from any and all liability under its 
automobile liability policy No. A49720 from and after noon of August 26, 1932. 
The insurer thereupon canceled the policy on its records, and returned the unearned 
premium, computed in accordance with the short rate cancellation table in said 
policy. 

On August 31, 1932, the general agents of the insurer wrote a letter to the 
Alabama Public Service Commission, as follows: 

“Re: Baggett and Skaggs, Inc., et al., Madison Insurance Company Policy 
#2209. The above assured have replaced their insurance with the Madison Insur- 
ance Company and we are enclosing herewith copy of the above numbered policy 
for your files. Please return the Fidelity & Casualty Company policy to us at 
your earliest convenience. 

“Thanking you to give this matter your prompt attention, we are, 

“Yours very truly, 
“Treadwell & Harry, 
“General Agents, J. B. Behr.” 

On the following day, the commission, through the chief of the transporta- 
tion department, replied as follows: 

“I have your letter of August 31, 1932, enclosing policy of the Madison Ins. 
Co. of Indiana, covering the motor vehicle operations of Baggett & Skaggs and 
Baggett Transportation Company, and asking for return of policy written by the 
Fidelity & Casualty Co., covering these same operations. 

“I am returning herewith policy of the Madison Insurance Company of Indi- 
ana, for the reason that same cannot be accepted by this Commission as said 
Company is not authorized to do business in the State of Alabama. 

“The policy of the Fidelity & Casualty Co. must remain in effect until can- 
celled in accordance with the provisions thereof.” 

Thus matters stood until October 8, 1932, the day following this accident, 
when the insured’s general agents wrote the commission, saying, in effect, the 
letter of August 3lst was intended as a cancellation of the policy, and requesting 
confirmation of the cancellation effective ten days after receipt of such letter. 
To this the president of the commission replied saying: “We advise your letter 
August thirty-first does not constitute request for cancellation * * * advise if you 
desire now to give ten days’ notice of cancellation of said policy.” 

Notice was so given by wire. 

Without prolonged comment, we agree with the commission that the letter 
of August 3lst was not effective to cancel the policy at the expiration of ten 
days after its receipt. 

It did not purport to be an unconditional cancellation of the policy at such 
future date. It contemplated a substitution of another policy, assuming the com- 
mission could accept the policy tendered. It contemplated a return of the policy 
on file on acceptance of the new policy, not on a cancellation ten days later. The 
commission was fully justified in thinking there was no intent to leave the carrier 
without a bond, but a purpose to substitute one security for the other. When it 
was made known to the insurer that the substituted policy could not be accepted, 
and the old must remain in force until canceled as provided by law, it was for 
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the insurer to apprise the commission of an absolute purpose to cancel, notwith- 
standing their proposed substitution could not be consummated. 

We do not mean to say that the commission should surrender the policy on 
cancellation in due form. This is a public bond, filed with a state agency, and, 
while a record of the date of cancellation, if any, should be made, the obligation 
remains as evidence of liability for causes of action already accrued. 

[4] Notice of cancellation under statutes of this character should be clear 
and definite, not coupled with related proposals, leaving in doubt what is intended 
if the request as a whole cannot be complied with. Pomerantz v. Mutual Fire 
Ins. Co. of Chester County, 279 Pa. 497, 124 A. 139; Beaumont v. Commercial 
Casualty Ins. Co., 245 Mich. 104, 222 N. W. 100; John R. Davis Lumber Co. v. 
Hartford Fire Ins. Co. et al., 95 Wis. 226, 70 N. W. 84, 37 L. R. A. 131; Imperial 
Trading Co. v. Maryland Casualty Co. (La. App.) 153 So. 473; American Fidelity 
Co. v. R. L. Ginsburg Sons’ Co., 187 Mich. 264, 153 N. W. 709; Payne v. President, 
etc., of Ins. Co. of North America, 170 Mo. App. 85, 156 S. W. 52; 5 Cooley’s 
Briefs on Insurance (2d Ed.) 4585; 6 Cyc. of Insurance Law, 5098, § 1442. 

Affirmed. 

Gardner, Foster, and Knight, JJ., concur. 


SERVICE STAGES, Inc. v. CENTRAL SURETY & INS. CO. 6 Div. 839. 
Supreme Court of Alabama. Jan. 16, 1936. 
165 Southern Reporter 248. 
INSURANCE. 

Under policy providing for liability between insurer and insured carrier only 
for bodily injury to persons and damage to property, insurer held not liable for 
damages caused insured by judgments against insured for breach of its duty as 
common Carrier, notwithstanding indorsement showed policy was issued in lieu 
of bond under Motor Carrier Act, since, as between themselves, ‘carrier and 
a could contract uninfluenced by provisions of the act (Acts 1931, p. 312, 


(For other cases, see Insurance, Dec. Dig. § 437.) 


Appeal from Circuit Court, Jefferson County; J. Russell McElroy, Judge. 

Suit by the Service Stages, Inc., against the Central Surety & Insurance Com- 
pany. From a judgment of nonsuit, plaintiff appeals. 

Affirmed. 


The complainant declares upon a breach of a contract of indemnity or insur- 
ance, alleging that prior to, at the time of, and subsequent to the execution of 
such contract plaintiff was a motor carrier, engaged in the business of carrying 
passengers as a common carrier in Alabama, over a route between Birmingham, 
Ala., and Atlanta, Ga.; that, in the operation of its busses as such common car- 
rier plaintiff became involved in certain lawsuits instituted by named persons, 
and in each of which judgment was obtained against plaintiff on account of a 
breach of duty which it owed each of said persons a$ a common carrier under 
the laws of the state of Alabama; that defendant was notified and refused to 
defend said suits; that plaintiff paid off said judgments and costs and complied 
with all the terms imposed upon it by the contract. Exhibits attached to the 
complaint show suits by the parties named for damages for breach of duty to 
provide transportation to passengers who had purchased tickets therefor. 

The policy or contract in suit recites: “Central Surety and Insurance Cor- 
poration. * * * In consideration of the premium herein provided does Hereby 
Agree To Indemnify the Assured * * *. Against Loss from the Liability Imposed 
by Law upon the Assured arising or resulting from claims upon the Assured for 
actual damages to persons accidentally receiving bodily injuries, and damages to 
property by reason of the ownership, maintenance or use of any of the automobiles 
or motor vehicles as enumerated and described. * * * ” 

The indorsement attached to the policy provides in part as follows: “The 
policy to which this endorsement is attached is written in pursuance of and is to be 
construed in accordance with an Act of the Legislature of Alabama approved 
June 19, 1931, known as the ‘Alabama Motor Carrier Act of 1931,’ and the reason- 
able and legal rules and regulations of the Alabama Public Service Commission 
adopted thereunder and applicable hereto. The policy is to be filed with the State, 
in accordance with said statute.” 

Merrill, Jones & Whiteside, of Anniston, for appellant. 
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Lange, Simpson & Brantley, of Birmingham, for appellee. 

GARDNER, Justice. 

Confessedly, as we read appellant’s brief, the complaint discloses no liability 
to plaintiff, if the terms of the policy contract are alone to be consulted, as under 
these stipulations the indemnity coverage embraces only bodily injury to persons 
and damage to property. 

But the insistence is that the indorsement on the policy shows that it was 
issued in lieu of a bond and under the provisions of the Alabama Motor Carrier 
Act of 1931 (General Acts 1931, pp. 303, 312, § 13), and that the provisions 
of this act are therefore to be read into and form a part of the policy contract. 
The argument is therefore that, thus considered, liability to plaintiff is made to 
appear. 

We have had occasion to review this act in the case of Fidelity & Casualty 
Co. of New York v. Nicholas W. Jacks, 165 So. 242, this day decided, with 
particular reference to section 13 thereof, upon which plaintiff lays stress. 

The effect of the holding was that it was the legislative intent to protect 
third persons doing business with the motor transportation company and the 
public concerned with the safety of the public highways being used by the insured 
in the conduct of its business as a common carrier, but that, as between the 
insured and the insurer, the parties were left free to contract uninfluenced by the 
provisions of said act. So construed, the act can be of no assistance to plaintiff 
in this case. 

We are persuaded of the correctness of that construction, and adhere thereto, 
with no additional discussion deemed necessary. As under the terms of the con- 
tract sued upon no liability is made to appear, the trial court correctly ruled in 
sustaining the demurrer, and the judgment will accordingly be here affirmed. 

Affirmed. 

Bouldin, Brown, and Foster, JJ., concur. 


PUREFOY v. PACIFIC AUTOMOBILE INDEMNITY EXCHANGE. 
L. A. 14041. 
Supreme Court of California. Dec. 31, 1935. 
53 Pacific Reporter (2d) 155. 
1. INSURANCE. 


Where liability insurer first learned of automobile accident three and one-half 
months thereafter through letter from injured person’s attorney requesting address 
of insured, whose first communication to insurer was made fifteen months after 
accident, prejudice to insurer from delayed inquiry must be presumed, precluding 
injured person from recovering against insurer where policy required “immediate 
notice” of accident (St. 1919, p. 776; Civ. Code, § 2633a). 

(For other cases, see Insurance, Dec. Dig. § 646[9].) 

2. INSURANCE. 

Liability insurer’s conduct in endeavoring to locate insured when first learning of 
accident over three months thereafter held not waiver of insured’s subsequent con- 
tinued failure to give notice of accident pursuant to policy, precluding injured person 
from recovering against insurer. 

(For other cases, see Insurance, Dec. Dig. § 558[1].) 

3. INSURANCE. 


Where liability insurer first learned of accident three and one-half months 
thereafter, retention of premium subsequently received held not waiver of right to 
rely, as against injured person, on breach of condition of policy requiring immediate 
notice of accident, where insurer did not know insured’s whereabouts until almost 
eleven months after receiving premium, and where neither insured nor injured per- 
son was misled. 

(For other cases, see Insurance, Dec. Dig. § 558[1].) 

4. INSURANCE. 


Plaintiff relying on waiver of breach of conditions in insurance policy must 
allege such waiver, and evidence thereof is inadmissible under allegations of per- 
formance of conditions. 


(For other cases, see Insurance, Dec. Dig. § 639.) 
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In Bank. 
Appeal from Superior Court, Los Angeles County; Benjamin J. Scheinman, 
Judge. 

Affirmed. 

Prior opinion, 46 P.(2d) 143. 

Bordwell, Mathews & Wadsworth, of Los Angeles, for appellant. 

Finlayson, Bennett & Morrow and Henry L. Knoop, all of Los Angeles, for 
respondent. 

Crosby & Crosby, of Oakland, Elliott, Atkinson & Sitton, of Sacramento, Had- 
sell, Sweet, Ingalls & Lamb, of San Francisco, Levinsky & Jones, of Stockton, 
Mannon & Brazier, of Ukiah, Joseph M. Raines, of Fairfield, Rea, Free & Jacka, of 
San Jose, Edmund Scott, of Redwood City, Jesse H. Steinhart, John J. Goldberg, 
and Bronson, Bronson & Slaven, all of San Francisco, Harry D. Parker, Raymond 
G. Stanbury, White McGee, Jr., Vernon W. Hunt, Mathes & Sheppard, Robert A. 
Cushman, Robert E. Ford, C. F. Jorz, and Albert J. Morrissey, all of Los Angeles, 
Cooley, Crowley & Supple and Redman, Alexander & Bacon, all of San Francisco, 
Brown, Ledwich & Rosson and Donahue, Hynes & Hamlin, all of Oakland, Gerald 
M. Desmond, of Sacramento, Frank Campbell, of San Jose, Wyckoff, Gardner & 
Parker, of Watsonville, Conley, Conley & Conley, of Fresno, Neumiller & Ditz, of 
Stockton, J. Hampton Hoge and Myrick & Deering and Scott, all of San Francisco 
(A. Dal Thomson, of San Francisco, of counsel), amici curiz. 

SEAWELL, Justice. 

Plaintiff, J. W. Purefoy recovered judgment against W. S. Austin and Jack 
Austin, his minor son, in the amount of $2,800, for personal injuries sustained by 
plaintiff as a result of the negligent operation by Jack Austin of an automobile 
owned by W. S. Austin. Thereafter plaintiff commenced this action to recover the 
amount of said judgment from defendant Pacific Automobile Indemnity Exchange, 
which had issued a policy of liability insurance to W. S. Austin. The court below 
rendered judgment for defendant, based on findings that the insured, W. S. Austin, 
had violated conditions of the policy of insurance requiring the insured to give 
immediate notice of any accident. 

The defendant Pacific Automobile Indemnity Exchange is a reciprocal or inter- 
insurance exchange, operating under the provisions of Statutes of 1921, c. 834, p. 
1599. The Individual Underwriting Corporation is named as its attorney in fact to 
receive notices required to be given by the policies issued to subscribers to the 
exchange. The provisions in the policy requiring the insured to give notice of any 
accident are as follows: 

“A. The insured shall give the Individual Underwriting Corporation herein 
called the Attorney, immediate written notice of any accident, claim, loss or suit here- 
under with fullest information obtainable, especially the names and addresses of all 
witnesses to the accident or other occurrence, under which liability arises or might 
arise, and shall immediately deliver to the Attorney every summons or any other 
papers served on him on behalf of third persons. * * * [The words “immediate” 
and “immediately,” italicized above, appear in darker type in the policy than the 
balance of the paragraph.] 

“B. In addition to the notice provided for in Section A, the assured shall furn- 
ish an affidavit containing the information desired by the Attorney, including the 
conditions surrounding the happening of any accident, the date and cause of any 
accident or loss, a description of the articles damaged or lost. * * * 

“Each and every duty imposed by sections ‘A’ and/or ‘B’ hereof upon the 
assured is a condition subsequent and immediately upon a failure or refusal to 
perform any one or more of said conditions this policy and the liability of the 
Exchange, if any, thereunder shall automatically terminate.” 

The accident which gave rise to the present action occurred on December 16, 
1929. W. S. Austin had made application for the insurance on December 15, 1929. 
The policy as issued was dated December 17, 1929, but it was expressly made effect- 
ive from December 15, 1929, the date of the application. In addition to the para- 
graphs in the body of the policy, quoted above, the cover contained this notation, 
marked “IMPORTANT,” in bold-faced type: “In case of an accident, however 
slight, do not fail to immediately notify the office through which you were insured or 
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the nearest branch of the Individual Underwriting Corporation.” <A _ list of 
addresses of offices follows, headed by the Los Angeles office. The same notation 
appeared at the top of two copies of a form for reporting accidents which was 
inclosed with the policy for delivery to Austin. Austin had applied for this insur- 
ance to Benjamin C. Charles, a Los Angeles insurance broker, and the policy was 
sent to Charles when issued for delivery to Austin. As it was not issued until 
December 17, 1929, it must have been delivered to Austin after the accident of 
December 16, 1929. Neither W. S. Austin nor Jack Austin gave immediate notice 
of the accident to Mr. Charles, the Individual Underwriting Corporation, or the 
exchange. On April 22, 1930, the corporation received through Mr. Charles a pay- 
ment of the balance of the premium due from Austin. It does not appear whether 
Austin made this payment to Mr. Charles before or after the accident. Plaintiff 
relies on the retention of this premium as a waiver of any rights the insurer other- 
wise would have by reason of the insured’s failure to give timely notice. 

The insurer first learned of the accident three and a half months after its 
occurrence when a letter dated March 31, 1930, and sent to Mr. Charles’ office 
by plaintiff’s attorney, was forwarded to the insurer. Said letter is as follows: 

“We are informed by Mr. W. S. Austin that you are the insurance carriers 
under an insurance policy insuring his car, license No. 4-T-23-41, make model, 
Overland. 

“We have a client that has a claim against Mr. Austin, and we would 
appreciate it very much if you could give us his present address as we desire 
to discuss the settlement of the claim with him.” 

The plaintiff had already commenced action against the Austins by com- 
plaint filed on March 15, 1930, but the letter contained no information of that 
fact. An employee of the Individual Underwriting Corporation, after ascertain- 
ing from Mr. Charles that he had no report of the accident, telephoned to 
olaintiff’s attorney, and in his absence learned from some one in his office the 
date and place of the accident. On April 7, 1930, the corporation wrote a letter 
to Austin, requesting full details, and inclosing a report blank. This letter was 
addressed to him at “155 S. Pacific Glendale, Calif.,” the address given by him 
in his application for insurance. It was returned unclaimed, and remailed to 
Austin at “155 So. Pacific, Pasadena” (instead of Los Angeles), and again 
returned as unclaimed. Thereafter neither plaintiff nor the insurer knew the 
whereabouts of Austin, and the plaintiff was unable to obtain service of the 
summons in the action commenced by him until March 18, 1931, a year and three 
months after the accident. In the course of the trial in the instant action, 
statements were made as to Austin having been out of the state. He did not 
testify in the instant action. 

The Individual Underwriting Corporation first learned of the suit on Sep- 
tember 20, 1930, when plaintiff's attorney telephoned to it. It informed him that 
it refused to accept the defense of the suit because Mr. Austin had never made 
a report to it. The corporation also wrote to the broker, Mr. Charles, on 
September 22, 1930, to inform Austin of its attitude should he take up the 
matter with said broker. 

On March 19, 1931, the day following the service upon him of plaintiff’s com- 
plaint in the action for personal injuries, Austin wrote to the broker, Mr. 
Charles, as follows: 

“Enclosed find summons served on me 5 pm Wednesday Mar. 18-1931, relat- 
ing to accident reported to you in December 1929. 

“You will have a file of witness names and Addresses. 
“W.S. Austin, 3003 Foothill Blv’d, 
Pasadena, Calif. 
“Please advise procedure. 
Ww So 
This letter, received a year and three months after the accident, was the 
communication from the insured. Mr. Charles informed the Individual 
Underwriting Corporation of its contents, and on March 21, 1931, Mr. Charles 
wrote to Austin that as he had never made a report of the accident the insurer 
could not accept the defense of the suit. Austin was advised to employ a 
lawyer to handle the case. On April 10, 1931, the insurer again reiterated its 
stand in a conversation with plaintiff's attorney. The insurer did not defend 
the action; the Austins permitted their defaults to be entered, and plaintiff 
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recovered the judgment for $2,800 against W. S. Austin and Jack Austin, upon 
which he brought the instant action. Austin’s letter of March 19, 1931, contains 
the statement, “You will have a file of witness names and addresses.” But Mr. 
Charles and officials of the insurer and its attorney in fact testified unquivocally 
that no report of the accident had ever been made. 

It is undoubtedly true that plaintiffs’ attorney gave the insurer full oppor- 
tunity to defend on Austin’s behalf the action commenced in March, 1930. As 
late as ‘April 10, 1931, said attorney stated to the Individual Underwriting Cor- 
poration that he did not want to take a default without giving the insurer an 
opportunity to defend. It may also be that Austin’s statement in his letter, 
“Please advise procedure,” indicated that he would co-operate with the insurer 
from then on. But the corporation when first informed on September 20, 1930, 
that suit had been brought and at all times thereafter consistently took the 
position that by reason of Austin’s failure to give it prompt notice, which would 
have afforded it opportunity to make a prompt investigation, it was under no 
duty to either defend the suit on behalf of the Austins, or thereafter to pay 
plaintiff any judgment recovered by him. 

The provisions of Statutes 1919, page 776, require policies of liability insur- 
ance to contain provisions giving to the injured person who has secured judg- 
inent against the insured the right to bring an action against the insurance 
company “on the policy and subject to its terms and limitations.” Stipulations for 
“immediate notice” have been held to require notice which is prompt and reason- 
able, having due regard to the circumstances existing. See section 2633a, Civ. 
Code: extensive annotation, 76 A. L. R. 23, particularly at page 53: Coolidge 
v. Standard Acc. Ins. Co., 114 Cal. App. 716, 300 P. 885; National Paper Box 
Co. v. Etna Life Ins. Co., 170 Mo. App. 361, 156 S. W. 740, 741; Barclay v. 
London Guar. & Acc. Co., 46 Colo. 558, 106 P. 865: Oakland Motor Co. v. Ameri- 
can. Fid. Co., 190 Mich. 74, 155 N. W. 729; New Jersey Fid., etc., Co. v. Love 
(C. C. A.) 43 F.(2d) 82. 

[1] Appellant contends that in an action brought by the injured person 
against the insurance company, before it may rely on a breach of condition to 
avoid liability it must appear that it has been prejudiced by the breach. 
Respondent contends th it our statement in Hynding y. Home Accident Insur- 
ance Co., 214 Cal. 743, 7 P.(2d) 999, 85 A. L. R. 13, to the effect that the violation 
of the condition by the assured cannot be a valid defense against the injured 
party unless in the particular case it appears that the insurance company was 
substantially prejudiced thereby, was unnecessary to the decision, and should be 
disapproved of in the instant case, as it is contrary to the great weight of 
authority in other jurisdictions. Coleman v. New Amsterdam Casualty Co., 
247 N. Y. 271, 100 N. E. 367, 72 A. LL. R. 1443, note page 1446, see particularly 
page 1499; Clements v. Preferred Acc. Ins. Co. (C. C. A.) 41 F.(2d) 470, 
A. L. R. 17, note page 23, see particularly page 201; note, 85 A. L. R. 20 partic- 
ularly page 70; St. Louis Architectural Iron Co. v. New ae Casualty 
Co. (C. C. A.) 40 F.(2d) 344, certiorari denied 282 U. S. 882, 51 S. Ct. 86, 75 L. Ed. 
778; Jefferson Realty Co. v. Employers’ Liability Assur. Corp., 149 Ky. 741, 149 
S. W. 1011. Respondent contends that as liability insurance is not compulsory, 
but voluntary, effect must be given to express conditions between the parties 
to the contract of insurance, as in the case of other types of contracts, without 
a showing of prejudice. 

We are not disposed at this time to enter upon a further consideration of 
the conflicting decisions as to whether prejudice must be shown, for we are of 
the view in the instant case, as we were in the Hynding Case, supra, that prej- 
udice sufficiently appeared, and the court below so found. The insured did not 
communicate with the insurer or its agent ‘or broker, Mr. Charles, until a year 
and three months after the accident. The letter of March 31, 1930, more than 
three months after the accident, was not written by plaintiff’s attorney for the 
purpose of informing the insurer of the facts, but asked for the address of the 
insured, Thereafter plaintiff did not communicate with the insurer until Septem- 
ber 20, 1930, nine months after the accident. There are decisions holding that 
the requirement for notice may ve satisfied by notice given by the injured 
person. See annotation, 76 A. L. 38, citing cases. But in the insant case, the 
notice was not given promptly ee the accident by the injured person. Notice 
given three and a half months after the accident, especially when it is considered 
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that the notice given at that date was not from the insured, but from the injured 
person, who was an adverse party, was not reasonably prompt notice, and did 
not constitute a compliance with the policy. Coolidge v. Standard Acc. Ins. 
Co., supra; Los Angeles Athletic Club v. United States Fidelity & Guar. Co., 
41 Cal. App. 439, 183 P. 174; Aronson y. Frankfort, etc., Ins. Co., 9 Cal. App. 
473, 99 P. 537. The information communicated to the insurer three and one half 
months after the accident otherwise failed to comply with the policy. It contained 
the bare statement that a named policyholder had been in an accident, without 
stating even the time and place of the accident. It did not state the names and 
addresses of all witnesses to the accident, nor the “conditions surrounding the 
happening” of the accident, as required by the policy. 

The insurer was deprived of an opportunity to make a prompt investigation 
while the facts were fresh in the minds of the parties and witnesses, and before 
physical marks and effects of the accident had been obliterated. As to certain 
breaches of condition, it may more readily be shown whether préjudice had 
resulted therefrom. But respondent argues with convincing force herein that 
the lapse of time which removes the opportunity for prompt investigation, also 
destroys the possibility of showing prejudice arising from delayed inquiry. 
Where witnesses are interviewed after lapse of time, during which they either 
may have forgotten the facts, or been approached solely by representatives of 
the injured party, it virtually becomes impossible to learn what facts, favorable to 
defendant, could have been ascertained through prompt inquiry. We are 
impelled to the conclusion that prejudice must be presumed in such situations. 

In Hynding v. Home Accident Ins. Co., surpa, it was held that the insur- 
ance company was clearly prejudiced by the failure of the assured to appear 
at the trial of the damage action instituted by the in injured person. The 
insured in his report to the company had indicated that a defense existed, and 
it was to be expected that his testimony would bear this out. Nevertheless the 
jury may have disbelieved such testimony and accepted the plaintiff’s version, 
in which event the insurance company would not have been ultimately prejudiced 
through his failure to be present at the trial. As a practical matter, it would 
be impossible for the insurer to show that had the assured testified, the verdict 
would have been in his favor. Our opinion did not hold the insurance company 
to such: an impractical requirement. A similar difficulty of proof exists where 
prompt investigation has been prevented. The insurer is entitled to rely on a 
substantial breach of so material a condition of its policy, unless it can be 
deemed to have waived compliance with the condition. 

We disposed of the contention advanced in the Hynding Case, supra, to wit, 
that to permit the insurer to rely on the insured’s breach of co- operation clauses 
to defeat liability would open an avenue to temptation to insurers through 

collusive action with judgment proof clients, by pointing out that a contrary 
ale would ~~ an equal possibility of collusion between the insured and the 
injured party to defeat the rights of the insurance company, and we further 
stated that in view of the provisions of our statute giving the injured person a 
right to bring action “on the policy and subject to its terms and limitations,” 
neither possibility was properly the subject of consideration. Hynding v. 
Home Acc. Ins. Co., 214 Cal. 743, 751, 7 P.(2d) 999, 85 A. L. R. 13. 

In the Hynding Case, supra, we disapproved language in Bachman v. Inde- 
pendence Indemnity Co., 112 Cal. App. 465, 485, 297 P. 110, 298 P. 57, which 
seemed to imply that neither the insurer nor the insured by any voluntary act 
after happening of the accident could defeat the insurance company, even though 
the act of the insured was a breach of a condition in the policy. In fairness to 
the appellate court it should be said that the criticized statement as quoted in 
the Hynding Case is taken from the report of the Bachman Case as it appeared 
in 64 Cal. App. Dec. 971, which, it seems probable, contained a typographical 
or a error. In the Hynding C “ase, 214 Cal. 743, 748, 7 P.(2d) 999, 1000, 85 
A. L. R. 13, we quote the language in the Bachman Case of which we disapprove 
as halos: “‘We are of the opinion that after the happening of an accident 
coming within the coverage provisions of a policy of insurance, such as we are 
considering, neither the insurer nor the insured can, by any voluntary act, 
defeat the statutory right given to the injured person to bring an action on the 
policy after judgment recovered against the insured without some act or 
Omission on the part of the injured (party) which will relieve the insurer from 
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liability.’” (Italics supplied.) The word “party” appearing above in parentheses 
is added by us to the statement in the Bachman ‘Case as it appears in 64 Cal. App. 
Dec. 971, 983. it seems likely that when our opinion in the Hynding Case was filed, 
the decision in the Bachman Case had not yet been published in final form in 112 
Cal. App. 465. As the Bachman Case is reported in 112 Cal. App. 465, the word 
“insured” appears in place of “injured” or “injured (party),” as italicized above. 
With the use of the word “insured,” the statement of the appellate court would 
seem to recognize that acts of the insured which constitute a breach of condi- 
tions of the policy may relieve the insurer from liability. This construction of 
the opinion is further indicated by the remarks of the appellate court in denying 
a petition for rehearing in the Bachman Case. 

Malmgren yv. Southwestern Automobile Ins. Co., 201 Cal. 29, 255 P. 512, holds 
that the parties may not insert in contracts of insurance provisions which con- 
travene Statutes 1919, page 776: It does not hold that the right of action given 
the injured person by said statute is not subject to lawful conditions of the policy: 

[2] Appellant contends that by retaining the premium after notice of the 
accident, the insurer waived the delay and insufficiency of the notice. On April 
22, 1930, the insurer received from the broker, Mr. Charles, the whole or a por- 
tion of the premium paid by Mr. Austin to said broker. It does not appear 
whether Austin paid this amount before or after the accident. The policy pro- 
vided that “upon a failure or refusal to perform any one or more of said condi- 
tions this policy and the liability of the Exchange, if any, thereunder shall 
automatically terminate.” At the time when the insurer received this premium 
from Mr. Austin it was still trying to locate Austin. The letter addressed to 
him at 155 S. Pacific, Pasadena, had not yet been returned unclaimed. The act 
of the insurer in endeavoring to locate Austin when it learned of the accident in 
March, 1930, did not constitute a waiver of Austin’s continued failure thereafter 
to give notice. The insurer may have been willing to waive the antecedent delay 
had Austin received its letter and promptly given it full information. But Austin 
made no communication until March 19, 1931, and plaintiff’s attorney did not again 
communicate with the insurer until September 20, 1930. 

[3] The policy of liability insurance did not insure Austin only against liability 
on account of this particular accident, but also against liability for other accidents 
during the life of the policy, which was one year from December 15, 1929. We are 
of the view that by retaining the premium the insurer may have waived the right to 
declare the policy forfeited, and thereby have protected Austin as to other accidents 
during the life of the policy, but that it did not waive the right to rely on the 
breach of condition to defeat liability as to this particular accident. Until March 
19, 1931, the insurer did not know the whereabouts of Austin, and could not directly 
inform him of its intention to rely on the breach of condition. Between April 22, 
1930, and March 19, 1931, the insurer’s only contact with plaintiff’s attorney was on 
September 20, 1930, and at that date and consistently thereafter it placed its denial 
of liability on the ground of the failure of notice. Neither the insured nor plaintiff 
was shown to have been misled by any act of the insurer to believe that it did not 
intend to rely on the breach of condition, nor to have altered his position in reliance 
on such a belief. McDanels v. General Ins. Co., 1 Cal. App. (2d) 454, 36 P.(2d) 829. 

|4] Furthermore, it is the rule in this state that where the plaintiff relies on 
waiver of a breach of conditions in a policy, he must allege said waiver, and evi- 
dence of waiver is not admissible under allegations of performance of conditions. 
Goorberg v. Western Assurance Co., 150 Cal. 510, 89 P. 130, 10 L. R. A. (N. S.) 
876, 119 Am. St. Rep. 246, 11 Ann. Cas. 801; Aronson v. Frankfort, etc., Ins. Co., 
9 Cal. App. 473, 99 P. 537; Schmid v. Automobile Underwriters, 215 Towa 170, 244 
N. W. 729, 85 A. L. R. 4; Barclay v. London Guarantee & Acc. Co., 46 Colo. 558, 105 
P. 865; note, 76 A. L. R. 131. In the instant case plaintiff alleged on information 
aud belief that Austin gave immediate notice of the accident with fullest informa- 
tion, and otherwise complied with conditions of the policy exactly. It knew that 
the insurer denied liability on account of the long delay in giving notice, and intended 
to rely on the breach of condition, yet it made no effort either originally or by amend- 
ment to allege a waiver. We conclude that plaintiff has not established a waiver 
of the condition as to notice. 

We concur: Shenk, J.; Curtis, J.; Conrey, J.; Langdon, J. 

The judgment is affirmed. . 
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Waste, Chief Justice. 
I concur in the judgment because the court found that the insurer was prej- 


udiced by the delay in receiving notice from the insured of the happening of the 
accident. 


DUNN et al. v. JONES et al. No. 32603. 
Supreme Court of Kansas. Jan. 25, 1936. 
53 Pacific Reporter (2d) 918. 
4. INSURANCE. 

Motorist who was struck by truck, operator of which had license as motor 
carrier, held entitled to maintain action directly against insurer of motor carrier’s 
liability policy (Rev. St. Supp. 1933, 66—1,128). 

(For other cases, see Insurance, Dec. Dig. § 591%.) 


Syllabus by the Court. 

1. Section 7, c. 206, Laws 1925, appearing as R. S. Supp. 1933, 66—1,102, relat- 
ing to insurance to be furnished by a motor carrier, was repealed by revision of the 
entire act in which it appeared, and by revision and amendment of the section itself 
by section 21, c. 236, Laws 1931 (R. S. Supp. 1933, 66—1,128). 

2. Section 21, c. 236, Laws 1931 (R. S. Supp. 1933, 66—1,128) requires, as a co- 
dition to issuance by the Public Service Commission of a certificate or license to a 
motor carrier, the filing of an insurance policy indemnifying against the condition of 
being liable, as distinguished from a policy which indemnifies against ultimate estab- 
lished loss, resulting from final enforcement of liability. 

3. The obligation of such a policy to pay compensation for injury to person and 
loss of or damage to property, resulting from negligent operation of the motor 
carrier, rests on the insurer from the time of accident resulting in injury. 

4. The obligation may be enforced by action brought directly against the insurer 
by the person sustaining injury. 

5. To secure benefit of the motor vehicle transportation act, a motor carrier filed 
with the Public Service Commission a policy indemnifying against loss, and not 
against liability, certain provisions of which were prescribed by the Public Service 
Commission. The policy was approved by the Public Service Commission, and the 
motor carrier obtained benefit of the act. Held, notwithstanding the policy was in 
form and verbal content a policy indemnifying against loss, the obligation of the 
insurer was that prescribed by statute, the terms of which are to be read into the 
policy. 

Appeal from District Court, Jackson County, Lloyde Morris, Judge. 

Action by Gordon Dunn and others against C. H. Jones and the State Farm 
Mutual Automobile Insurance Company. From a judgment sustaining second- 
named defendant’s demurrer, plaintiffs appeal. 

Reversed and remanded, with direction. 

E. R. Sloan, W. Glenn Hamilton, F. A. Sloan, and Eldon R Sloan, all of Topeka, 
for appellants. 


T. M. Lillard, O. B. Eidson, and Philip H. Lewis, all ot Topeka (Benjamin F. 
Hegler, George Siefkin, and George B. Powers, all of Wichita, and Douglas Hud- 
son, of Ft. Scott, of counsel), for appellees. 

Burcu, Chief Justice. 

The action was one by the personal representatives of Edward S. Dunn, 
deceased, to recover from C. H. Jones damages consequent on Dunn’s death, which 
resulted from injuries inflicted by Jones in negligent operation of a motor truck. 
Damages were also claimed for injury to Dunn’s property in the same accident. 
Joined with the action against Jones was another against the State Farm Mutual 
Automobile Insurance Company on a policy of insurance issued to Jones as a contract 
motor carrier, pursuant to the statute regulating motor carriers. The insurance 
company demurred to the petition on two grounds: First, misjoinder of causes of 
action, and this ground was confessed. Second, the action was prematurely brought 
against the insurance company; cause of action had not accrued for the reason 
cause of action against Jones had not been established by judgment. The demurrer 
on this ground was sustained, and plaintiffs appeal. The proceedings against Jones 
personally are not now material. 
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The petition alleged that Jones was granted a certificate by the Public Service 
Commission to engage in the business of contract motor carrier, and as a condition 
to the granting of his application for a certificate, Jones filed with the Public Ser- 
vice Commission the policy sued on, which was accepted by the Public Service 
Commission. The petition further alleged that Jones was operating a motortruck 
on a state highway, pursuant to the permit, that Dunn was driving an automobile 
on the highway, and that Jones negligently operated the truck in such a manner that 
the truck struck the automobile, wrecked it, and fatally injured Dunn. A copy of 
the policy was attached to the petition. 

The policy protected Jones against legal liability resulting from accident by 
reason of ownership or use of the truck, on account of injury to or the death of one 
person, and on account of injury io property. The policy, however, expressly pro- 
vided that no action to recover for any loss covered by the policy, arising or result- 
ing from claim upon Jones for damages, should be sustainable, unless by Jones, and 
after the amount of damages for which he might be liable had been determined, 
either by final judgment against him, or by agreement by Jones and the claimant, 
with the company’s assent. 

The policy bore an indorsement, duly executed by the insurance company, whicn 
was made part of the policy. The form of indorsement was prescribed by the Pub- 
lic Service Commission, pursuant to its power to make rules governing motor car- 
riers. R. S. 1933 Supp. 66—197. The indorsement enlarged liability of the insurance 
company by permitting action against the insurance company by one sustaining 
injury covered by the policy, on failure of the insurance company to pay any final 
judgment for such injury. The result is, the policy permitted action by plaintiffs 
against the insurance company, but only on default of the insurance company to pay 
any judgment recovered by plaintiffs against Jones. 

The Public Service Commission may not make any rule regulating motor 
carriers contrary to the statute, and we are remitted to the statute to ascertain what 
kind of insurance policy a motor carrier must provide. 

In 1925, the Legislature passed an act, Laws of 1925, c. 206, the title of which 
reads: 

“An Act providing for the supervision, regulation and conduct of the transporta- 
tion of persons, freight and property for hire over the public highways of the 
state of Kansas by motor vehicles; conferring jurisdiction upon the public utilities 
commission to license and regulate such transportation; providing for the enforce- 
ment of the provisions of this act and for the punishment for violations thereof; 
and repealing all acts inconsistent with the provisions of this act.” 

The substantive portion of the act consisted of eleven sections and dealt with 
motor carrier transportation on public highways, to the extent regulation of that 
kind of traffic had developed at that time Section 7 (Rev. St. Supp. 1933, 66—1,102) 
reads: 

“No certificate of convenience shall be issued by the public utilities commission 
to any motor carrier until and after such motor carrier shall have filed with, and the 
same has been approved by, the public utilities commission of this state, a liability 
insurance bond in some insurance company, or association authorized to transact 
business in this state, in such a sum as the public utilities commission may deem 
necessary to adequately protect the interests of the public with due regard to the 
number of perons and amount of property involved, which liability insurance shall 
bind the obligors thereunder to make compensation for injuries to persons and loss 
of or damage to property resulting from the negligent operation of such motor 
carricr.. Said public utilities commission shall also require a satisfactory bond in 
such penal sum and conditioned on the payment of all fees, taxes or charges which 
may be due the state or any governmental unit in the state under any permit of 
operation and for the faithful carrying out of any permit granted by said public 
utilities commission: Provided, That any motor carrier coming under the provisions 
of this act who shall furnish annually to the public utilities commission satisfactory 
proof and evidence of such motor carrier’s financial ability to properly protect the 
interest of the public and pay compensation for injuries to persons and loss or dam- 
age to property on account of or arising out of negligent operation of such motor 
carrier’s business, shall not be required to furnish any liability insurance bond there- 
for. No other or additional bonds or licenses than those prescribed in this act 
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shall be required of any motor carrier by any city or town or other agency of the 
state. 

In 1929, the Legislature passed an act, Laws 1929, c. 220, the title of which 
reads: 

“An Act relating to public utilities and common carriers, providing for rehear- 
ings and for review of orders or decisions of the public service commission, and 
repealing section 66—118 of the Revised Statutes of 1923, and all acts and parts of 
acts in conflict herewith.” 

This act related to the single subject of rehearings and reviews of orders and 
decisions of the Public Service Commission affecting public utilities and common 
carriers generally. Its relation to motor carriers on public highways, when enacted 
and at this time, is of no present concern. 

In 1931, the Legislature passed an act consisting of twenty-five substantive sec- 
tions, Laws 1931, c. 236, relating to transportation by motor vehicle over public 
highways under the following title: 

“An Act relating to transportation by motor vehicles over the public highways 
of Kansas, and repealing all parts of chapter 206 of the Laws of 1925 and chapter 
222 of the Laws of 1929 (being sections 66—196 to 66—1,107, inclusive, of the 1930 
Supplement to the Revised Statutes of Kansas, 1923), inconsistent or in conflict 
with this act.” 

The utterly nonsensical references to repeal in the title and a corresponding 
repealing section in = oe of the act are, of course, to be disregarded (Fuller vy. 
Atchison, T. & S. F. Co., 124 Kan. 66, 71, 257 P. 971), and the effect of the act 
on other ime prin ie determined from its provisions. 

Even a casual inspection of the act of 1931 reveals that, in form and substance, 
it was a complete revision of the motor carrier law of this state, extended to cover 
subjects not dealt with in the law of 1925. It was designed to utilize the benefit 
of experience in regulating a business which had rapidly developed to unforeseen 
proportions. A detailed comparison of the act of 1931 with the act of 1925 is not 
necessary. 

The subject of section 7 of the act of 1925 received specific legislative con 
sideration in 1931. The phraseology was occasionally employed where applicable, 
but the section was completely revised and was replaced by section 21 of the act of 
1931 (Rev. St. Supp. 1933, 66—1,128) which reads: 

“No certificate or license shall be issued by the public service commission to any 
‘public motor carrier of property,’ ‘public motor carrier of passengers,’ ‘contract 
motor carrier of property or passengers’ or ‘private motor carrier of property,’ until 
and afcer such applicant shall have filed with, and the same has been approved by, 
the public service commission, a liability insurance policy in some insurance com- 
pany or association authorized to transact business in this state, in such reasonable 
sum as the commission may deem necessary to adequately protect the interests of 
the public with due regard to the number of persons and amount of property 
involved, which liability insurance shall bind the obligors thereunder to pay compen- 
sation for injuries to persons and loss of or damage to property resulting from the 
ucgligent operation of such carrier. No other or additional bonds or licenses than 
those prescribed in this act shall be required of any motor carrier by any city or 
town or other agency of the state.” 

[3, 4] Besides specifying the kind of insurance, by a description having definite 
meaning in the law of this state, section 21 of the 1931 act indicates liability insur- 
ance. The purpose of the insurance is adequate protection to members of the pub- 
lic from negligent conduct of the motor vehicle operator, not simply protection to 
the negligent operator against judgments rendered against him, and what the policy 
must assure is recoverable compensation to a member of the public for injury to 
person and loss of, or injury to property. 

The Legislature might have provided that no liability should attach to the 
insurer until judgment had been rendered against the motor carrier for damages 
resulting from his negligence. It did not do so. In the Blanton Case, supra, the 
terms of a policy were considered, and it was held the policy was a liability policy. 
In this instance, the terms of the statute are considered. It required a liability 
policy, and the following from the opinion in the Blanton Case is pertinent: 

“These provisions show that the obligations of the contract rested upon the 
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insurer from the time the accident occurred down until the liability resulting from 
them was settled and discharged.” 103 Kan. 118, page 123, 172 P. 987, 989, L. R. A. 
1918E, 541. 

Obligation to pay compensation accruing at the time of accident resulting in 
injury is enforceable by the injured person by action in the usual way. 

The insurance company says the statute does not fix the time when compensation 
shall be paid. By fixing the time when liability accrues, the notion that time of dis- 
charge of the obligation must be postponed until judgment is rendered against some- 
body else is excluded. 

Section 7 of the statute of 1925 and section 21 of the statute of 1931 are both 
printed in the 1933 Supplement to the Revised Statutes of 1923. The insurance 
company assumes both statutes are in force. The revisor of statutes does not 
presume to determine what statutes are rendered nugatory by later enactments, and 
what are not, and’ print some and leave others out. He makes cumulative supple- 
ments. 

The judgment of the district court is reversed, and the cause is remanded, with 
direction to overrule the unconfessed portion of the demurrer to the petition. 


SUN INDEMNITY CO. v. DULANEY. 
Court of Appeals of Kentucky. May 21, 1935. 
As Moditied on Denial of Rehearing Jan. 14, 1936. 
89 Southwestern Reporter (2d) 307. 
1. INSURANCE. 


Injured person /ic/d not entitled to recover on automobile liability policy, where 
insurer failed to receive notice of accident as required in policy, notwithstanding 
insured’s bankruptcy and policy provision that insured’s bankruptcy should not 
release insurer, which was not inconsistent with requirement of notice. 

(For other cases, see Insurance, Dec. Dig. § 539[5].) 

2. INSURANCE. : oe ; ne ' 

Stipulation of automobile liability policy requiring immediate written notice 
ef accident is valid. 

(For other cases, see Insurance, Dec. Dig. § 539[1].) 

3. INSURANCE. on , a 

Parties to automobile liability policy had right to insert any provision they 
agreed on, provided it was not unreasonable, illegal, or contrary to public policy 

(For other cases, see Insurance, Dec. Dig. § 138[1].) 

4. INSURANCE. a ' , 

Court of Appeals, in determining insurer’s liability under policy, must give 
effect to all of provisions of policy, liberally construing them in insured’s favor, 
and may not add to or strike from conditions of policy. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

6. INSURANCE. , 

Injured person suing on automobile liability policy stood in insured’s place 
and had no greater right than insured. 

(For other cases, see Insurance, Dec. Dig. § 591%.) 

Appeal from Circuit Court, Breathitt County. 


Action by Paul Dulaney, by his next friend, G. B. Dulaney, against the Sun 
Indemnity Company. From a judgment for plaintiff on directed verdict, defendant 
appeals. 

Reversed, with directions. 

O. H. Pollard and R. L. Pollard, both of Jackson, and W. A. Minihan, of 
Lexington, for appellant. 

‘Henry L. Spencer, of Jackson, for appellee. 

RICHARDSON, Justice. 


The Lexington-Hazard Express, Inc., was engaged in operating a number of 

a vehicles from Lexington, Ky., through Jackson, Breathitt county, to Hazard, 
y. 

_ On the Ist day of July, 1930, at about 11:30 p. m., one of its loaded trucks, 

in charge of Cecil Walden, arrived at the corner of Main and Broadway street 

at Jackson; stopped in front of the International Grocery Association Store for 
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the purpose of unloading a large barrel of vinegar. At that time, E. B. Cardwell 
and Paul Dulaney were sitting in front of Daniel’s Pharmacy; Walden left the 
truck, went to where they were, and asked them to help him unload the barrel; 
they walked to the truck, and as Walden and Cardwell began to remove it from 
the truck, it rolled therefrom and knocked Paul Dulaney down, breaking his foot. 

On September 11, 1930, Dulaney filed an action in the Breathitt circuit court 
against the Lexington-Hazard Express, Inc., to recover damages for the injuries 
sustained to his foot and expenses incurred by reason thereof. Previously the 
Sun Indemnity Company had issued and delivered to the Lexington-Hazard 
Express, Inc., a policy of insurance, insuring it against loss from liability imposed 
by law upon it for damages on account of bodily injuries, or death, suffered by 
any person or persons, other than injuries or death suffered by any employee 
of the Lexington-Hazard Express, Inc., while operating, maintaining, or repairing 
any automobile covered by the policy. The provision here involved reads: “This 
policy does not cover loss for any liability for any suit based on injury or death 
* * * suffered by any employee of the assured while operating, maintaining or 
repairing any automobile covered hereunder.” Summons was served on the Lex- 
ington-Hazard Express, Inc., which it at once delivered to the Sun Indemnity 
Company. By and through its counsel, the Sun Indemnity examined Dulaney’s 
petition which, at the time, contained this allegation: “The defendant (Lexington- 
Hazard Express, Incorporated), its agent, servant and employee, in charge of 
said motor bus at the time and place, engaged the service of the said infant, 
Paul Dulaney, and E. B. Cardwell to assist in unloading the said barrel of vinegar 
and delivering it to the said store; that the said defendant, its agent, servant, and 
employee, in charge of said motor bus requested and commanded the services of 
said infant, Paul Dulaney, as aforesaid, and that in obedience to said request 
and demand, the said Paul Dulaney assisted and aided in unloading said barrel 
of vinegar. That the said defendant, its agent, servant and employee after engag- 
ing the services of the said infant, Paul Dulaney, carelessly and negligently 
balanced said barrel of vinegar over and across the motor bus and while the said 
infant, Paul Dulaney, was so engaged and employed in said task,” etc. 

The Lexington-Hazard Express, Inc., within a short time after Dulaney’s 
action was filed, made an assignment for the benefit of its creditors. Later, its 
affairs and business were closed by a proceeding in bankruptcy. It made no 
defense to Dulaney’s action. His petition was taken, pro confesso. For the purpose 
of fixing his damages, it was submitted under the instruction of the court to the 
jury, and on its verdict a judgment was entered for $2,400, interests and costs. 
Seasonably, an execution was issued thereon addressed to the sheriff of Breathitt 
county, and returned nulla bona. Another was issued to Fayette county addressed 
to the sheriff thereof, and returned with the same indorsement. 

Dulaney filed this action, describing his injuries and setting forth the proceed- 
ings had and taken in his suit against the Lexington-Hazard Express, Inc.; 
the judgment therein rendered; the returns of the executions, and alleged that 
prior to, and at the time, he sustained his injuries, the Sun Indemnity Company 
had issued and delivered to the Lexington-Hazard Express, Inc., its policy of 
indemnity, whereby it indemnified the latter against “all liability imposed by law 
upon it for damages on account of bodily injuries or death suffered by any person 
or persons, other than employees, as the result of an accident occurring while the 
policy was in full force and effect and caused by reason of the use, ownership 
or maintenance of any of the automobiles operated by” it. And that the truck 
from which the barrel was being unloaded at the time he sustained his injuries 
was one of the “automobiles” covered by the policy of the Sun Indemnity. His 
petition contains this clause: “The said Paul Dulaney at the time of said accident 
was not an employee of the Lexington-Hazard Express, Incorporated, and had 
never been in its employment” and that the Lexington-Hazard Express, Inc., 
“while unloading one of their buses, allowed a barrel of vinegar to fall upon 
the foot of the infant plaintiff, Paul Dulaney, causing the injuries and disabilities 
aforesaid, and that said facts have been determined and adjudicated in the forme: 
action.” 

Among other defenses, the Sun Indemnity Company alleged that the Lexing- 
ton-Hazard Express, Inc., notified it after the accident of the facts regarding 
Dulaney’s employment, and that he had filed suit against it, and that it had exam- 
ined his petition, and it confirmed the statements to it of the Lexington-Hazard 
Express, Inc., and for this reason it had declined to, and did not, defend Dulaney’s 





1422 The Insurance Law Journal, Vol. 86 [June, 1936 


action against the Lexington-Hazard Express, Inc. Following this allegation, it 
copied the portion of his petition quoted above, and pleaded and relied upon its 
allegations, the trial and the jury’s verdict, and the judgment rendered thereon 
as an estoppel and a bar of Dulaney’s recovery in this action. 

The petition of Dulaney against the Lexington-Hazard Express, Inc., and 
the judgment thereon were introduced as evidence on the trial of the present 
action. Both Dulaney and the Sun Indemnity Company offered a peremptory 
instruction. The court refused that of the latter and directed the jury to find 
a verdict for Dulaney which was accordingly done and judgment was entered 
thereon. The policy of the Sun Indemnity Company contains a provision requir- 
ing it to defend actions against the assured brought against it to enforce any 
claims whether groundless, or not, for damages on account of property damage 
or bodily injuries or death, suffered or alleged to have been suffered by any 
person or persons within the limits designated in the policy and under the circum- 
stances therein described and as the result of an accident occurring while the 
policy is in force; that the insolvency or bankruptcy of the insured shall not 
release the company of any payment for which it would otherwise be liable 
under the policy; “and if such insolvency or bankruptcy shall occur and an execu- 
tion on a judgment recovered in a suit against the assured covered by this policy, 
is returned unsatisfied, the judgment creditor shall have a right of action to 
recover the amount of such judgment against the policy to the same extent that 
the assured would have had to recover against the company, had the assured 
paid the said judgment; but in no event shall the company’s liability exceed the 
limits expressed in this policy.” 

A recovery herein is sought by Dulaney under this coverage of the policy 
on the authority of Metropolitan Cas. Ins. Co. of N. Y. v. Albritton, 214 Ky. 
16, 282 S. W. 187, New York Indemnity Co. et al. v. Ewen, 221 Ky. 114, 298 
S. W. 182, Merchants’ Mutual Auto. Liab. Ins. Co. v. Smart, 267 U. S. 126, 45 
S. Ct. 320, 69 L. Ed. 538, and Smith Stage Co. v. Eckert, 21 Ariz. 28, 184 P. 
1001, 7 As 1. R995. 

It is not disputed that Dulaney sustained the injury to his foot July 1, 1930. 
He brought his action against the Lexington-Hazard Express Company to recover 
damages therefor on September 11, 1930; summons was served on the president 
of the Lexington-Hazard Express Company September 13, 1930. The Sun Indem- 
nity Company had no information of the accident, Dulaney’s injury, and his claim 
for damages until later in September when the president of the Lexington-Hazard 
Express Company delivered to one of its agents a copy of the summons. Neither 
Dulaney nor any one acting for or on behalf of the Lexington-Hazard Express 
Company gave notice to the Sun Indemnity Company or any one for it on or after 
July 1, 1930, and prior to the delivery of the copy of the summons served on 
the Lexington-Hazard Express Company to Guy Moore, an agent of the Sun 
Indemnity Company. 

Respecting the giving of notice to the Sun Indemnity Company, the policy pro- 
vides: “A. Upon the occurrence of an accident the assured shall give immediate 
written notice thereof, with the fullest information obtainable at the time, to the 
Company at its home office or to the agent who has countersigned this policy. If a 
claim is made on account of such accident the Assured shall give like notice thereof 
with full particulars. If thereafter any suit is brought against the Assured to 
enforce such a claim, the Assured shall immediately forward to the Company at its 
home office every summons or other process as soon as the same shall have been 
served on him. The company reserves the right to settle any claim or suit. When- 
ever requested by the Company, the Assured shall aid in securing information, evi 
dence, and the attendance of witnesses; in effecting settlements; and in prosecuting 
appeals. The Assured shall at all times render to the Company all cooperation.and 
assistance within his power.” 

Among other defenses, the Sun Indemnity Company relies on this clause of the 
policy and the failure of the Lexington-Hazard Express Company or any one for 
it to give notice of Dulaney’s injury in writing or otherwise as required by this 
clause of the policy. 

The policy contains this provision: “K. The Company shall not be liable to pay 
any loss, nor shall any action be brought against the Company to recover under this 
policy, until a final judgment shall have been recovered against the Assured in a 
suit covered hereby. The insolvency or bankruptcy of the Assured shall not release 
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the Company from any payment for which it would otherwise be liable under this 
policy, and if such insolvency or bankruptcy shall occur and an execution on a judg- 
ment recovered in a suit against the Assured covered by this policy is returned 
unsatisfied, the judgment creditor shall have a right of action to recover the amount 
of such judgment against the Company to the same extent that the Assured would 
have had to recover against the Company had the Assured paid the said judgment; 
but in no event shall the Company’s liability exceed the limits expressed in this 
policy.” 

The Lexington-Hazard Express Company, soon aiter Dulaney sustained his 
injury, was adjudged a bankrupt, which, of course, released it from any payment of 
the damages due Dulaney because of his injury. 

|1] It is argued by Dulaney that the insolvency of the Lexington-Hazard Express 
Company established by the adjudication of bankruptcy demonstrates that the Sun 
Indemnity Company was not prejudiced, and therefore is deprived of the right to 
rely on the failure to give notice of the accident. To sustain this contention he cites 
to us Metropolitan Cas. Ins. Co. of New York v. Albritton, 214 Ky. 16, 282 S. W. 
187; New York Ind. Co. et al. v. Ewen, 221 Ky. 114, 298 S. W. 182; Merchants’ 
Mutual Automobile Liability Ins. Co. v. Smart, 267 U. S. 126, 45 S. Ct. 320, 69 
L. Ed. 538; Smith Stage Co. v. Eckert, 21 Ariz. 28, 184 P. 1001, 7 A. L. R. 995; 
Hynding v. Home Acc. Ins. Co., 214 Cal. 743, 7 P.(2d) 999, 85 A. L. R. 13; George 
vy. Employers’ Liability Assur. Corporation, 219 Ala. 307, 122 So. 175, 72 A. L. R. 
1438; Indemnity Ins. Co. v. Davis’ Adm’r, 150 Va. 778, 143 S. E. 328. 

The defense predicated on the clause of the policy fixing the obligation of the 
Lexington-Hazard Express Company to give immediate written notice of the acci- 
dent in which Dulaney was injured was not presented or considered in those cases. 

[2] The requirements of clause A of the policy confer a valuable right upon 
the insurance company. “The reason for [the condition requiring the assured to 
give immediate written notice of accident] is plain. The occurrence of an accident 
and injury, however slight, may result in litigation, even in protracted litigation. It 
is the experience of every defender of causes that it is a matter of first importance 
to become possessed of all material facts and of the names and residences of all 
known witnesses at the earliest possible moment, as facts may be forgotten or dis- 
torted and witnesses may go beyond reach.” McCarthy v. Rendle, 230 Mass. 35, 
119 N. E. 188, 189, L. R. A. 1918E, 111. “It is an important provision in that it is 
‘for the protection of the insurer against fraudulent claims, and also against those 
which, although made in good faith, are not valid.’” Id. “The occurrence of an 
accident and injury, however slight, if it may result in a legal liability to an employee 
of the insured, would necessarily involve an inquiry into the facts and circumstances 
which may make the insured liable. * * * In insurance of this character it is a 
matter of the first importance to the insurer, who may be forced to become the real 
defendant in a lawsuit against the insured, * * * to be speedily informed of all 
the facts and witnesses concerning a possible litigation. In a very little time the 
iacts may, in a great measure, fade out of memory, or become distorted; witnesses 
may go beyond reach, physical conditions may change; and, more dangerous than 
all, fraud and cupidity may have had opportunity to perfect their work. Therefore 
this stipulation [requiring ‘immediate’ written notice of accident] is vital to the 
contract.” Travelers’ Ins. Co. v. Myers, 62 Ohio St. 529, 57 N. E. 458, 459, 49 
L. R. A. 760. In Southern Surety Co. v. Heyburn, 234 Ky. 739, 29 S.W.(2d) 6, we 
said: “The object and purpose of this provision of the policy was to afford the 
company an opportunity to make an early and prompt investigation into the claim of 
loss or injury, not only to learn and ascertain the facts with respect thereto, but also 
to protect itself from a possible fraudulent and fictitious claim. If there be long 
delay this purpose of the contract may be wholly defeated, and the insurer deprived 
of the right to early information in reference to the merits of the claim. The facts 
may-be concealed, witnesses scatter and disappear, rendering a delayed investigation 
without substantial results.” To the same effect, see Jefferson Realty Co. v. 
Employers’ Liability Assur. Corporation, 149 Ky. 741, 149 S. W. 1011; Dennis Sheen 
Transfer v. Georgia Cas. Co., 163 La. 969, 113 So. 165; Howard v. Rowan (La. App.) 
154 So. 382; AEtna Life Ins. Co. v. Walley ( Miss.) 164 So. 16; Woolverton v. Fidel- 
ity & Cas. Co., 48 App. Div..439, 62 N. Y. S. 1044; Mandell v. Fidelity & Cas. Co., 
170 Mass. 173, 49 N.-E. 110, 64 Am. St. Rep. 291; Lee v. Casualty Co. of America, 90 
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Conn. 202, 96 A. 952; Lewis v. Commercial Cas. Ins. Co., 142 Md. 472, 121 A. 259, 
28 A. L. R. 1287; Heller v. Standard Acc. Ins. Co., 118 Ohio St. 237, 160 N. E. 707, 
affirmed 27 Ohio App. 405, 161 N. E. 360; Underwood Veneer Co. v. London Guar. 
& Ace. Co., 100 Wis. 378, 75 N. W. 996; Travelers’ Ind. Co. v. Holiman ( Miss.) 164 
So. 36. 

[3] Provision K of the policy is no more than an agreement between the insurer 
and the insured that the insolvency or bankruptcy of the insured should not release 
the insurer from the payment of the damages for injuries sustained or loss occa- 
sioned during the life of the policy, and in case the judgment against the insured is 
not satisfied in an action brought by the insured because of such insolvency, then an 
action may be brought by the injured person or his personal representative against 
the insurer under the terms of the policy for the amount of the judgment that is 
not in excess of the limits of the policy. This agreement is not inconsistent with the 
rights of the insurer to exact of the insured a compliance with clause A. The 
insolvency or bankruptcy of the insured does not nullify clause A. The parties 
thereto had the right to insert in the policy any provision they agreed upon, pro- 
vided such was not unreasonable, illegal, or contrary to public policy. Glens Falls 
Ins. Co. v. Elliott, 218 Ky. 327, 291 S. W. 705; Standard Auto Ins. Ass’n v. Neal, 
199 Ky. 699, 251 S. W. 966, 35 A. L. R. 1468; Haselden v. Home Ins. Co. 
of New York, 247 Ky. 530, 57 S.W.(2d) 459. 

[4] It is our duty in determining the liability of the company to Dulaney under 
its policy to give effect to all of its provisions, liberally construing them in favor of 
the insured. AXtna Life Ins. Co. v. Bowling Green Gas Light Co., 150 Ky. 732, 150 
S. W. 994, 43 L. R. A. (N. S.) 1128. We are without right to add to or strike from 
the conditions of the policy. Fidelity & Cas. Co. of New. York v. Bynum, 221 Ky. 
450, 298 S. W. 1080; Brotherhood of Railroad Trainmen v. Wilkins, 257 Ky. 331, 78 
S. W. (2d) 6. 

[5, 6] It must be remembered that the contract in issue is one between two 
parties—the Lexington-Hazard Express Company and the Sun Indemnity Company— 
for the benetit of third parties of which clause A is one. While Dulaney had a 
right to sue on the policy, the rule in such case is, “one who sues on a contract made 
for his benefit must accept the contract as it was made.” Equitable Life Assur. 
Soc. of United States v. Hall, 253 Ky. 450, 69 S. W. (2d) 977, 978: Kingsland v. 
Missouri State Life Ins. Co., 228 Mo. App. 198, 66 S. W. (2d) 959, 961. Under this 
doctrine Dulaney stands in the place of the insured and has no greater right than 
it. Downing v. Home Ind. Co. of New York, 169 Miss. 13, 152 So. 841; Adams v. 
Maryland Cas. Co., 162 Miss. 237, 139 So. 453; Travelers’ Ind. Co. v. Holiman 
(Miss.) 164 So. 36. 

Downing v. Home Ind. Co. of New York was a case where the facts were 
comparable to the present one. The court ruled that the insurer was not liable to 
the employee under an insolvent employer’s policy for the protection of the employ- 
ees, which inured to the benefit of the employees where the employer and employee 
failed to give notice of injury and claim as required by the policy. 

From the inception of his injury, Dulaney immediately stood in the place of the 
insured as respects the policy and was entitled to equal rights thereunder with the 
insured, and it was his privilege and right under the policy to give notice to the 
insurance company of his injury without reliance upon the Lexington-Hazard 
Express Company to do so. Since neither he nor it gave any notice whatsoever 
under the provisions of the policy until after the expiration of a reasonable time in 
which to give it, the Sun Indemnity Company on this ground alone was entitled to a 
directed verdict. 


Wherefore, the judgment is reversed, with directions to award a new trial con- 
sistent with this opinion. 


McCOMBS et ux. v. FIDELITY & CASUALTY CO. OF NEW YORK. No. 23412. 
St. Louis Court of Appeals. Missouri. Nov. 5, 1935. 
As Modified on Denial of Rehearing. Jan. 2, 1936. 
89 Southwestern Reporter (2d) 114. 


INSURANCE. 


In insured’s damage action against liability insurer for refusing injured 
third person’s offer of settlement for face of policy, evidence held sufficient for 
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jury on question whether insurer acted in good faith and dealt fairly with insured 
in refusing settlement. 


(For other cases, see Insurance, Dec. Dig. § 668[10].) 


Appeal from Circuit Court, Cape Girardeau County; Frank Kelly, Judge. 

Action by R. M. McCombs and wife against the Fidelity & Casualty Com- 
pany of New York. From a judgment for plaintiff named, defendant appeals. 

Affirmed. 

G. A. Hodgman, of St. Louis, and Oliver & Oliver, of Cape Girardeau, for 
appellant. 

Dearmont, Spradling & Dalton, of Cape Girardeau, for respondents. 

SutTTon, Commissioner. 

This is an action for damages arising out of a liability insurance policy issued 
by defendant, Fidelity & Casualty Company of New York, to plaintiff R. M. 
McCombs, on January 19, 1928, and renewed on January 19, 1929. By said policy the 
defendant company agreed to insure plaintiff R. M. McCombs in,the sum of $5,000 
against liability imposed upon him by law for damages on account of bodily injury 
or death suffered by any person or persons as the result of an accident while the 
policy was in force, and caused by reason of the use, ownership, or maintenance of 
one 1926 model, six-cylinder, Hupmobile sedan, and agreed to defend in the name and 
on behalf of the assured any suit brought against the assured to enforce a claim 
whether groundless or not for damages on account of bodily injury or death, subject 
to the following conditions : 

“A. Upon the occurrence of an accident the Assured shall give immediate writ- 
ten notice thereof, with the fullest information obtainable at the time, to the Com- 
pany at its home office or to the agent who has countersigned this policy. Ifa claim 
is made on account of such accident, the Assured shall give like notice thereof with 
full particulars. If thereafter any suit is brought against the Assured to enforce 


such a claim, the Assured shall immediately forward to the Company at its home 
office every summons or other process as soon as the same shall have been served 


on him. The company reserves the right to settle any claim or suit. Whenever 
requested by the Company, the Assured shall aid in securing information, evidence 
and the attendance of witnesses; in effecting settlements; and in prosecuting appeals. 
The Assured shall at all times render to the Company all co-operation and assistance 
within his power. * * * 

“E. The Assured shall not voluntarily assume any liability; nor interfere in any 
negotiations or legal proceedings conducted by the Company, on account of any 
claim; nor, except at his own cost, settle any claim, nor incur any other expense 
without the written consent of the Company previously given; except that he may 
provide at the time of the accident, and at the cost of the Company, such immediate 
surgical relief as is imperative. * * * 

“K. The Company shall not be liable to pay any loss nor shall any action be 
brought against the Company to recover under this policy until a final judgment shall 
have been recovered against the Assured in a suit covered thereby. * * *” 

On November 21, 1929, while the policy was in force, George McClard was 
operating an automobile north on United States Highway 61, in Jefferson county, Mo. 
\lice Lunsforth and another were riding with him as guests on that occasion. He 
drove the automobile off the pavement of the highway onto the dirt shoulder on 
the east side of the pavement and parked it there for the purpose of providing it 
with oil and water. The pavement was eighteen feet wide. L. T. Pulliam was the 
owner of and was operating a motortruck line on said Highway 61 between Fla: 
River and St. Louis, and on said occasion he was operating a truck north on said 
highway, and one George Wisehart was riding in the front seat with him as a guest. 
His truck was just in the rear of and about to pass the McClard car. Plaintiff 
R. M. McCombs was the owner of the sedan covered by the policy, and it was being 
driven north on said highway by his wife, the plaintiff Emma McCombs. Plaintiff 
R. M. McCombs was riding with her. They were on their way from Cape Girardeau, 
where they resided, to St. Louis to visit their daughter. While Mrs. McCombs was 
driving the sedan past the Pulliam truck, the truck ran off the highway and ran upon 
McClard, who was standing beside his parked car engaged in oiling it, and thereby 
McClard was knocked down and was seriously and permanently injured. For the 
injuries thus received McClard instituted an action against the plaintiffs herein and 
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L. T. Pulliam, in the circuit court in the city of St. Louis, wherein he sought to 
recover $20,000 as damages. In that action McClard charged that the sedan in 
passing the truck collided with the truck, and that the truck was thus thrown off the 
pavement of the highway and caused to run upon and injure him. Defendant com- 
pany, pursuant to its policy, undertook to defend that suit. The trial of the suit was 
had with a jury, and resulted in a verdict in favor of McClard and against the 
plaintiffs herein for $18,000. A motion for a new trial was filed, a remittitur of 
$5,000 was required by the court as a condition for overruling the motion, a remit- 
titur of $5,000 was entered, the motion for a new trial was overruled, and judgment 
was given for $13,000. Thereafter McClard agreed to accept $10,000 in full pay- 
ment of the judgment. Of this the defendant’ company paid $5,000, together with 
the costs, and plaintiff R. M. McCombs paid the balance. 

In the present suit, which is brought to recover by way of damages $5,000, the 
amount of the balance so paid, it is charged that the defendant company negligently 
and in bad faith refused to settle said McClard suit by the payment of $5,000, the 
face of its policy, before the trial, though admitting the liability of plaintiffs there- 
for. The trial of the present suit, with a jury, resulted in a verdict and judgment 
in favor of plaintiff R. M. McCombs for $5,000 and in favor of defendant as against 
plaintiff Emma McCombs. Defendant appeals. 

Defendant assigns error here for the refusal of its instruction in the nature of 
a demurrer to the evidence. 

The evidence shows well-nigh conclusively that the McCombs sedan in passing 
the Pulliam truck collided with the truck, and thus caused it to leave the pavement, 
and that at the same time another car traveling south was forced off the pavement 
to avoid a collision with the sedan as it was passing the truck. This was shown by 
the testimony of McClard, Pulliam, Wisehart, and a number of other witnesses. 

Plaintiffs insisted, however, that the sedan did not collide with the truck, and 
so testified at the trial of the McClard case. They admitted, however, that follow- 
ing the accident there was a fresh dent and scratch about five inches long on the 
right rear fender of their sedan, and that on the following day they had the fender 
repaired in a shop in St. Louis. They did not undertake to account for the damage 
to the fender except to say that it might have been damaged while parked in Farm- 
ington on the day of the accident. They did not dispute that the truck left the 
pavement as the sedan passed, or that at or about the same time another car passed 
traveling south. 

When the truck stopped after it ran over McClard, he was found lying under 
the rear axle. He was taken to a hospital in St. Louis. There an abdominal opera- 
tion was performed, and it was found he had sustained a rupture of the liver. In 
performing the operation an incision eight inches in length was made. The evidence 
shows that at the time of the trial of the McClard case he had a sallow color indica- 
tive of liver disturbance. He stood partially stooped. The abdominal scar about 
eight inches long was tender with some evidence of adhesions. He was more or 
less restless. There was a weakening of the muscles of the abdominal walls. There 
were gripping pains which caused him to double up lasting a minute or two caused 
from liver disturbance. The large muscles of the back were tense and spastic show- 
ing tenderness beneath the muscles. He walked in a stooped position. He was not 
anywhere approaching normal. He wore a supporting belt. 

The instant case presents a question of first impression in this state, but the 
question has been frequently under decision in other jurisdictions, where policy pro- 
visions were involved substantially the same as those involved here. 

See Douglas v. United States Fidelity & Guaranty Co., 81 N. H. 371, 127 A. 708, 
711, 37 A. L. R. 1477, which was a suit by the insured for negligence on the part of 
the insurer in failing to accept an offer of settlement of a suit against the insured 
for personal injuries covered by the policy. 

See Hilker v. Western Automobile Ins. Co., 204 Wis. 1, 231 N. W. 257, 259, 
235 N. W. 413, which was an action to recover the excess over the coverage of the 
policy paid by the insured to satisfy judgments rendered in two suits for injuries 
caused when his automobile struck a child, it was charged that the insurer acted in 
bad faith toward the insured in failing to make settlement of the suits brought 
against the insured, and upon the trial of the cause the jury found that the insurer 
acted in bad faith in failing to make such settlement. 


“In Wisconsin Zinc Co. v. Fidelity & D. Co., 162 Wis. 39, 51, 155 N. W. 1081, 
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Ann. Cas. 1918C, 399, this court held that, under the facts stated in the complaint 
in that action, the insurance company was not liable to respond in damages for its 
failure to settle the action because the policy did not expressly impose on the com- 
pany the duty of adjusting claims. In arriving at this conclusion, the court was 
doubtless influenced by its erroneous conclusion that the insurance company could 
not be charged with the duties and obligations of an agent. But the court did 
recognize the universally accepted rule that an insurance company, in caring for 
claims made against the assured, is liable for its negligent breach of any legal duty 
imposed upon it by its contract of insurance or by the law. The court held that 
‘the power of settlement given the insurer cannot be used for the purposes of fraud 
or oppression. * * * The power Te must not be exercised in bad faith.’ 
Wisconsin Zinc Co. v. Fidelity & D. Co., 162 Wis. 39, 53, 155 N. W. 1081, 1087, 
\nn. Cas. 1918C, 399. 

“The interests of the insurance company being to so large an extent adverse to 
those of the plaintiff, its conduct while acting as agent of the plaintiff with reference 

these claims must be subjected to close scrutiny in order to determine whether 
t acted in bad faith toward the plaintiff.” 

The court held the insurer liable on the ground of bad faith on the part of the 
nsurer in failing to make settlement of the suit brought against the insured. 

In Maryland Casualty Co. v. Cook-O’Brien Const. Co., 69 F.(2d) 462, 464, the 
Circuit Court of Appeals approved an instruction of the trial court, as follows: “If 
you find that although there was an opportunity to make a reasonable settlement and 
although there was a probability, under all the facts and circumstances then known 

which should have been known, that a judgment might ultimately be had against 

Cook-O’Brien Construction Company in excess of the coverage (of the policy), 
even if you find those facts to be true, if you find that the Maryland Casualty Com- 
pany did not, in bad faith toward the Cook-O’Brien Construction Company, decline 
or refuse to make a settlement, then in either of those events your verdict should be 
for the * * * Maryland Casualty Company. You can not find against the 
Mary ; Casualty Company upon this issue merely because you think a mistake was 
made by that Company in not effecting a settlement. You can only find against it if 
you find it was guilty of bad faith toward the Cook-O’Brien Construction Company. 
You must understand that the Maryland Casualty Company did not agree to settle 
any claim. It wasn’t bound to settle any claim. It had the right to settle claims if 
in its discretion that was a wise and proper course, but that discretion was not one 
which was an absolute discretion. It could not, under all circumstances and in all 
cases refuse to settle a claim and go on and try the case. Its discretion was not that 
wide. It must exercise good faith toward the Cook-O’Brien Company in the matter 

f effecting settlements.” 

In Tiger River Pine Co. v. Maryland Casualty Co., 163 S. C. 299, 161 S. E. 491, 
93, the court quoted with evident approval from the annotations in 34 A. L. R. 727, 
750, as follows: “An insurer which has by the terms of a policy the exclusive right 
to settle claims arising against the assured, the assured being expressly prohibited in 
the policy from assuming any liability or interfering in any legal proceedings or 
votes for settlement, must act with good faith towards the “assure, and if, by 
refusing to compromise, the insurer acts with improper motives,—as, to coerce th: 
assured into bearing part of the expense of compromising for a sum within the 
ibility covered by the policy, or slightly in excess thereof, in lieu of taking the 
risk of a large judgment being recovered, or goes to trial or appeals from an adverse 
judgment with a view solely to its own interests to the exclusion of the just rights 
of the assured —it does so at the peril of probably being held liable for any sum 

recovered by the claimant, even though in excess of the face of the policy.” 


What was said in Brassil v. Maryland Casualty Co., 210 N. Y. 235, 104 N. E. 
622, 624, L. R. A. 1915A, 629, though the case is not precisely in point on the facts, 
is not impertinent here, as follows: “Without attempting to further characterize the 
defendant’s position, it is enough to say that it would be a reproach to the law if 
here were no remedy for so obvious a wrong as was inflicted upon this plaintiff. 
His rights, as we have said, go deeper than the mere surface of the contract written 


re 


for him by the defendant. Its stipulations imposed obligations based upon those 
principles of fair dealing which enter into every contract. Even the defendant has 
invoked this implied obligation of good faith and fair dealing not expressed in the 
terms of its written contract, for by its answer it has set forth that it was incumbent 
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upon the plaintiff to ‘deal fairly and in good faith * * * and that he should not 
voluntarily or knowingly do any acts which would impose or tend to impose on him 
or on this defendant a loss in the premises.’ If this was the plaintiff’s duty, it was 
no less the correlative obligation of the defendant to ‘deal fairly and in good 
faith’ with him.” 

See, also, Cavanaugh Bros. v. General Accident Fire & Life Assur. Corporation, 
79 N. H. 186, 106 A. 604: Mendota Electric Co. v. New York Indemnity Co., 169 
Minn. 377, 211 N. W. 317; Attleboro Mfg. Co. v. Frankfort Marine Accident & 
Plate Glass Ins. Co. (C. C. A.) 240 F. 573; Brown & McCabe, Stevedores v. London 
Guarantee & Accident Co. (D. C.) 232 F. 298. 

The courts are not in agreement in holding the insurer liable for negligence in 
refusing to settle, but there is no disagreement with respect to the insurer’s liability 
where bad faith appears. In such case all the courts, without exception so far as 
we are advised, hold the insurer liable. All the cases cited and relied on by defend- 
ant so hold. For example, in Best Building Co. v. Employers’ Liability Assurance 
Corporation, 247 N. Y. 451, 160 N. E. 911, 912, 71 A. L. R. 1464, upon which defend- 
ant places especial reliance, because the opinion was concurred in by “the now famous 
Judge Cardozo, sitting as chief justice,” the Court said: “That the insurance com- 
pany in the handling of the litigation or in failing to settle is liable for its fraud or 
bad faith is conceded and has been repeatedly stated in all the cases bearing on the 
subject.” 

In view of the authorities it remains to inquire whether or not under the facts 
of the instant case the defendant acted in good faith and dealt fairly with the insured 
in refusing to settle the McClard suit. 


The evidence shows without dispute in the record that plaintiff was knocked 
down and run over by the Pulliam truck. When the truck was brought to a stop, 
he was found lying under the rear axle. He was taken to a hospital, where an 
exploratory operation was performed. His abdomen was opened by an incision eight 
inches in length. A ruptured liver was found. After all that medical and surgical 
skill could do, he was left in a deplorable condition. His sufferings were intense. 
It was shown without dispute in the record that the truck left the pavement as the 
McCombs sedan passed, and that at or about the same time another car passed going 
south, which the evidence shows was also forced off the pavement to avoid a col- 
lision with the sedan. It is not disputed that there was a fresh scratch and dent in 
the right rear fender of the sedan about five inches long, which was repaired in St. 
Louis on the day following the accident. It was shown by the direct testimony of 
all the witnesses to the accident, except the insured and his wife, that the sedan 
collided with the truck. 

It appears that prior to the trial of the McClard suit, the attorney for the defend- 
ant company in charge of the defense received a bona fide offer of settlement of 
that suit for $5,000. The offer was rejected by the company. At that time the 
attorney had thoroughly acquainted himself with all the facts and circumstances 
respecting the accident. He knew the witnesses his company would be confronted 
with at the trial and what their testimony would be. He realized that all the testi- 
mony in the case except the testimony of the insured and his wife would show that 
the sedan collided with the Pulliam truck and caused it to leave the pavement. His 
own statements, as shown by the witnesses, leave no doubt that he regarded the 
case as a hopeless one for the defense. He knew, it is true, that the insured and 
his wife claimed that their sedan did not collide with the truck, but he realized that 
they were obviously mistaken as to this, in view of the freshly dented fender, which 
was repaired on the day following the accident. He understood the probative force 
of this undisputed fact, for he stated to insured’s attorney that, notwithstanding 
insured and his wife claimed that their sedan did not collide with the truck, they 
would have a hard time getting away from the dented fender. He stated furthei 
that they had no defense to the suit, not a leg to stand on, and that there would be a 
verdict and judgment against them for more than the policy limit. As an experi- 
enced attorney he saw nothing but, disaster in the trial of the suit, and accordingly 
advised his company to pay the limit of the policy in settlement of the suit. Still the 
company refused to settle, putting its refusal on the ground that there was an 
element of chance that the insured might win, and that it was the policy of the 
company never to settle for the limit of its liability. In so doing the company 
obviously ignored its obligations arising from the agential relationship between itsel! 
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and the insured created by its contract. It is difficult to escape the conclusion that 
the company proceeded on the theory that by the terms of the contract it had the 
insured tied hand and foot, and thereby sought to coerce the insured into contributing 
a portion of its own liability in settlement of the suit so as to avoid being compelled 
to pay a larger sum through a verdict and judgment which every one concerned 
realized would result from a trial of the suit, unless by chance the insured might 
win. The evidence of bad faith on the part of the defendant in refusing to settle 
is ample. It is manifest that a submissible case was made out on that issue. The 
instruction in the nature of a demurrer to the evidence was properly refused. 

St. Joseph Transfer & Storage Co. v. Employers’ Indemnity Corporation, 224 
Mo. App. 221, 23 S.W.(2d) 215, relied on by defendant, is not in point here. In that 
case there was a compromise agreement between the insured and the insurer, whereby 
the insured agreed to pay a part of a settlement and the insurer the balance, and it 
was held that the compromise agreement was binding, and that the insured was not 
entitled to recover from the insurer the amount of his contribution to the settlement. 
There was no such agreement in the present case. That case is also otherwise 
clearly distinguishable on its facts from the present case. 

The commissioner recommends that the judgment of the circuit court be affirmed. 

Per Curiam. 

The foregoing opinion of Sutton, C., is adopted as the opinion of the court. 

The judgment of the circuit court is accordingly affirmed. 

Hostetter, P. J., and Becker and McCullen, JJ., concur. 


ROOT et al. v. LUMBER MUT. CASUALTY INS. CO. No. 27. 
Court of Errors and Appeals of New Jersey. Jan. 31, 1936. 
182 Atlantic Reporter 627. 
INSURANCE. 


Injured persons held not entitled to recover on liability policy, where insured 
had traded automobiles without having insurance transferred, because of assertion 
by insurer’s representative, whose authority was not shown, that insurer would take 
care of loss, where insurer promptly disclaimed liability. 

(For other cases, see Insurance, Dec. Dig. § 375{1].) 

Syllabus by the Court. 

The policy in suit indemnified the assured against liability imposed by law by 
reason of the use of a specified automobile. There is nothing in the proofs to indi- 
cate a legal basis for imposing liability for damages caused by the operation of 
another car. 

On appeal from Supreme Court. 

Action by Orene K. Root and another against the Lumber Mutual Casualty 
Insurance Company. From a judgment of nonsuit, plaintiffs appeal. ; 

Affirmed. 

Heine, Laird & Thiele, of Newark, for appellants. 

McCarter & English and Augustus C. Studer, Jr., all of Newark, for respondent. 

BopinE, Justice. 

The plaintiffs, having recovered a judgment, still unsatisfied, by reason of an 
automobile collision with one Stone, brought an action under the statute against the 
defendant insurance company. Stone had been insured in the defendant company 
against loss while operating a “1929 model” Nash sedan. At the time of the acci- 
dent, he was driving a “1931 model,” having traded cars without attending to the 
transfer of insurance. It is conceded that the nonsuit was proper, unless the proofs 
established either a waiver or an estoppel. It is important to note that the company 
had no knowledge that the insured had exchanged cars until after the accident. 

If a company insures against loss by fire occurring on Blackacre, it is obvious 
that it is under no obligation for a fire on Whiteacre simply because the owner of 
Blackacre, previous to the fire, exchanged that property for Whiteacre. The policy 
in suit indemnified the insured against liability imposed by law by reason of the use 
of a specified automobile, and no liability occurred from such use. The injury to 
the plaintiff occurred while Stone was driving an uninsured car. The indemnity is 
from damages caused by the use of specified property. Whatever the defendant 
company did or did not do with respect to the premiums on the policy covering the 
car not involved in the accident is immaterial. The company never asserted that it 
did not insure the risk in the operation of the 1929 car, but it did assert, as it had a 
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right to do, that it had never written a policy covering the use of the 1931 car. 
In fact, it was not requested to insure such risk until after the accident occurred. 

The policy in suit specifically provides that no changes should be made therein, 
except by indorsement signed by the president or one of the vice presidents and b; 
the secretary or assistant secretary. Mere statements by a so-called “resident repre- 
sentative in New Jersey,” without proof of his authority, could not be the basis for 
an estoppel against the assertion of a defense predicated upon the clearly expressed 
terms of the instrument itself. Further, had it been legally possible, in spite of 
the provision of the policy to vary the terms of the writing by parol, still there is 
nothing to indicate that the insured in any legal sense altered his position by reason 
of the assertion by the representative that the company would protect him. The 
loss had been incurred. He was promptly notified that the company disclaimed all 
liability, and he was afforded full opportunity to defend himself. The bare assertion 
by a representative whose authority was not shown that an insurance company would 
take care of an uninsured loss could not amount to a waiver of the fundamentai 
requirement that the company’s policies be in writing duly signed, nor could the 
company thereby be estopped from asserting that its liability was fixed by the terms 
of its comtracts and not by the vague assertions of a so-called resident representative. 

The judgment is affirmed, with costs. 

For affirmance: The Chancellor, the Chief Justice, Justices Lloyd, Case, Bodine, 
Donges, Heher, and Perskie, and Judges Hetfield, Dear, Wells, Wolfskeil, and Raf- 
ferty—13. 

For reversal: None. 


TAYLOR et al. v. UNITED STATES CASUALTY CO. 
Court of Appeals of New York. Jan. 7, 1936. 
199 Northeastern Reporter 620. 
1, INSURANCE. 


Court cannot inject clause into policy or make new contract for protection of 
insurer. 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 

2. INSURANCE. 

Under automobile liability policy relieving insurer of liability if automobile was 
driven by person under age fixed by law, insurer was not relieved from liability 
where automobile at time of accident was driven by insured’s seventeen year old son 
in violation of terms of his junior operator’s license, since minor over age of six- 
teen who had junior operator's license could lawfully operate automobile under 
statute (Vehicle and Traffic Law, § 20). 

(For other cases, see Insurance, Dec. Dig. § 435.) 

Lehman, O’Brien, and Hubbs, JJ., dissenting. 

Appeal from Supreme Court, Appellate Division, Fourth Department. 

Action by Fred H. Taylor and others against the United States Casualty Com- 
pany. By permission of the Appellate Division, the plaintiffs appealed from an 
order of the Appellate Division (245 App. Div. 800, 281 N. Y. S. 705), affirming an 
order of the Special Term (156 Misc. 607, 281 N. Y. S. 361), denying plaintiff’s 
motion for summary judgment. 

Order of Appellate Division and of Special Term reversed, and summary judg- 
ment directed in favor of plaintiffs. 

Adolph J. Rodenbeck and Maurice J. Kaman, both of Rochester, for appellants. 

Charles S. Wilcox and Frederick T. Pierson, both of Rochester, for respondent. 

FINCH, Judge. 

This is a motion for summary judgment which was denied at Special Term. 
Upon appeal to the Appellate Division, the order was affirmed by a divided court. 
Leave was thereupon granted by the Appellate Division to appeal to this court upon 
the certified question: “Are the plaintiffs entitled to summary judgment on this 
record pe 

The facts are undisputed, and the appeal presents only questions of law. 

The defendant insured one Charles H. Strong against all claims which he should 
become legally liable to pay as damages arising out of bodily injuries accidentally 
sustained by any person or persons, caused by the ownership, maintenance, and use 
of a Packard automobile owned by him. Harmon V. Strong, a son of Charles H. 
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Strong, while operating the automobile with his father’s permission, was involved in 
a collision with an automobile containing the plaintiffs, injuring them. At the time 
the son, who was seventeen years of age and had a junior operator’s license, was 
returning home from a social visit. The hour at which the accident occurred was 
shortly after midnight. The plaintiffs brought separate actions against Charles’ H. 
Strong and his son, Harmon V. Strong. The defendant in this action, the United 
States Casualty Company, exercised its right under the policy of insurance to defend 
the actions. The actions were consolidated and the case was tried before a jury and 
verdicts for the plaintiffs rendered. Execution on the judgment was returned 
unsatisfied and the Strongs subsequently adjudged bankrupt. The plaintiffs then 
instituted suit against this defendant, the casualty company, on the policy of insur- 
ance issued by it to Charles H. Strong. The defendant interposed one defense, 
namely, the exclusion clause in the policy, reading as follows: “This policy shall 
exclude any obligation of the Company: (a) under any of the above agreements, 
while any described automobile is being driven in any race or speed test, or by any 
person under the age fixed by law or under the age of fourteen years in any event.” 
(Italics interpolated.) It pointed out that the automobile was being operated in 
violation of the terms of the son’s junior operator’s license and the rules and regu- 
lations established by the commissioner of motor vehicles, since it was being operated 
after midnight and not while traveling to or from school, nor in the ordinary pur- 
suit of the business of the parent or guardian of the licensee, nor while accompanied 
by a parent, guardian, etc. On this state of facts, as set forth by the pleadings and 
affidavits, a motion for summary judgment was made by the plaintiffs. As noted, 
the motion was denied and the Appellate Division affirmed. 

[1-3] Taking up the exclusion clause, we find that the language employed is not 
applicable to the driver of the car in the case at bar. The policy provided that the 
motor vehicle should not be driven by one under “the age fixed by law or under the 
age of fourteen years in any event.” The statute provides that no operator’s or 
chauffeur’s license shall be issued to any person under eighteen years of age, except 
that junior operators’ licenses may be issued tc minors who have arrived at the age 
of sixteen years. Vehicle and Traffic Law (Consol. Laws, c. 71), § 20. A boy over 
sixteen years of age possessing a junior operator’s license may lawfully drive an 
automobile, although the time during which he may drive is restricted. This boy 
was seventeen years of age and possessed a junior license. He was not, therefore, 
a person under “the age fixed by law or under the age of fourteen years in any 
event.” Why, then, does the defendant complain? Is it because the son violated 
the restrictions imposed on a junior licensee? The clause in the policy does not 
deal with the violation of the terms of a license. The provision relates solely to 
the question of age and the son was old enough lawfully to drive an automobile. 
If the insurance company desired the exclusion clause to cover not only a case where 
the driver is under the age fixed by law, but also a case where the terms of the 
license are violated, it should have so specified. The court is not at liberty to inject 
a clause into the policy or to make a new contract for the protection of the insurance 
company. 

The same question arose in Brock v. Travelers’ Ins. Co., 88 Conn. 308, 312, 91 
A. 279, 280, where the court held that this same exclusion clause related only to the 
question of age and not at all to violations, the court saying: “The provision relates 
solely to the question of age, and not at all to the question of whether the operator 
has complied with the other requirements of law.” A like result has been reached 
in other jurisdictions. Mannheimer Bros. v. Kansas Casualty & Surety Co., 147 
Minn. 350, 189 N. W. 229: Yorke v. Continental Casualty Company of Canada (1929) 
64 Ont. Law Rep. 109. Cf. Bitzer v. Southern Surety Co., 245 Ill. App. 295. 


The case of S. & E. Motor Hire Corporation v. New York Indemnity. Co., 255 
N. Y. 69, 174 N. E. 65, 81 A. L. R. 1318, differed, in that the question raised therein 
was whether the insurance company had waived its defense, and in addition the 
exclusion clause involved in that case differed from the one in the case at bar. Nor 
is United States Fidelity & Guaranty Co. v. Guenther, 281 U. S. 34, 50 S. Ct. 165, 
74 L. Ed. 683, 72 A. L. R. 1064, in point. That case decided that a municipal 
ordinance, prohibiting a minor under the age of eighteen years from operating a 
motor vehicle upon the streets of the city establishes an “age limit fixed by law.” 

If it be urged that the exclusion clause as drawn is at least ambiguous, then 
such ambiguity will be resolved against the insurer, under the principle of contra 
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proferentem, or, in other words, the one who draws the contract and offers it should 
have the ambiguity resolved against him. Gerka v. Fidelity & Casualty Co. of New 
York, 251 N. Y. 51, 167 N. E. 169; Marcus v. United States Casualty Co., 249 N. Y. 
21, 162 N. E. 571. 

The order of the Appellate Division and that of Special Term should be 
reversed and summary judgment directed in favor of the plaintiffs, with costs in all 
courts. 

The question certified should be answered in the affirmative. 

Lehman, Judge, dissents. 

HAX et al. v. AMALGAMATED MUT. AUTOMOBILE CASUALTY CO. 
Supreme Court, Appellate Term, First Department. Nov. 21, 1935. 
284 New York Supplement 667. 
INSURANCE. 


Where taxicab liability bond limited surety’s liability to $2,500 for single judg- 
ment for injuries or death, and to $5,000 on all judgments for injuries or death, 
recovery by wife of $2,564.60 for personal injuries, and by husband of $500 for loss 
of services, although included in single paper, held to constitute separate judgments, 
as against contention that there was only single judgment as to which surety’s total 
liability was $2,500 (Vehicle and Traffic Law, § 17). 

(For other cases, see Insurance, Dec. Dig. § 666.) 

Appeal from Municipal Court. 

Action by Dee Hax and William H. Hax against the Amalgamated Mutual Auto- 
mobile Casualty Company. From an order denying plaintiffs’ motion for summary 
judgment, plaintiffs appeal. 

Order reversed, and motion granted. 

Argued October term, 1935, before Lydon, Callahan, and Sheintag, JJ. 

Frank, Weil & Strouse, of New York City (Richard Kulze, of New York City, 
of counsel), for appellants. 

Bonney & O’Brien, of New York City (John E. Dolan, Jr., of New York City, 
of counsel), for respondent. 

Lypon, Justice. 

The action is on a bond given by defendant pursuant to the Vehicle and Traffic 
Law to cover injuries sustained by passengers in a taxicab. 

Plaintiffs are husband and wife. The wife was injured while a passenger in 
the taxi. She sued the taxi driver for personal injuries, and her husband joined in 
the same action his claim for loss of services. The wife had a verdict for $2,500 
and the husband one for $500. Judgment was entered in favor of the wife for 
$2,564.50 and in favor of the husband for $500. These judgments were not paid by 
the taxi driver and plaintiffs demanded payment from defendant on its bond. 
Defendant contended that its total liability was $2,500 with interest and costs. It 
offered the wife $2,165 and the husband $420.27. These amounts were received by 
plaintiffs under a stipulation reserving their rights to sue for the balance of their 
claims. This action is brought accordingly. 

The facts being undisputed, plaintiffs moved for summary judgment. The 
motion was denied, without opinion, and plaintiffs appeal. 

The bond provides as follows: “(3) The liability of the Corporation on any 
one judgment is limited to Two Thousand Five Hundred Dollars ($2500) for bodily 
injuries or death, and Five Hundred Dollars ($500) for damage to or destruction 
of property, and on all judgments recovered upon claims arising out of the same 
transaction or transactions connected with the same subject of action to Five Thou- 
sand Dollars ($5000) for bodily injuries or death, and One Thousand Dollars 
($1000) for damage to or destruction of property, to be apportioned ratably among 
the judgment creditors according to the amount of their respective judgments, and 
there shall be a continuing liability of the Corporation for such amounts under this 
policy, notwithstanding any recovery hereunder.” 

The statute (Vehicle and Traffic Law, § 17), which requires the bond, provides 
that its obligations may be limited in the manner specified in the above extract. 

Defendant’s claim seems to be that the present case involves a single judgment 
and, therefore, its total liability is $2,500, with interest and costs. It says this should 
be divided between the two plaintiffs in proportion to their respective judgments 
obtained against the taxi driver. 
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I do not agree with that contention. Although the judgments in favor of the 


husband and wife are included in a single paper, they are separate judgments and 
defendant’s liability is limited to $2,500 on each. 


The order should be reversed, with $10 costs, and the motion granted, with $10 
costs. All concur. 
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CASUALTY 


BANK OF CONCEPTION OF CLYDE, MO. v. AMERICAN BONDING CO. 
OF BALTIMORE. No. 18426. 
Kansas City Court of Appeals. Missouri. Dec. 2, 1935. 
Rehearing Denied Jan. 6, 1936. 
89 Southwestern Reporter (2d) 554. 
INSURANCE. 

Under robbery policy limiting insurer’s liability where robbery occurred when 
money was not protected by time lock locked at beginning of robbery, insurer held 
liable for full loss from robbery where robbers entered bank five hours before money 
was taken and remained there for purpose of being present when cashier arrived, 
notwithstanding that money was actually taken from cashier when time lock was 
unlocked, since robbery began with first act performed in pursuance of plan to effect 
it (Mo. St. Ann. § 4058, p. 2856). 

(For other cases, see Insurance, Dec. Dig. § 425.) 

3. INSURANCE. 

Where contractual provisions of policy sued upon are susceptible of two con- 
structions, that construction most favorable to insured will be given. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

4. INSURANCE. 

Robbery policy limiting insurer’s liability where robbery occured when money 
was not protected by time lock locked at beginning of robbery should be construed 
most favorably to insured, since what constituted robbery under policy was debatable 
question (Mo. St. Ann. § 4058, p. 2856). 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

Appeal from Circuit Court, Nodaway County; Thos. A. Cummins, Judge. 

Action by the Bank of Conception of Clyde, Missouri, against the American 
Bonding Company of Baltimore. Judgment for plaintiff, and defendant appeals. 

Affirmed. 

Ernst & Williams, of Albany, Wright & Ford, of Maryville, and T. F. Griffith 
and R. Shedrick Meek, both of Kansas City, for appellant. 

Shinabargar, Blagg, Livengood & Weightman, of Maryville, for respondent. 

REYNOLDs, Commissioner. 

This is a suit by the plaintiff, the respondent herein, against the defendant on 
a policy of insurance against loss by robbery issued by the defendant to the plain- 
tiff for loss in the sum of $1,387.10 with interest at 6 per cent. from November 9, 
1934, and for penalties for vexatious refusal to pay and attorney’s fees. The cause 
arose in the circuit court of Nodaway county, the petition therein being filed by 
plaintiff in said court on December 12, 1934. 

The plaintiff is a banking corporation engaged in the business of banking at 
Clyde, Mo.; the defendant is an insurance company engaged in the business of insur- 
ing banks and other institutions against burglary, robbery, and other losses; and 
both are lawfully authorized to do and transact business in Missouri. 

In April, 1934, the defendant issued to the plaintiff its policy of insurance by 
which it, under paragraph II, section (i), condition R, of the provisions thereof, 
insured plaintiff in a sum not exceeding $3,000 against loss by robbery for the period 
of one year from the date of issuance of said policy; and, by agreement of plain- 
tiff and defendant, the provisions of an indorsement made thereon or a rider thereto 
a‘tached were made a part of said policy, which said provisions are as follows: 

“It is hereby agreed that the Company’s liability for loss of money as insured 
under Paragraph II of the Policy of which this endorsement forms a part is limited 
to fifteen per centum (15%) of the amount of insurance applicable under said Par- 
agraph II as specified in Section (i) of Condition R of said Policy, if loss thereof 
is occasioned by Robbery as defined in the Policy, when such Money is located within 
the Assured’s premises but not within a vault, safe, chest or similar receptacle locked 
by time lock at the beginning of such robbery, provided that the foregoing limitation 
shall not apply to such a loss; 

“(a) occurred at any time when at least two employees or guards equipped with 
loaded firearms are stationed at each unlocked entrance door to the premises; 

“(b) of Money unexpectedly received if placed within a safe, chest or vault 
locked by combination lock not later than fifteen minutes subsequent to the receipt 
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thereof and which Money at the first opportunity shall be placed under the protec- 
tion of a time lock or protected as required by Subdivision (a) of this endorsement. 

“Said policy shall be subject to all its agreements, terms, conditions and limita- 
tions except as herein especially modified.” 

Neither of the exceptions stated are involved in the case at bar. In the policy, 
“robbery” is defined as follows: “ ‘Robbery’ as used in this Policy, shall mean a 
felonious or forcible taking of property (a) by violence inflicted upon the person(s) 
having care or custody of, or rightful access to, the property; or (b) by putting 
such person(s) in fear of violence; or (c) by an overt felonious act committed in 
the presence of such person(s) and of which such person(s) were actually con- 
nizant, provided that such act is not committed by an officer or employee of the 
Assured.” 

On the morning of November 9, 1934, while said policy was in full force and 
effect, certain persons entered the bank building and by robbery took from plaintiff 
bank therein the sum of $1,387.10 in money belonging to it. 

The bank building is a small, one-story building with the main entrance to the 
northeast. At the rear of the building is another door which opens into another 
room in the northwest corner of the bank. The banking business is conducted in 
the front two-thirds of the building, and in the southwest corner thereof is the vault 
containing the safe from which the money was taken. Two robbers forcibly entered 
the bank building at about 4 a. m. of the date in question. They forced open the 
front door of the bank, or unlocked it, and concealed themselves in the small room 
in the northwest part of the building. A third robber remained outside and kept 
watch over persons on the streets about the bank building and for the approach of 
the cashier to open and enter the building. The evidence shows that this third 
robber spent his time from 4 a. m. until just prior to the robbery in driving around 
the streets in his automobile, and, as soon as the cashier, Miss Wirth, appeared and 
entered the bank, parked his car behind hers and went across to the front of the 
bank building, where he accosted two citézens of Clyde, Joseph R. Stucker and Ed. 
Lynch, and, at the point of a loaded revolver, forced them to enter the bank building 
with him. The two robbers who had entered the front door of the bank building 
about 4 a. m. and concealed themselves in the small room to the northeast, remained 
in hiding ; and, about 7 a. m., one J. J. Enis, who did notarial work for the bank and 
used the back room in the bank a part of the time as an insurance agent and who 
testified that he was paid by the bank to do its driving, entered the outside door 
leading into the small room. He was immediately grabbed by the two robbers and 
forced to lie down on the floor of his face, after which he was securely tied and 
bound. The robbers cut holes in a window shade covering the glass in the door 
leading into the main part of the bank building and watched until the cashier, Miss 
Wirth, arrived about 9 o’clock. She entered the front door and immediately went 
about the task of getting ready for the day’s business. The evidence clearly shows 
that the time lock on the safe was set to open at 9 a. m. Miss Wirth opened the 
door; and before she had time to take out the cash, the robbers rushed in upon her 
and, at the point of loaded revolvers and with great force and violence and threats, 
took out of the safe $1,387.10. The robber who had remained on the outside as a 
guard, just prior to the time that the money was taken out of the safe by the other 
robbers in the presence of Miss Wirth, brought in Lynch and Stucker and locked 
them, together with Miss Wirth, in the vault; and the three robbers then escaped 
with their loot. Mr. Enis extricated himself from the ropes with which he was 
bound and freed the other captives from the vault. The bank officials immediately 
notified the peace officers and the Missouri Bankers Association at Sedalia, but the 
robbers had made good their escape. The bank officials also notified the insurance 
company at once of the robbery and the loss; and the evidence tends to show that 
the plaintiff did all that was required of it to do according to the terms of the policy 
in order to be entitled to make claim for its loss. 

The petition alleges the execution and the delivery of the policy of insurance 
sued upon to the plaintiff by the defendant in consideration of the payment of pre- 
miums therefor. It alleges the terms and the conditions thereof, and alleges that, 
under the provisions of paragraph II as specified in section (i) of condition R of 
said policy, the defendant insured the plaintiff against loss of money or securities 
belonging to it to the amount of $3,000, from burglary or robbery committed upon 
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the premises owned. and occupied by plaintiff, in carrying on its business as a bank, 
upon the conditions in said policy set out, including the conditions indorsed in the 
indorsements thereon or riders thereto attached and by agreement made a part of 
said policy. It sufficiently alleges a loss of certain money belonging to plaintiff and 
being its property in the sum of $1,387.10, by robbery on or about November 9, 1934, 
while the same was locked in a safe in said premises under a time lock, and at a 
time when said policy was in full force and effect. It further alleges the full com- 
pliance by plaintiff with all of the terms, conditions, and requirements of said policy 
upon its part and alleges that, immediately upon said loss by said robbery, it made 
to the defendant proof of said loss and gave notice to all peace officers and others as 
required by said policy. It prays judgment against the defendant for the sum of 
$1,387.10, the amount of the loss incurred, with interest at 6 per cent. from said 
date. It may be said that the petition in all respects sufficiently states a cause of 
action under the policy against defendant for the loss sustained. 

The answer denies each and every allegation of plaintiff’s petition other than 
those expressly admitted. It specifically sets up the written indorsement thereon or 
rider agreement attached thereto and made a part of said policy as a complete 
defense to plaintiff’s recovery upon its claim for the full amount of its loss and 
alleges that it was liable to plaintiff under said indorsement or rider and the policy 
of which it was a part for only 15 per cent. of the amount of the insurance specified 
in paragraph II, section (i), condition R, of the policy, or for the sum of $450 only; 
and, by other allegations, it sets up that the loss complained of was not occasioned 
by robbery as defined in said policy, while said property was located within the 
assured’s premises within a vault, safe, chest, or similar receptacle locked by a 
time lock at the beginning of such robbery. It further specifically alleges that the 
time lock on plaintiff’s safe was not locked, wound, or set at the beginning of the 
robbery as alleged in the petition, but that said safe door was open at the beginning 
of the robbery. It further alleges that the money charged to have been taken was 
not under a time lock at the beginning of said robbery, as in said policy of insurance 
and indorsement thereto attached it was provided it should be kept; that there were 
not at least two employees or guards equipped with loaded firearms at each unlocked 
entrance door leading to the premises at the beginning of said robbery, as in said 
policy and indorsement was required; and that, by reason thereof, defendant was 
liable, under the provisions of said policy and under the indorsement or rider 
attached and referred to, for only 15 per cent. of the total loss, or for $450. By its 
answer it admitted such liability and tendered. such sum of $450 to plaintiff and 
offered to pay and did pay the same into court and offered that plaintiff might have 
judgment in said sum. 

At the close of the plaintiff’s case, the defendant requested a peremptory instruc- 
tion in the nature of a demurrer which was by the court overruled. Such request 
was again made at the close of the whole case and was again by the court overruled. 

Upon the trial, the policy of insurance, with all indorsements made thereon and 
riders attached thereto and made a part of said policy by agreement, was intro- 
duced in evidence. Evidence was also introduced tending to support the allegations 
of the petition with respect to the robbery alleged and the loss sustained by plaintiff 
by reason thereof and all other allegations, sufficient to entitle plaintiff to a sub- 
mission of its case. The cause was submitted to the jury upon the evidence adduced 
by plaintiff and a verdict was rendered in favor of plaintiff for the sum of $1,387.10 
to bear interest from November 9, 1934, the date of the robbery. Judgment thereon 
being rendered, the defendant, after unsuccessful motions for a new trial and in 
arrest of judgment, prosecutes this appeal 

Opinion. 

Upon this appeal, the defendant assigns error upon the action of the trial court 
in the refusal of its requested instruction in the nature of a demurrer at the close 
of plaintiff's case and again at the close of the whole case, and in the giving of 
ane A, C, and E as asked by plaintiff, and in the refusal of instructions Nos. 

5 and 8 requested by the defendant. It also assigns error on the part of the trial 
court in overruling its motion for a new trial and also in overruling its motion in 
arrest of judgment. ; 

1. The first point made by defendant is that the court erred in the refusal of 
its requested instruction in the nature of a demurrer to the evidence at the close 
of plaintiff's case and also erred in the refusal of its peremptory instruction requested 
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at the close of all of the evidence. The point is based upon the contention that 
the evidence discloses that the robbery was committed while both the safe and the 
vault were unlocked and standing open; that Miss Anna Wirth, cashier of the 
bank, was the only person present in the bank prior to and during the robbery who 
had the care and custody of the money in the bank; that the money taken was not 
taken from the person of Miss Wirth against her will by violence, force, or intimida- 
tion offered to her person; that Miss Wirth was not molested in any way nor made 
aware of the presence of the robbers until both the safe and the vault were unlocked 
and were standing open; and that the robbery was not begun until the vault and the 
safe were unlocked. 

The defendant admits that, under the evidence, a robbery was committed and 
that the plaintiff thereby lost the sum of $1,387.10 in money belonging to it while 
the same was in the safe in the vault in the bank premises. It contends that the 
issue is not whether a robbery was committed, but is whether or not the robbery 
which occurred had its beginning prior or subsequent to the time that the time lock 
on the safe in the bank vault was due to and did release the bolts of the safe door 
so that the money therein became accessible. It admits that, if the robbery began 
at a time when the safe containing the money was under time lock, the defendant 
is liable under the terms of the policy for the full amount of the loss, within the 
amount of the insurance provided; but it contends that, if the money in the safe was 
not under time lock at the time that the robbery began as defined in the policy, then 
the defendant is liable for 15 per cent. of the amount of the insurance only, or, in 
this case, for $450, unless at time of such robbery at least two guards were on duty 
at each entrance door of the bank equipped with loaded firearms. 

[2] In the cases of both State v. Kennedy, supra, and State v. Williams, supra, 
referred to, a series of acts done by the robbers both in and out of the immediate 
presence of the persons robbed, leading up to and culminating in the final act of 
“robbery” as defined by statute, was held a proper matter of evidence for considera- 
tion as a part of such robbery in establishing the robbery charged within the meaning 
of the statute. The felonious and forcible taking of property by violence inflicted 
on persons having the care or the custody of or the rightful access to such property 
or by putting such persons in fear of violence or by an overt felonious act com- 
mitted in the presence of such persons of which such persons were actually cogniz- 
ant is in no way essentially different from the requirements of such a felonious and 
forcible taking of property under the statute. Section 4058, R. S. 1929 (Mo. St. 
Ann. § 4058, p. 2856). “Robbery” as defined by section 4058, Revised Statutes of 
1929, is essentially the same as that defined by the policy. Robbery as defined by 
such statute is the felonious taking of the property of another from his person or 
it! his presence against his will by violence or by putting him in fear. What was 
ruled and held by the court in those cases controls this situation. Under the facts 
and the circumstances above set out (referred to in the record in this case), the 
beginning of the robbery is not to be limited to the taking place of the final act of 
the felonious and forcible taking of the money from the safe at the time it was taken 
or immediately thereafter by violence to the person of Miss Wirth, the custodian in 
charge thereof, or to the putting of her in fear or to any overt felonious act com- 
mitted in her presence; but the beginning of the robbery was with the first act 
performed by the robbers in pursuance of their plan to effect the robbery and in 
furtherance of the accomplishment of the robbery—that is, with their act in making 
an unlawful entry into the bank building—and such robbery continued through the 
series of acts by them which followed, culminating in the completed robbery. At 
the time that the robbers entered the building, which is to be taken as the beginning 
of the robbery as above stated, the safe containing the money was under time lock 
in the vault; and the vault was locked, as were also the doors and the entrances to 
the building. Not only so, but such money was under time lock in the same at the 
time that the other acts following the first mentioned, prior to the final consumma- 
tion shown of the robbery, were done by the robbers. Each of said acts was, as 
we have seen, a part of the one transaction of robbery and was done in furtherance 
thereof. The robbery must therefore, upon the facts in the record, be held to have 
had its beginning prior to the unlocking of the safe and the release of the time lock 
thereon and prior to the time that the robbers came upon the cashier when the safe 
was unlocked and the money in the safe was taken therefrom, and the full loss 
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suffered by the plaintiff, in the sum of $1,387.10, was covered under paragraph II 
of the provisions of the policy sued upon as specified in section (i) of condition R 
of said policy. 

[3, 4] 4. Moreover, if the policy sued upon as to its contractual provisions is 
susceptible of two constructions, that construction most favorable to the insured 
will be given. A provision reasonably susceptible of two meanings, one broader in 
scope than the other, will be interpreted most favorably to the insured. If whether 
the policy by its provisions was intended to cover robbery as ordinarily understood 
and as defined by the statute as the forcible taking of one’s property from one’s 
person Or one’s presence against one’s will or as something less than than be a 
debatable question under the terms of the policy, that construction should be given 
which is most favorable to the insured. Renshaw v. Missouri State Mut. Fire & 
Marine Ins. Co., 103 Mo. 595, 15 S. W. 945, 23 Am. St. Rep. 904; State ex rel. 
American Surety Co. of New York v. Haid, 325 Mo. 949, 30 S.W.(2d) 100; 
Walker, to Use of Foristel v. American Automobile Ins. Co. (Mo. App.) 70 
S.W.(2d) 82. That it is a debatable question is clear. 

It follows from what has been said that there is no error on the part of the 
trial court in the refusal of the instructions in the nature of demurrers requested 
by the defendant at the close of plaintiff’s case and again at the close of the whole 
case. State v. Kennedy, supra; State v. Williams, supra. That there was no error 
on the part of the trial court in granting instructions A, C, and E asked by plaintiff, 
and in refusing instructions 5 and 8 requested by the defendant, and that there was 
no error in the action of the court in overruling defendant’s motion for new trial 
and in arrest of judgment, are also clear. 

We have disposed of all of the assignments of error made by the defendant. 
We find no prejudicial error upon the trial. The cause was fairly tried, and the 
judgment is for the right party. The judgment of the trial court should be, and is, 
affirmed. 

Campbell, C., concurs. 

Per Curiam. 

The foregoing opinion of Reynolds, C., is adopted as the opinion of the court. 

The judgment is affirmed. 

All concur. 
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MISCELLANEOUS 


FOSTER v. LINCOLN FIRE INS. CO. OF NEW YORK. No. 7827. 
Circuit Court of Appeals, Fifth Circuit. Dec. 7, 1935. 
80 Federal Reporter (2d) 336. 
1. INSURANCE. 


Where agency contract provided for contract’s termination at will of either 
party upon 60 days’ notice, notification of agent by insurance company to cease 
writing insurance immediately, and wind up business within 60 days, held not breach 
of contract entitling agent to damages, especially where notice was given pursuant 
to company’s announced plan to withdraw from state, and company paid agent’s 

istomary drawing account during 60-day period. 

(For other cases, see Insurance, Dec. Dig. § 85.) 

2. INSURANCE. 

Even if agency contract required insurance company to continue its business for 
60 days after notice of termination of contract, agent could not recover on such 
theory, where he sued, not for commissions he could have earned in such 60-day 
period, but for damages measured by the destruction of his business. 

(For other cases, see Insurance, Dec. Dig. § 85.) 

Appeal from the District Court of the United States for the Northern District 
of Texas; James C. Wilson, Judge. 

Suit by W. L. Foster against the Lincoln Fire Insurance Company of New York. 
From a judgment sustaining a demurrer to the petition, plaintiff appeals. 

Affirmed. . 

Lem Billingsley, of Fort Worth, Tex., for appellant. 

Walter M. Van Nort and Will C. Thompson, both of Dallas, Tex., for appellee. 

Before Foster, Sibley, and Hutcheson, Circuit Judges. 

HurcuHeEson, Circuit Judge. 

This appeal is from a ruling and judgment on a demurrer of no cause of action. 
The suit for damages claimed breach of a fire insurance general agency contract 
and supplement the Chicago Fire & Marine Insurance Company had made with 
appellant, on November 1, 1930 and appellee had, on January 2, 1932, assumed. 
The petition set out the contract, the supplement, and the assumption agreement in 
full. The contract was not for a fixed term, but was of indefinite duration, with a 
provision in it for termination on 60 days’ notice. It named Foster general agent 
for the state of Texas, fixed his compensation at 10 per cent. in excess of agents’ 
commissions, and further agreed to pay a contingent commission of 10 per cent. of 
the net profits of the business.’ 

The supplemental agreement recited that Foster had become indebted to the 
company, and made provisions for the handling of collections and payment of the 
debt. 

The principal change effected by this agreement was that Foster should have 
a drawing account on the first and fifteenth of each month of $200; any balance 
earned to be applied on Foster’s debt. The termination letter written June 8, 
1933, after advising that the company had determined to cease writing business in 
Texas, went on to say: “In view of the foregoing, it is our sad duty to notify you, 
in accordance with Paragraph 9 of the agreement between you and the Lincoln Fire 
Insurance Company, of the termination of said agreement and of your appointment 
as General Agent at the expiration of sixty days from the receipt of this letter.” * 


1 Paragraph 9 provided: 

“This contract may be terminated at any time by either party giving the other party sixty 
days notice in writing, at the expiration of which time this contract shall cease and determine. 

“In the event of such determination, and after the expiration of the time named in said 
notice, all property and vouchers, if any, in the hands of said General Agent relating to the 
business of the Company shall be turned over to the Company, and there shall be a complette 
adjustment and settlement of all matters between the parties hereto, growing out of this agree- 
ment, upon the basis of its terms and conditions, and any balance due from either party to the 
other shall thereupon be paid, * * * and no charges shall be made by the General Agent in the 
settlement of his accounts or winding up the affairs of the business of said Company.” 

* Paragraph 6 provided: “In case of the termination of this contract before the end of 
any contingent year, the said General Agent will be paid the contingent commission, if any is 
due, at the end of the contingent year, on the net results of the business written from the 
beginning of the contingent year to the termination of the contract, but to include all losses to 
the end of the contingent year.” 


‘It further provided: “Immediately upon receipt of this letter please cease writing business 
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Plaintiff pleaded that the letter was a direct breach and violation of his general 
agency contract, in that, instead of terminating the contract after 60 days’ notice, 
it terminated the contract immediately, by its instructions to immediately cease 
writing business, and wind the general agency up. He alleged that these instruc- 
tions prevented him from reinsuring or otherwise providing for carrying on the 
valuable business he had built up; that if the contract had been terminated after 
60 days’ notice of defendant’s intention to terminate it instead of at once, plaintiff 
would and could have saved his business. He pleaded that defendant’s action 
therefore constituted a total and complete breach of plaintiff's contract with the 
resultant destruction of the agency and an earning from it of $6,000 a year, to his 
damage in the sum of $50,000, for which he sues. Finally, he alleged that defend- 
ant’s action was in bad faith, in that, without notifying plaintiff thereof, it had 
some two months before he received his notice, let its permit to do business in 
Texas expire. Plaintiff did not claim, he does not sue for, commissions; neither 
does he sue for salary or drawing account. He sues only for the value of the 
business lost when defendant terminated the contract. In his brief he thus states 
what he sued for: “The amended petition in the trial court was not for commissions 
which might be earned in the future; it was for damages against the defendant 
for the destruction of a valuable business that had been built up over the course of 
many years. It was for damages occasioned by the wrongful revocation of the 
agency contract.” 

Appellant here urges, as he did below, that though appellee did give him 60 
days’ notice of its intention to terminate the contract, it did not terminate the 
contract under and in accordance with that notice, but, on the contrary, it terminated 
it immediately upon the giving of the notice, and that the matter of breach stands 
in law as though no notice of intention to terminate had been given. Appellee, 
pointing out that the contract, having no definite term to run, is a contract at will, 
insists that nothing in it prevented its withdrawing from the state without liability 
to plaintiff for doing so. Moore v. Security Trust & Life Ins. Co. (C. C. A.) 168 
F. 496; Standard Life Ins. Co. v. Carey, 282 Pa. 598, 128 A. 537; Wheeler v. 
Hartford Life Ins. Co. (C. C. A.) 227 F. 369; Michigan M. L. Ins. Co. v. Thompson 
(C. C. A.) 266 F. 973; Couch on Insurance, vol. 3, § 574, pp. 1844—1845. Norti 
Carolina S. L. Ins. Co. v. Williams, 91 N. C. 69, 49 Am. Rep. 637. 


It insists, further, that it terminated the contract in strict accordance with the 
provisions for termination. Appellant, agreeing that the cases appellee cites do 
hold as it claims, declares that these cases were not well decided, and cites, 
as opposed to them, Merchants’ Life Ins. Co. v. Griswold (Tex. Civ. App.) 212 
S. W. 807, 809 and Wallace v. American Life Ins. Co., 111 Or. 510, 225 P. 192, 196, 
227 P. 465. Neither of these cases is so opposed. Griswold’s contract was for 
a fixed term. It provided: “Subject to the provisions hereinafter contained, this 
contract shall continue for a period of five years.” The court, discussing the line 
of cases appellee relies on here, said of them: “[These] cases were contracts 
terminable at will, and therefore have no application to the instant case.” Besides, 
that decision was reversed in Merchants’ Life Ins. Co. v. Griswold (Tex. Com. 


App.) 237 S. W. 232, upon a holding that- the contract had been properly revoked 
for cause. 


The Wallace Case, too, was, as far as the Supreme Court was concerned, a 
case of a time contract. The court said: “Much of the argument contained in 
defendant’s brief is devoted to the discussion of the right of defendant to terminate 
the contract at will owing to the absence of mutuality therein. This is a clear 
departure from the theory set forth by the pleadings and at the trial of this cause. 
From the record before us in the case at bar, the question of the right of the 
defendant to revoke the agency contract at will is not within the issues.” 


for the Lincoln and notify all of the agents reporting through you to cease writing. The Lincoln 
will withdraw from the State of Texas and has notified the Insurance Department of the State 
of its intention to do so. Please take up all commissions of authority and blank policies now in 
the hands of agents and send them to us together with any blank policies which you have on 
hand; also please close up the accounts and collect the balance due from each agency. All of 
the foregoing we hope that you will be able to accomplish within the next sixty days. We have 
not communicated with any of the agencies reporting through you, leaying that to you to 
handle. * * * Messrs. Cravens, Dargen & Co. will wind up the affairs not under the general 
agency. They will not in any way disturb your agencies but they assure us they will be glad to 
cooperate with you in any way possible, and cordially invite you to communicate with them.” 
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Pointing out that the case was submitted below on the theory that the agency 
was revoked for cause, the court held that must be the theory on appeal, and it 
could not now be claimed that the contract was not at will, and revocable without 
cause. 

[1] But all questions of contract at will aside, it is plain, we think, that appel- 
lant’s petition stated no case. The company had the right to terminate the contract 
on 60 days’ notice. When terminated, the contract was at an end. The parties 
must have intended by it that the 60-day notice should be given just as it was 
given; that the winding up of the agency should commence at that time. Any other 
view would not, we think, be reasonable. It can hardly be claimed that it was 
intended by the contract that after the 60-day notice of intention to terminate had 
been given, the company and the agency would continue writing business through 
the 60 days in full swing. The notice period was, without doubt, intended as a 
winding up period. There was then no breach of the contract in coupling the 
direction to cease writing with the notice of intention to terminate; especially as 
these directions were given pursuant to the company’s announced plan and purpose 
to withdraw from the state. 

[2] But if we assume that the contract required the company to continue 
business at full swing during the notice period, and the company should have per- 
mitted plaintiff to go on writing policies, plaintiff does not plead a case for damages 
on this theory. Such a case would be for earnings he could have made in the 60 
days’ period, if he had continued writing. 

Defendant pleaded, and in the argument before us it was agreed, that plaintiff 
had been paid his drawing account of $400 a month for the full 60 days. Assuming, 
as he pleads, that he would have earned $6,000 a year, or $500 a month instead of 
the $400 that he drew, nothing in the pleadings shows that the monthly writings were 
regular, or in which months earnings would have accrued. Particularly is it 
not pleaded that in the two months covered by the notice he would have earned 
more than, or as much as, the $400 a month paid him in them. But more, he does 
not sue for commissions. He sues for damages, measured by the destruction of his 
business. This and not commissions, is what he sued for. His petition shows this; 
his brief affirms it. He made out no case for this. 

The demurrer was rightly sustained. 

The judgment is affirmed. 

Sibley, Circuit Judge (concurring). 

I concur in the judgment on the ground stated in the last two paragraphs of 
the opinion that no case is pleaded of loss of earnings due to withdrawal of 
authority to write insurance during the 60 days between the giving of notice and 
the termination of the contract under the notice. 


MILLER, Collector of Internal Revenue v. HOCKING GLASS CO. No. 6801. 
Circuit Court of Appeals, Sixth Circuit. Dec. 12, 1935. 


80 Federal Reporter (2d) 436. 
2. INSURANCE. 


Under a policy providing for “earnings insurance,” insured is protected in 
earnings which it would have enjoyed had there been no interruption of business. 
(For other cases, sce Insurance, Dec. Dig. § 507.) 

_ Appeal from the District Court of the United States for the Southern 
District of Ohio, Eastern Division; Benson W. Hough, Judge. 

__Action by the Hocking Glass Company against Newton M. Miller, Collector 
of Internal Revenue. From a judgment for plaintiff (5 F. Supp. 355), defendant 
appeals. 

Reversed and remanded. : 

John MacC. Hudson, of Washington, D. C. (Sewall Key, Frank J. Wide- 
man, and $. Dee Hanson, all of Washington, D. C., and Francis C. Canny, of 
Dayton, Ohio, on the brief), for, appellant. 

Paul E. Shorb, of Washington, D. C. (J. W. Deffenbaugh, of Lancaster, 


Ohio, and Covington, Burling, Rublee, Acheson & Shorb, of Washington, D. C., 
on the brief), for appellee. 

Before Hicks, Simons, and Allen, Circuit Judges. 

ALLEN, Circuit Judge. 

Appeal from a judgment in action for tax refund. (D. C.) 5 F. Supp. 355. 
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The appellee, a manufacturer of glassware, obtained fire insurance upon its 
buildings and equipment, and also policies under which the insurers agreed that 
in case of the destruction or damage by fire of appellee’s physical property, they 
should be liable “for the actual loss sustained consisting of net profits on the 
business which is thereby prevented,” and for fixed charges and expenses con- 
tinuing during the suspension of business.’ 

During the life of these policies a fire destroyed substantially all of appel- 
lee’s buildings, machinery, equipment and supplies. Appellee expended all 
proceeds from its insurance policies above described in the acquisition of new 
buildings, equipment, machinery, supplies, etc. The new plant was larger than 
the old, and the units in production were {materially increased. 

Appellee returned as taxable income for the year 1924 the sum of $260,- 
168.78, received in an amicable adjustment under the use and occupancy insur- 
ance policies, on which a tax was levied and paid. Appellee in its reply concedes 
that in the income tax return filed by it for the year 1924 it deducted all fixed 
charges and expenses which were proper deductions for said period. Later 
appellee made timely claim for refund of $32,521.09 of the tax paid, and upon its 
rejection brought this suit against the Collector for the amount thereof. Upon 
written waiver of a jury trial the District Court gave judgment for appellee, 
holding in substance that the right to use and occupancy is a property right, and 
that hence it was property within the meaning of section 203 (b) (5) of the 
Revenue Act of 1924, 43 Stat. 256 [title 26, § 934 (b) (5) (now section 112 [f] 
U. S. C.) now 26 U. S. C. A. § 112 (£) and note],° and that such property being 
destroyed by fire had been involuntarily converted into money which in good 
faith, under regulations prescribed by the Commissioner with the approval of 
the Secretary, was expended in, the acquisition of other property similar or 
related in service or use to the property so converted, and that the insured 
realized no taxable gain. 

[1-3] We think the court erred in its conclusion of law and applied a 
statute which does not cover the situation presented in this record. Since 
fixed charges and expenses necessarily paid during suspension of the business 
were deducted for the year 1924, no question arises as to allocation of the sum 
received. The insurers agreed to be liable for the actual loss sustained “con- 
sisting of net profits” measured by the profits of the preceding year. The 
purpose expressly stated was to insure anticipated earnings which might be 
interrupted by the destruction of the plant, earnings to arise out of “the 
business which is thereby prevented.” So regarded, the sum received was tax- 
able income within the broad provisions of section 213 (a) of the Revenue Act 
of 1924, 43 Stat. 267, title 26, § 954 (a) [now § 22 (a)], U. S. C. (now 26 U. S.C. A. 
S$ 22 (a), 42 and note). The use to which the appellee put these particular 
insurance proceeds does not affect the question. If income is taxable, the 
manner in which it is expended does not relieve the owner thereof from the tax. 


1“The conditions of this contract are that if the buildings, described above, and/or machinery 
and/or equipment contained therein, be destroyed or damaged by fire occurring during the term of 
this policy so as to necessitate a total or partial suspension of business, this company shall be liable 
under this policy for the actual loss sustained consisting of net profits on the business which is 
thereby prevented, and such fixed charges and expenses pertaining thereto as must necessarily con- 
tinue during a total or partial suspension of business and such expenses as are necessarily incurred 
for the purpose of reducing the loss under this policy, for not exceeding such length of time 
(commencing with the date of the fire and not limited by the date of expiration of this policy), 
as shall be required with the exercise of due diligence and dispatch to rebuild, repair or replace 
such part of said buildings, and machinery and equipment as may be destroyed or damaged. 
ee» 


* Section 934. If property (as a result of its destruction in whole or in part * * *) is 
compulsory or involuntarily converted into property similar or related in service or use to the 
property so converted, or into money which is forthwith in good faith, under regulations pre- 
scribed by the Commissioner with the approval of the Secretary, expended in the acquisition of 
other property, similar or related in service or use to the property so converted, * * * no gain 
or loss shall be recognized. 

8 Section 954. The term “gross income” includes gains, profits, and income derived from 
salaries, wages, or compensation for personal service * * * of whatever kind and in whatever 
form paid, or from professions, vocations, trades, businesses, commerce, or sales, or dealings in 
property, whether real or personal, growing out of the ownership or use of or interest in such 
property; also from interest, rent, dividends, securities, or the transaction of any business carried 
on tor gain or profit, or gains or profits and income derived from any source whatever. The amount 
of all such items shall be included in the gross income for the taxable year in which received by 
the taxpayer, unless, under methods of accounting permitted under subdivision (b) of section 
953 [section 212], any such amounts are to be properly accounted for as of a different period 
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The policies offered the usual business interruption insurance, which might 
better be termed earnings insurance. Under such a policy the insured is protected 
in the earnings which it would have enjoyed had there been no interruption of 
business. Hartford Fire Ins. Co. v. Wilson & Toomer Fertilizer Co., 4 F.(2d) 
835, 837 (C. C. A. 5); Hutchings v. Caledonian Ins. Co. of Scotland (D. C.) 52 
F.(2d) 744: Fidelity-Phenix Fire Ins. Co. of New York v. Benedict Coal Corpora- 
tion, 64 F.(2d) 347, 352 (C. C. A. 4).4 

[4] If appellee’s buildings had not been destroyed in the ordinary course of 
business, earnings would have been realized which, after the deduction of fixed 
charges, would have been taxable as net income. When the plant was destroyed, 
by virtue of the policies appellee received the sum in lieu of earnings. This con- 
stituted taxable income, and section 203 (b) (5) of the Revenue Act of 1924 has 
no application. 

The judgment is reversed and the cause remanded. 


GENERAL REINSURANCE CORPORATION v. PINK, Superintendent 
of Insurance. 
Court of Appeals of New York. Jan. 7, 1936. 
199 Northeastern Reporter 508. 

INSURANCE. 

Statute prohibiting domestic insurance corporation from investing its funds, 
except not more than 50 per centum of its surplus funds, in stock of other insurance 
pig ey held to include gift of stock of another insurance company (Insurance 
aw, § 16, subds. 4, 12). 

(For other cases, see Insurance, Dec. Dig. § 8.) 


Appeal from Supreme Court, Appellate Division, Third Department. 

Proceeding by the General Reinsurance Corporation for certiorari order to 
Louis H. Pink (George S. Van Schaick), as superintendent of insurance of the 
state of New York. From an order of the Appellate Division, Third Department 
(243 App. Div. 153, 277 N. Y. S. 335), unanimously reversing a determination of 
the superintendent of insurance, the superintendent of insurance appeals. 

Order reversed and determination of superintendent of insurance confirmed. 

John J. Bennett, Jr., Atty. Gen. (Henry Epstein and Robert N. Rose, of New 
York City, of counsel), for appellant. 

Hartwell Cabell, Milton B. Ignatius, and James M. Lown, all of New York 
City, for respondent. 

Croucu, Judge. 

The General Alliance Corporation is a domestic business corporation. The 
General Reinsurance Corporation is a domestic insurance corporation authorized to 
issue various kinds of insurance, but actually confining itself to reinsurance and 
excess insurance. The North Star Insurance Company is also a domesti¢ insurance 
corporation conducting a fire reinsurance business. In 1932 the General Alliance 
Corporation owned all the stock, except directors’ qualifying shares, both of the 
General Reinsurance Corporation and the North Star Insurance Company. In May 
of that year the General Alliance Corporation transferred to the General Reinsur- 
ance Corporation as a gift 7,925 shares of the stock of the North Star Insurance 
Company. The purpose of the gift is stated to have been a desire to strengthen 
and increase the surplus of the General Reinsurance Corporation which had 
declined under the prevailing shrinkage in general security prices. There is here 
no question of the financial soundness of any of the companies referred to, nor 
are we concerned with the validity of the gift or the motive which prompted it. 

In 1933 the transaction came to the attention of the superintendent of insur- 
ance as part of an examiner’s routine report on the condition and affairs of the 
General Reinsurance Corporation. The examiner, pursuant to the usual formula, 
estimated the value of the North Star stock at $2,274,078.75 and determined that 
there was a statutory excess of insurance company stock owned by the General 
Reinsurance Corporation amounting to $919,184.89. Accordingly the examiner 
deducted that excess as an asset not admitted in the financial statement. To that 
portion of the examiner’s report, the General Reinsurance Corporation objected. 
\ hearing was had before the superintendent of insurance, the objection was over- 


_  *Hubbard’s Where Fire Insurance Leaves Off (1930) c. 8; Encyclopedia of Insurance in 
the United States (1930) 249, 250; Wolfe’s Principles of Property Insurance (1930) c. 10; Hueb- 
ner’s Property Insurance (1929) 203, 204. 
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ruled, and the examiner was sustained. Thereupon this proceeding was brought to 
review the superintendent’s ruling. The dispute hung upon an interpretation of 
subdivision 4 of section 16 of the Insurance Law (Consol. Laws, c. 28) which pro- 
vides, among other things, that “no such funds of any domestic corporation shail 
be invested in * * * stock of any insurance corporation, * * * [except] * * * a 
stock insurance corporation, other than life, * * * may invest not more than fifty 
per centum of its surplus funds directly in the stocks of other insurance corpora- 
tions.” The petitioner contended that the statute related solely to the investment of 
existing capital and surplus; or, differently expressed, that it had reference solely 
to a situation where existing funds or assets of a corporation are to be disbursed 
or used to acquire another asset consisting of shares of stock in another insurance 
company; and, hence, that donated property in any form and of any sort. could be 
owned and held by an insurance corporation as an asset free from the limitations 
on the character of investments imposed by statute. 

With that contention the Appellate Division agreed, and accordingly annulled 
the determination of the superintendent of insurance. 

We take the other view. The literal language quoted above, construed in the 
light of its statutory setting permits, we think, no such interpretation as that con- 
tended for. Construed in the light of its obvious purpose and of its underlying 
policy, that interpretation becomes impossible and noxious. 

[1, 2] Section 16 of the Insurance Law is a fairly comprehensive investment 
code for insurance corporations. No interpretation of a word, phrase, or sen- 
tence contained in it should be made without reference to the scheme of the entire 
section. One notes at the outset that the section deals affirmatively with the invest- 
ment of the minimum capital required by law, and then with the residue of the 
capital and the surplus moneys and funds. Into one or the other of these categories 
would seem to fall all the assets of a corporation, leaving no room for a tertium 
quid in the shape of a gift. “No such funds”—the phrase which opens subdivision 
4—refers to the preceding categories. If they are all inclusive, as we think, then 
the gift when given is included, and is subject both to the prohibition and to the 
exception of that subdivision. The gift was no less an investment because it came 
to the donee already invested in the form of stock. Moreover, when we come to 
subdivision 12, we find a repetition of the prohibition against funds invested in the 
stock of another insurance company; and there the prohibition is coupled with a 
command directed to the corporation which owns such prohibited securities to dis 
pose of them as provided. There can be little doubt about the meaning of the 
phrase “be invested” in subdivision 12, and there is no good reason for giving it 
another meaning in subdivision 4. 

Going beyond the mere letter of the particular statutory provision, we find not 
only in the context of section 16, but in many other provisions of the Insurance Law 
and of cognate statutes, clear indication of the legislative intent. It is trite to sa\ 
that the insurance business in its manifold forms affects the public as few others 
do, and hence that the financial stability of insurance companies is an element of 
prime importance to the public. Without referring in detail to the many scattere?| 
ae obviously framed for purposes of safety and security, we may sa) 
broadly that almost all of them were evoked by dire experience. So when the 
Legislature has in substance said that the assets of insurers in an amount equal to 
their liabilities, their capital, and at least 50 per cent. of their surplus should be 
invested in specified types of securities, which exclude the stock of other insurers, 
we may be reasonably certain it did not intend that the surplus of any company 
should, by gift or otherwise, be built up in disregard of the limitation. It intended 
for competitive reasons to grant insurers an opportunity to secure business through 
control of other companies so far, and only so far, as might be consistent with 
safety and stability. In short, the intent was that all assets from whatever source 
derived should be subject to the provisions of section 16. 

The order appealed from should be reversed and the determination of the 
superintendent of insurance confirmed, with costs in all courts. 

Crane, C. J., and Lehman, O’Brien, Hubbs, Loughran, and Finch, JJ., concur. 

Ordered accordingly. 
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STATE ex rel. ALLSTATE INS. CO. v. BOWEN et al. (two cases). 
Nos. 25527, 25528. 
Supreme Court of Ohio. Jan. 8, 1936. 
199 Northeastern Reporter 355. 
1. INSURANCE. 

Insurance business is one of public interest, affecting all classes of people and 
property, and is therefore properly subject of legislative regulation and control, and 
domestic and foreign corporations engaged in ‘insurance business must conform 
their business and contracts to statutes regulating and controlling them. 

(For other cases, see Insurance, Dec. Dig. § 3.) 

2. INSURANCE. 

Refusal of state superintendent of insurance to renew licenses of foreign insur- 
ance companies held proper, evidence supporting superintendent’s conclusion that 
advertising of companies was misleading. 

(For other cases, see Insurance, Dec. Dig. § 20.) 


3. INSURANCE. ’ 

State superintendent of insurance, in dealing with foreign insurance companies 
and with insurance agents generally, is vested with sound discretion, in exercise of 
which he is answerable to no one, except for abuse. 

(For other cases, see Insurance, Dec. Dig. § 23.) 

4. INSURANCE. 


Statute providing that no “person” should receive insurance applications unless 
a resident and duly licensed did not refer exclusively to insurance agents, word 
“person” comprehending corporations (Gen. Code, § 644). 

(For other cases, see Insurance, Dec. Dig. § 20.) 

5. INSURANCE. 

Statutes precluding any one from receiving insurance applications except 
licensed resident, and requiring policies to be issued and countersigned by duly 
authorized resident agent, construed so that licensed foreign insurance company 
might not procure applications by mail, but only by personal solicitation by resi- 
dent agent, held not to deny due process or equal protection, nor affect any one 
beyond territorial limits of state (Gen. Code, §§ 644, 5438; Const. U. S. Amend. 14). 

(For other cases, see Insurance, Dec. Dig. § 4.) 

10. INSURANCE. 

; Where state superintendent of insurance refused to renew licenses of foreign 
insurance companies, Supreme Court would not require such renewal on claim that 
companies had subsequently eliminated advertising complained of and had sub- 
stantially complied with requirements of insurance department. 

(For other cases, see Insurance, Dec. Dig. § 20.) 

Syllabus by the Court. 


1. The business of insurance is one of public interest, affecting all classes of 
people and property, and is therefore properly the subject of legislative regulation 
and control. Domestic and foreign corporations engaged in the insurance business 
in Ohio must conform their business and contracts to the provisions of the statutes 
of Ohio regulating and controlling the same. Verducci v. Casualty Co. of America, 
96 Ohio St. 260, 117 N. E. 235, approved and followed. 

2. The superintendent of insurance of the state of Ohio, in dealing with 
foreign insurance companies, and with insurance agents generally, is by the very 
nature of his duties vested with a sound discretion, in the exercise of which he is 
answerable to no one, except in case of its abuse. 

3. It is not necessary that all persons be made amenable to the same laws in 
order to have equal protection of the law, as equal protection of the law means 
the protection of equal laws. The equal protection clause of the Federal Constitu- 
tion indulges neither technical distinctions nor subtle niceties. 

4. The state of Ohio is free to adopt any economic measure reasonably deemed 
to promote public welfare, and to announce that policy by legislation fitted to its 
purpose. The courts are without authority either to declare such policy, or, when 
it is declared by the Legislature, to override it. If the laws passed by the state 
are seen to have a reasonable relation to a proper legislative purpose and are neither 
arbitrary nor discriminatory, the requirements of due process are satisfied. 

5. A man has had his day in court when he has been afforded a reasonable 
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opportunity to be heard after a reasonable notice of such hearing. These are con- 
stitutional rights, but they are not of such sanctity that they cannot be waived. 

6. Sections 644 and 5438, General Code, are neither discriminatory nor arbi 
trary. Neither of these sections denies due process nor equal protection of the 
laws, nor does either affect any one beyond the territorial limits of the state of 
Ohio, and both sections are in harmony with the Fourteenth Amendment to the 
Federal Constitution. 

Original actions in mandamus by the State, on the relation of the Allstate 
Insurance Company, against Robert L. Bowen, superintendent of insurance, and 
another, as consolidated.—[Editorial Statement. ] 

Writs denied. 

These are original actions in mandamus, instituted in this court and consoli- 
dated by its order. The relators, the Allstate Insurance Company and the Allstate 
Fire Insurance Company, both Illinois corporations, are wholly-owned subsidiaries 
of Sears, Roebuck & Co., and were licensed to transact business in Ohio on May 
2, 1932. They claim that the respondent Robert L. Bowen, superintendent of insur- 
ance, on June 21, 1935, without prior notice or hearing, refused to renew their 
licenses for the annual period commencing March 1, 1935. 

The respondent J. Paul Wagner (vice Alfred A. Benesch), director of com- 
merce, is joined as a party because the superintendent of insurance is under the 
supervision and control of the director of commerce. 

The relators pray for writs of mandamus to compel respondents to grant 
renewal licenses and for a judgment of the court: (1) That their method of doing 
business, as heretofore carried on in Ohio, is not in contravention of the laws of 
the state; (2) that if the insurance laws of Ohio, particularly sections 644 and 
5438, General Code, were subject to the construction and effect given to them by 
the superintendent of insurance, such construction and application would render 
these statutes obnoxious to the equal protection and due process provisions of the 
Fourteenth Amendment to the Constitution of the United States. 

Three reasons were given by the superintendent of insurance for his refusal 
to renew relators’ licenses: 

(1) That relators solicited insurance on property in Ohio, procured applica- 
tions for insurance, and caused insurance to be placed on property in Ohio other- 
vise than through legally authorized agents in this state, and thereby failed to 
comply with the insurance laws of Ohio, in particular sections 644 and 5438, 
General Code. 

(2) That relators have failed to create an agency organization as represented 
to Charles T. Warner, former superintendent of insurance of Ohio, in that in 1934 
applications for agents’ licenses for four individuals were made, which agents’ 
licenses were issued, and that in 1935 applications were made for the same number 
of agents, with no additional applications being made. 

(3) That the advertising used by relators is misleading in that it tends to 
create an impression in the minds of the insuring public of Ohio that the assets of 
Sears, Roebuck & Co. could be held to satisfy claims against the Allstate Insur- 
ance Company and the Allstate Fire Insurance Company. 

{It is claimed that the following questions are presented: 


(a) Whether section 644, General Code, which provides that “no person shall 
procure, receive, or forward applications for insurance unless a resident of this 
state and duly licensed by the Superintendent of Insurance,” prohibits a foreign 
insurance company authorized to transact business in this state and which has 
licensed agents in this state from receiving by mail at its home office applica- 
tions for insurance on Ohio property directly from its customers. 

(b) Whether section 5438, General Code, which provides that “an insurance 
company or agent legally authorized to transact insurance business in this state 
shall not write, place or cause to be written or placed, a policy, renewal of 
policy or contract for insurance upon property, situated or located in this state, 
except through a legally authorized agent in this state, who shall countersign 
all policies so issued and enter the payment of the premium upon his record,” 
ineans that a licensed foreign insurance company may not itself, in the first 
instance, procure by mail from persons in Ohio or elsewhere applications for 
insurance on property in Ohio, prepare policies pursuant to such applications, 
and then transmit them to an Ohio agent to be countersigned and delivered. 

(c) Whether section 644 or section 5438, General Code, if given the construc- 
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tion that a licensed foreign insurance company may not itself procure applica- 
tions for insurance on Ohio property by mail, but only by personal solicitation 
by Ohio agents, would not be rendered repugnant to the Fourteenth Amend- 
ment to the Federal Constitution as arbitrarily discriminating against licensed 
foreign insurance corporations. 

(d) Whether said sections, or either of them, if construed to prohibit foreign 
insurance companies licensed in Ohio from receiving applications for insurance on 
property in Ohio through mail at their home offices directly from citizens of Ohio 
and other states and forwarding policies from their home offices to licensed resident 
Ohio agents for countersignature and delivery, would not give to said sections extra- 
territorial effect and thus render them invalid. 

(e) Whether said sections, or either of them, if construed to prohibit any 
insurance company from itself directly procuring applications for insurance on Ohio 
property, and to compel in every instance personal solicitation by an agent, would 
not violate the Fourteenth Amendment to the Federal Constitution by imposing on 
insurer and insured restrictions and costs not warranted as a reasonable regulation 
of the business of insurance, as carried on by relators. 

({) Whether the refusal to renew relators’ licenses was justified by the alleged 
reason (of itself or together with any other alleged cause) that the representa- 
tives of relators had stated to the former superintendent of insurance, late in 1934, 
that they anticipated an increase in the number of relators’ agents in Ohio, whereas 
in fact no increase in the number of agents for 1935 was asked for. 

(g) Whether there is any substantial or sufficient basis in fact for the ex parte 
finding of the superintendent that the advertising used by relators tends to create 
an impression “in the minds of the insurance public of Ohio” that the assets of 
Sears, Roebuck & Co. could be held to satisfy claims against the relators; and 
whether for this purported cause (of itself or together with any other alleged cause) 
the superintendent was authorized to deny renewal of relators’ licenses. 

The cases were submitted upon a stipulation of facts and the depositions of 
M. A. McGrath and Michael J. Ryan, agents of of relators in Cleveland, Ohio. 

As sections 644 and 5438, General Code, are specifically attacked in this action, 
they are herein set out: 


Section 644: “No person shall procure, receive, or forward applications for 
insurance unless a resident of this state and duly licensed by the Superintendent of 
Insurance. Upon written notice by an insurance company authorized to transact 
business in this state of its appointment of a person to act as its agent the super- 
intendent of insurance shall, if he is satisfied that the appointee is a suitable person, 
and intends to hold himself out in good faith as an insurance agent, issue to him 
a license which shall state, in substance, that the company is authorized to do busi- 
ness in this state and that the person named therein is the constituted agent of the 
company in this state for the transaction of such business as it is authorized to 
transact therein. Such notice shall be upon a form furnished by the superintendent 
of insurance and shall be accompanied by a statement under oath by the appointee 
which shall give his name, age, residence, present occupation, his occupation for the 
five years next preceding the date of the notice, and such other information, if any, 
as the superintendent of insurance may require, upon a blank furnished by him. 
The superintendent of insurance after the granting of such license, for cause shown, 
and after a hearing may determine any person so appointed, or any person here- 
tofore appointed as agent, to be unsuitable to act as such agent, and shall thereupon 
revoke such license and notify both the company and the agent of such revocation. 
Unless revoked by the superintendent of insurance, or unless the company by written 
notice to the superintendent cancels the agent’s authority to act for it, such license 
and any other license issued to an agent or any renewal thereof shall expire on 
the last day of February next after its issue. But any license issued and in 
force when this act takes effect or thereafter issued, may, in the discretion 
of the superintendent, be renewed for a succeeding year or years by a renewal 
certificate without the superintendent’s requiring the detailed information required 
by this act. A foreign company shall pay a fee of two dollars for every such 
license and for each renewal thereof. While such license remains in force, a 
foreign company shall be bound by the acts of the person named therein within his 
apparent authority as its acknowledged agent.” 

Section 5438: “An insurance company or agent legally authorized to transact 
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insurance business in this state shall not write, place or cause to be written or placed, 
a policy, renewal of policy or contract for insurance upon property, situated or 
located in this state, except through a legally authorized agent in this state, who 
shall countersign all policies so issued and enter the payment of the premium upon 
his record. The writing, renewal, placing or causing to be written or placed of a 
policy of insurance, in any other manner or form is a violation of the law providing 
for the payment of taxes by foreign insurance companies doing business in the state 
of Ohio, as set out and provided in this chapter. Provided, that any authorized 
agent of an insurance company duly authorized to transact business in this state may 
procure the insurance of risks or parts of in other like companies duly authorized 
to transact business in this state, and may pay a commission thereon to such agent. 
But such insurance shall be consummated through a duly licensed resident agent only 
of the company taking the risk. Provided further, that any authorized agent of 
an insurance company duly authorized to transact business in this state may accept 
business from such insurance brokers only as duly authorized and licensed as pro- 
vided in section 644-2, and such agent may pay a commission thereon to such broker.” 

Tolles, Hogsett & Ginn, of Cleveland, Sonnenschien, Berkson, Lautmann, Levin- 
son & Morse, of Chicago, Ill., and Wilbur E. Benoy, of Columbus, for relators. 

John W. Bricker, Atty. Gen., Thomas M. Miller, of Canton, and Paul R. 
Gingher, of Columbus, for respondents. 

STEPHENSON, Judge. 

These cases resolve themselves into two propositions of law: First, do sections 
644 and 5438, General Code, or either of them, contravene the Fourteenth Amend- 
ment to the Constitution of the United States? Second, if these sections of the 
Code are constitutional, did the superintendent of insurance in refusing to renew 
relators’ licenses transcend the authority conferred upon him by such section of the 
Code: 

The first section of the Fourteenth Amendment to the Federal Constitution 
reads as follows: 

“All persons born or naturalized in the United States, and subject to the juris- 
diction thereof, are citizens of the United States and of the State wherein they 
reside. No State shall make or enforce any law which shall abridge the privileges 
or immunities of citizens of the United States; nor shall any State deprive any 
person of life, liberty, or property, without due process of law; nor deny to any 
person within its jurisdiction the equal protection of the laws.” 

This constitutional provision is usually referred to in brief as the “due process 
and equal protection clause.” 

[1] The right of the state to regulate all kinds of insurance is fundamental. We 
adhere to the first two paragraphs of the syllabus in the case of Verducci v. Casualty 
Co. of America, 96 Ohio St. 260, 117 N. E. 235, as follows: 

“The business of insurance, is one of public interest, affecting all classes of 
people and property, and is therefore properly the subject of legislative regulation 
and control. 

“Domestic and foreign corporations engaged in the insurance business in Ohio 
must conform their business and contracts to the provisions of the statutes of Ohio 
regulating and controlling the same.” 

Let it not be overlooked that a casualty company was being dealt with in the case 
just cited. 

The superintendent of insurance is given broad statutory powers. The nature 
of the business that he is authorized to supervise requires it, and, in addition, he is 
clothed with broad implied power in order that he may carry into effect the powers 
expressly delegated. The statutes involved in this case are remedial and should 
receive a liberal construction to the end that they may subserve the purpose of their 
enactment. 

Up to this time this court has not announced it as the law that the superin- 
tendent of insurance is vested with discretionary power, yet in the dicta in the 
cases of State ex rel. European Accident Ins. Co. v. Tomlinson, Supt. of Insurance, 
101 Ohio St. 459, 129 N. E. 684, 686, and State ex rel. National Mutual Ins. Co. v. 
Conn, Supt. of Insurance, 115 Ohio St. 607, 155 N. E. 138, 142, 50 A. L. R. 473, 
his right to exercise such discretionary power is implied. 

Chief Justice Marshall, in the Conn Case, said: 
“Insurance companies may not operate in the state of Ohio without a license, and 
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it necessarily follows that the superintendent of insurance is invested with a meas- 
ure of discretion in granting or withholding such license. 

“This proposition is not one of first impression.” 

He cites the Tomlinson Case in which Jones, J., of this court said: 

“The law gives him [the Superintendent of Insurance] continuing powers of 
supervision and requires him to see that the insurance laws are enforced. And while 
no specific power of revocation has been lodged in him, we are constrained to the 
view that this clause of the section gave him full authority to revoke the license, 
* * * in order to secure compliance with the insurance laws.” 

The stipulation of facts and the two depositions cover 115 pages of the record. 
The stipulation is elaborate in the extreme, and, as contended by counsel, contains 
much that can in no wise assist the court in determining the law of these cases. It 
is stipulated that the Allstate Insurance Company and the Allstate Fire Insurance 
Company are Illinois corporations, with their principal offices in Chicago. The 
Allstate Insurance Company was incorporated March 26, 1931, and on December 31, 
1934, had a capital of $350,000 and a surplus of $666,643.67. The Allstate Fire 
Insurance Company was incorporated December 30, 1931, and on December 31, 1934, 
had a capital of $200,000 and surplus of $150,634.56. 

The Allstate Insurance Company is authorized by its charter to make contracts 
of insurance insuring against any hazard resulting from the ownership, maintenance, 
or use of any automobile. The Allstate Fire Insurance Company by its charter is 
authorized to do a general fire insurance business, but has at all times confined its 
business to automobile coverage. 

All the outstanding capital stock of the Allstate Insurance Company has at all 
times been owned by Sears, Roebuck & Co., a corporation. The capital stock of the 
Allstate Fire Insurance Company has at all times been owned by the Allstate Insur- 
ance Company. 

A list of the different states in which these companies have been licensed to 
transact business is stipulated, likewise a recital of experiences had by the companies 
in Kentucky and West Virginia. This recital is neither helpful nor hurtful. 

On May 2, 1932, the superintendent of insurance of the state of Ohio issued 
licenses to each of these companies, authorizing them to transact business in Ohio 
and licenses to the companies were subsequently issued as of March 1, 1933, and 
March 1, 1934. 

The Allstate Insurance Company has approximately fifteen hundred policy- 
holders in this state, and the Allstate Fire Insurance Company has approximately 
one thousand policyholders in the state. The Allstate Insurance Company has 
approximately $100,000 invested in mortgage loans in the state. 

At the time of filing these actions and for some time prior thereto, these com- 
panies maintained an office in the Guardian building at Cleveland, Ohio, and their 
agents, duly licensed by the insurance department of the state of Ohio, were in 
charge of such office until March 1, 1935. 

\When the companies were admitted to this state, they appointed one Irving E. 
Nack, an employee of Sears, Roebuck & Co., as their Ohio agent, and an agent’s 
license was applied for. 

The insurance department of Ohio was then advised that Nack was not in the 
insurance business and his only functions as agent would be to countersign and 
deliver policies upon Ohio property, and to record premiums; that all policies were 
to be prepared by the companies following inquiries received at the home offices 
through the mail direct from persons desiring insurance as a result of the companies’ 
advertising, and with all this knowledge a license was issued to Nack. 

On May 26, 1932, the companies applied for an agent’s license for one A. W. 
Gottschalk, an employee of Sears, Roebuck & Co., and he was duly licensed as an 
agent for the State of Ohio on July 13, 1932, after the companies had been advised 
by letter from the insurance department of Ohio, bearing date of June 11, 1932, that 
it did not approve of the practice of licensing as insurance agents the employees of 
mercantile establishments, and in such letter the companies were advised that such 
practice would not be continued extensively. 

On May 11, 1934, the Ohio Association of Insurance Agents, Inc., filed a com- 
plaint with the superintendent of insurance of the state of Ohio in which complaint 
it was charged that Gottschalk and Nack were employees of Sears, Roebuck & Co.; 
were not engaged in the insurance business; were not “bona fide” agents within the 
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meaning of section 644-1, General Code, and that the practice of Gottschalk and 
Nack of signing policies in blank or having some one at the home office of relators 
countersign such policies, using their names, was in violation of section 5438, Gen- 
eral Code. 

Charles T. Warner, the then superintendent of insurance, acquainted the relator 
companies with the charges. Prior thereto, relators had informed the insurance 
department of Ohio that they intended to appoint M. A. McGrath, of Cleveland, 
Ohio, and J. S. Atkins, of Toledo, Ohio, as their agents, and on June 21, 1934, appli- 

cation was made for licenses for McGrath and Atkins, who were experienced insur- 
ance men. 

The filing of the complaint against relators delayed the issuance of 1934 licenses, 
but relators continued to transact business in Ohio, by sufferance. 

On October 2, 1934, a hearing of the complaint was had by Charles T. Warner, 
superintendent of insurance, and on January 7, 1935, a finding was made by him in 
which he recited that “said companies now propose to request licenses for men who 
are to be bona fide insurance agents, and to increase their agency forces as business 
increases.” 

As a conclusion to his finding, the superintendent of insurance stated: 

“Under all the circumstances, and from what has been done and what is proposed 
to be done, we find and determine that a license should be issued to said companies, 
and agents licenses also be issued to Mr. McGrath and Mr. Atkins, as agents for said 
companies as per requisition therefor.” 

In accordance with such finding, the licenses were issued both to the companies 
and to McGrath and Atkins as agents, for the current license year ending February 
28, 1935. 

Thereafter relators applied for and received agents licenses for Miles J. Ryan 
and Sarah C. Sampliner, both of Cleveland, Ohio, and these were the only licenses 
applied for by relators. Atkins operates only in Toledo, Ohio, and the other three 
operate only in Clevaland, Ohio. 

On January 28, 1935, relators filed with the superintendent of insurance, as 
required by law, their financial statements, disclosing that relators were solvent and 
able to meet all their obligations. 

On January 15, 1935, Robert L. Bowen became superintendent of insurance of 
the state of Ohio, and on January 21, 1935, the Ohio Association of Insurance Agents, 
Inc., filed a renewal complaint and objection to the issuance of renewal licenses to 
relators and their agents. 

The renewed complaint was a substantial replica of the original. In it the new 
superintendent of insurance was advised as follows: 

‘This protest amounts substantially to a request for a review by you of your 
predecessor’s decision. * * * We are not content with the former ruling and if 
you consider the matter closed, are, with the greatest respect for the department, 
preparing for a review in the courts.” 

Relators were not advised as to the filing of the renewal complaint until June 21, 
1935, when the then superintendent of insurance made a finding that relators were 
transacting business in Ohio in violation of sections 644 and 5438, General Code; 
that relators had not kept their promise made with the former superintendent of 
insurance to create an agency organization, and that the advertising used by it 
was misleading, and for these reasons relators’ renewal licenses were refused as 
“it would best promote the public interest” so to do. 

It is insisted by relators that the superintendent of insurance had no right or 
authority to make this order, and the twentieth paragraph of the stipulation states 
the facts upon which they rely. 

Paragraph 19 of the stipulations states in full the order of the superintendent of 
insurance, refusing renewal licenses; and paragraph 18 sets out the renewed com- 
plaint of the Association of Insurance Agents, Inc. Paragraph 20 of the stipula- 
tions is in the words and figures following, namely: 

“Said Robert L. Bowen, superintendent of insurance, prior to the issuance and 
promulgation of the order mentioned in paragraph 19 hereof, did not hold or con- 
duct any hearings in connection with the subject matter of said order or in con- 
nection with said renewed complaint mentioned in paragraph 18 hereof, nor was any 
testimony received by him in connection therewith, for were relators afforded any 
opportunity to appear before said Superintendent of Insurance and controvert any 
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matters set forth in said renewed complaint aforementioned. Relators were not 
advised prior to the receipt of the order mentioned in paragraph 19 hereof, that the 
defendants or either of them or any other person, claimed that any advertising used 
by relators was misleading, nor what particular item or items of advertising litera- 
ture so used were claimed to be misleading. Relators were not furnished with any 
copy of ay complaint in that regard, nor did the defendants or either of them con- 
duct any hearings or receive any testimony on such subject. Relators were furnished 
no opportunity prior to the denial of their renewal licenses to discuss with the 
defendants or either of them the claim that relators’ advertising was misleading, nor 
were they afforded any opportunity to correct such advertising if in fact it was 
misleading. The only offer to relators to afford them a hearing upon the questior. 
of their advertising consisted of a statement made by one of the assistant attor- 
neys general of the state of Ohio to one of relators’ counsel on Wednesday, June 26 
1935, that he would recommend to the Superintendent of Insurance of the state 
of Ohio that he suspend the order theretofore issued and give relators a hearing 
on said advertising question, but if the Superintendent consented thereto, the hear- 
ings would have to be completed on or before July 1, 1935, as said Superintendent 
of Insurance was leaving his office, to be gone approximately one month, on July 
2, 1935; that counsel for relators stated that he felt it would be impossible adequately 
to prepare for a hearing in such a short time; that news of the Superintendent’s 
order was already public, and that relators and their counsil would have to devote 
substantially all of their time toward obtaining a review of said order, and, further- 
more, that it seemed to him to be useless to have a hearing upon the advertising 
question before one who had already decided the matter adversely to the relators.” 

Paragraph 26 of th stipulations refers to circulars marked Exhibits C and E to 
I, both inclusive, and sets forth that D is still in use by relators, but that the use 
of the other circulars was discontinued, as follows: 

Exhibit C discontinued November, 1934. 

Exhibit E discontinued July, 1935. 

Exhibit F discontinued February, 1935. 

Exhibit G discontinued February, 1935. 

Exhibit H discontinued February, 1935. 

Exhibit I discontinued September, 1934. 

Paragraph 27 refers to pages 482, 483, 534, 535, and 796 of the fall and winter, 
1934, catalogue of Sears, Roebuck & Co., attached as Exhibits J to M, inclusive. 
Said catalogue is no longer in use and the 1935 catalogue is attached as Exhibit O. 

There is a further stipulation in this paragraph to the effect that on January 3, 
1935, an employee of the Allstate Insurance Company wrote a letter to Charles E. 
McCune, a photostatic copy of which is evidenced as Exhibit P. Said employee 
signed the name of William Lowe as secretary of the Allstate Insurance Company 
to said letter. 

[2] We have examined and analyzed these exhibits for the purpose of deter- 
mining whether or not the superintendent of insurance was warranted in his finding 
to the effect that the advertising matter contained therein tended to mislead the 


reading public of the state of Ohio. From these exhibits we take the 


following 
excerpts : 


“Many thousands of Sears customers are saving substantial sums, safely—year 
after year—through Allstate, a Sears company.” 


“Under the Allstate plan, you buy your automobile insurance as easily and 


economically as you would buy ordinary merchandise from Sears. No fuss. No 
trouble at all! You simply send in your application * * * 
issued and delivered. You deal direct.” 

“Selling direct (the ‘Sears’ way) reduces our costs. 
lower rates.” 


and your policy is 
You get all the benefit in 


“You have known Sears, Roebuck and Co. for many years. You know, through 
dealing with Sears, that every article of merchandise is always exactly as repre- 
sented. You know that Sears method gives you best value. All of these advantages 
are open to you. * * * through the Allstate Insurance Company, a subsidiary of 
Sears, Roebuck and Co.” 

“The full 20% saving which Allstate offers you is possible because Allstate deals 
direct with you, eliminates all salesmen’ s commissions, and gives you the benefit of 
the company’s low operating costs.” 
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“Allstate Insurance Company, a subsidiary of Sears—with Sears savings, satis- 
faction, stability.” 

“Sears guarantee to satisfy you and save you money. Save money! Buy All- 
state automobile insurance.” 

“You deal direct with your insurance company.” 

“Backed by the world’s best known name for fairness—Sears, Roebuck and Co.” 

“For nearly half a century the business of Sears, Roebuck and Co. has flour- 
ished because of the confidence of its customers, who have found by experience that 
the merchandise and service they receive is always as represented. An ever- 
increasing number of these customers are buying automobile insurance from Allstate 
—a Sears-owned company—with the same confidence. They know what kind of 
treatment they will receive without having to wait until a loss occurs to find out.” 

What was the purpose of all this advertising by attractive circular and cata- 
logue? No one knows the purpose as well as Sears, Roebuck & Co., and it does not 
tell. 

Merchants advertise their wares in order to sell them. They formulate an 
attractive appeal to the purchasing public. They intend that their advertising shall 
induce purchases. Persons seeking casualty insurance are primarily interested in 
the ability of the company with which they insure to meet its obligations. The com- 
panies involved herein were worth just what they were worth as corporate entities, 
and the fact that all the stock of both was owned by Sears, Roebuck & Co. of 
itself did not add to their solidarity. 

Courts are presumed to know what everybody knows. It is a matter of com- 
mon knowledge that Sears, Roebuck & Co. is one of the most liberal advertisers in 
the United States. Sears, Roebuck & Co. is reputed as being financially strong and 
iby its system of advertising it sought to leave the impression with the insuring 
public that its resources were behind the insurance companies involved herein. 

No company, domestic or foreign, should be permitted to secure business through 
the medium of false advertising. The superintendent of insurance arrived at the 
proper conclusion relative to this advertising, and his action in refusing to renew 
the licenses of relators was not only free from error but eminently proper. 

[3] The superintendent of insurance of the state of Ohio in dealing with foreign 
insurance companies and insurance agents generally, is, by the very nature of his 
duties, vested with a sound discretion in the exercise of which he is answerable to 
no one, except in case of its abuse. 

{4] Relators insist that section 644, General Code, refers to insurance agents 
only. We do not so read it. The first sentence refutes such idea, namely : 

“No person shall procure, receive, or forward applications for insurance unless 
a resident of this state and duly licensed by the Superintendent of Insurance.” 

Surely the word “person” comprehends corporations. 

Then let us consider the last sentence of the section, namely: 

“While such license remains in force, a foreign company shall be bound by the 
acts of the person named therein [in the license] within his apparent authority as its 
acknowledged agent.” 

It will be further noted that under this section the agent, if licensed, is licensed 
upon the company’s application. 

With these exceptions, the section does deal with the licensing of agents. Under 
this section the superintendent of insurance is only required to appoint insurance 
agents when he is satisfied that the appointee is a suitable person and intends to 
hold himself out in good faith as an insurance agent. 

[5] Neither the insurance company nor the agent is denied substantial rights 
under this section. A license once granted as provided in this section cannot be 
revoked except upon hearing. By this provision the agent is given “his day in 
court.” 

Section 5438, General Code, whatever else may be said of it, is remarkably clear 
and reasonably concise. It says in so many words that an insurance company author- 
ized to transact business in this state must transact such business through a legally 
authorized agent in the state, who shall countersign all policies and enter the pay- 
ment of the premiums upon his record. It provides further that writing or renewal 
of a policy of insurance in any other manner or form is a violation of the law 
providing for the payment of taxes by foreign insurance companies transacting 
business in this state. 
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This section is a constituent part of the act providing for taxation of foreign 
insurance companies. See section 5432 et seq., General Code. 

There is no discrimination against foreign insurance companies or their agents 
in either of these sections. These provisioris are not unreasonable. The state is 
entitled to know how much money foreign insurance companies are taking out of 
the state, and the state is not required to accept the word of the insurance company 
as proof positive of that fact. The state can set up its own machinery for deter- 
mining such fact as a part of its regulatory system, and this “set up” will not be 
disturbed by the courts so long as it is lawful and reasonable. 

Due process is not a shield behind which unfair practices may be hidden, and 
the equal protection clause of the Federal Constitution does not indulge technical 
distinction nor subtle niceties. The effect of the Fourteenth Amendment to the 
Federal Constitution upon the exercise of the police power of the state by the state 
has been passed on by this court. Ex parte Company, 106 Ohio St. 50, 139 N. E. 
204: Holsman v. Thomas, City Clerk, 112 Ohio St. 397, 147 N. E. 750, 39 A. L. R. 
760. 

[10] Relators now claim that they have eliminated the advertising complained of 
and have substantially complied with the requirements of the department of Insur- 
ance, and that this court should as a matter of first instance require the superintend- 
ent of insurance to renew their licenses. This we will not do. 

Let relators in their new dress present their case to the tribunal authorized by 
law to entertain it. 

It is the judgment of the court that the writs of mandamus herein prayed for 
be and the same are denied. 

Writs denied. 

Weygandt, C. J., and Matthias, Day, and Zimmerman, JJ., concur. 

Williams and Jones, JJ., not participating. 


HOMER WARREN & CO. v. OCEAN ACCIDENT & GUARANTEE 
CORPORATION, Limited. No. 17. 
Supreme Court of Michigan. Oct. 11, 1935. 
262 Northwestern Reporter 739. 
1. INSURANCE. 


Insurer held not liable in trespass on the case to agency for commission 
which agency would have earned on policy insuring city against boiler, machinery, 
and electrical breakdown in power station, which policy was issued by another 
insurer, because of failure to inform agency of segregation of servicing engineer’s 
which was reason for city’s failure to write policy with agency, since insurer’s 
failure to so inform agency was at most a branch of contract and not a tort. 

(For other cases, see Insurance, Dec. Dig. § 84[6].) 

2. INSURANCE. 
_ Insurance agency which falied to obtain percentage of commission on policy 
issued by insurer other than agency’s principal only by reason of agency’s 
demand wholly beyond any contract right with principal held not permitted to 
to evade consequences thereof and hold principal for loss of commission on 
placement by other insurer. , 
(For other cases, see Insurance, Dec. Dig. § 84[2].) 
Appeal from Circuit Court, Wayne County; Fred S. Lamb, Judge. 


Action by Homer Warren & Company against the Ocean Accident and 
Guarantee Corporation, Limited. From a judgment, defendant appeals, and 
plaintiff cross-appeals. 

Reversed without new trial. 

Argued before the Entire Bench. 

Kerr, Lacey & Scroggie, of Detroit, for Ocean Accident & Guarantee Cor- 
poration, Limited. 

Harry H. Mead, of Detroit, for Homer Warren & Co. 

Wiest, Justice. 


Plaintiff was local agent for defendant insurance company in 1930, and by 
agreement, was entitled to receive for services 25 per cent. of premiums on 
insurance procured. 
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The city of Detroit advertised for bids for insurance in the operation of the 
Mistersky Power Station, against boiler, machinery, and electrical breakdown, 
inclusive of engineering service, and plaintiff put in a bid, stating names of 
engineers to be of service. The Columbia Casualty Company, through the 
Michigan Insurance Agency, its Detroit agent, also put in a bid, with names of 
service engineers. After rejection of one set of bids, rebids were submitted, 
and after considerable bickering, not necessary to detail, the city commission 
offered to award the insurance, through the two agencies, to defendant com- 
pany and the Columbia Company jointly. 

The two agencies were unable to agree upon a split of the commission, half 
and half of 25 per cent. of the premium, because plaintiff claimed a half of an 
additional 5 per cent., and finally the insurance was placed, by city action, with 
the Columbia Company. 

Plaintiff brought this suit against the defendant to recover loss of 12% 
per cent. of the premium on the ground that defendant, by its acts and non- 
action, prevented plaintiff from procuring such commission upon the premium. 
Plaintiff had judgment for $6,742.36. 

Defendant furnished plaintiff a pamphlet to be used in soliciting insurance 
risks, showing engineering service maintained by it. 

The Public Lighting Commission, in its specifications for insurance, required 
a statement of the number of resident engineers and inspectors, located in the 
city of Detroit, available for the inspection and servicing, with names and 
addresses. 

In its first and rejected bid plaintiff named service engineers, listed in the 
pamphlet, and also in its renewed bid. 

Defendant claims that, on account of decrease in number of risks placed by 
plaintiff, it had withdrawn from Plaintiff’s use all but one servicing engineer, 
and had so given notice. While plaintiff claims the withdrawal was without 
notice and defeated success of its bid. The comission, having the matter of bids 
under consideration for some time, tendered the award of the risk jointly, 
through their respective agencies, to defendant and the Columbia Casualty Com- 
pany, leaving the details to be worked out by plaintiff and the agent of the 
Columbia Company. 

Plaintiff's manager testified: “Because of the nature of this business that 
two companies could not be on it jointly, it had been carried by one company, 
and we agreed that it was to be written in the Columbia Casualty Company, his 
company, largely because there was an increased commission involved in Mr. 
Cary’s company over ours, and it was decided that our office (plaintiff) was to 
receive one-half of the total commission divided, the responsibility to be in the 
company who wrote it.” 

Plaintiff's contract commission with defendant was 25 per cent. of. the 
premium on insurance placed, while that of the Michigan Insurance Agency, 
placement agents for the Columbia Company, was 30 per cent. of premium. 
Therefore, plaintiff claimed, not only one-half of 25 per cent. of the total 
premium, which would be the amount under the joint award, if the insurance 
had been so written, but, in addition thereto, one-half of the extra 5 per cent. 

The engineering service was of benefit to the insured, by way of inspection 
to forestall breakage and prevent loss of use of equipment, as well as of benefit 
to the insurer in minimizing the risk. Maintenance of engineers for agency 
purposes, however, manifestly depended upon business procured. 


In 1930 the premiums on insurance, obtained for the. Columbia Company by 
its agent, Michigan Insurance Agency, amounted to $263,000, while that of 
defendant, obtained for it by plaintiff, amounted to only $8,600. This led defend- 
ant to allocate to plaintiff, for insertion in its bids, but one engineer, and to the 
agency for the Columbia Company, several. 


The declaration contained three counts, the third of which charged trespass 
on the case, in withdrawing engineer allotment without notice, whereby 
plaintiff lost one-half of 25 per cent. commission in the insurance mentioned. 
The case was submitted to the jury under that count. 

We fail to find commission of a tort by defendant. Failure to inform plain- 
tiff of segregation of servicing engineers, if any, was but a breach of contract. 
Whether plaintiff would have been awarded the writing of the risk by the city 
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authorities is purely speculative, with probability that the city, under an identical 
bid by its previous and satisfactory insurer, would have preferred continuance 
with the Columbia Company. At any rate, whether plaintiff so sensed the pos- 
sibility or not, it entered into a wholly new arrangement with the Michigan 
Insurance Agency, under which the joint award of risk to the Ocean Company 
and the Columbia Company should be cared for by a policy, issued by the 
Columbia Company, and the premium split between plaintiff and the Michigan 
Insurance Agency. The Michigan Insurance Agency, under its agency for the 
Columbia Company, was entitled to 30 per cent. of the premium, of which 5 per 
cent. was to compensate the Michigan Agency in maintaining its individual 
and resident engineer at any expense, not likewise borne by plaintiff under its 
agency. Plaintiff demanded half of such additional 5 per cent. refused an even 
split of the 25 per cent. commission, and this disrupted the deal and led to an 
award of the whole risk to the Columbia Company. Thereupon this suit was 
brought against defendant to recover 12% per cent. of the premium on the 
insurance placed by the Michigan Agency in the Columbia Company, on the 
ground that, except for breach by defendant of its contract to provide plaintiff 


with sufficient engineering service, plaintiff would have obtained such com- 
mission. 


Had plaintiff’s consent, under the joint award agreement, been carried out 
by placement of the whole risk in the Columbia Company, with an equal split 
of commission of the premium, then it would have been entitled to the sum sued 


for, but only from the Columbia Company or the Michigan Agency, and not 
from defendant. 


[1] Defendant was not liable to plaintiff, under the agency contract, for 12% 
per cent. of the premium on the insurance placed in the Columbia Company by 
the Michigan Agency and not by plaintiff. 

The case was submitted to the jury under the count charging defendant with 
a tort in abrogating the full engineering service without notice to plaintiff, and 
with notice to its competitor, the Michigan Agency. 


It is apparent the defendant, by letter, endeavored to so advise plaintiff, but 
plaintiff denied receiving it. We discover no fraud or deceit, and therefore no 
more than a breach of contract, and, in so holding, we have not overlooked the 
submission of the bid to defendant, with its represented engineering service and 
the claimed assurance by defendant that it was satisfactory, although at that time 
there had been segregation of engineers to the Michigan Agency. There is no 
evidence that such information was fraudulently withheld. 


All the stock of the Columbia Company was held by defendant, and, if 
corporate entity is ignored, then defendant, through its subsidiary, paid more in 
commission to the Michigan Agency than it would have had to pay if plaintiff 
had secured the award of the risk for defendant company. 


At the close of plaintiff's proofs, defendant moved for a directed verdict in 
its favor on the ground that the evidence established no liability. This motion was 
denied, and defendant rested on plaintiff’s proofs. 


The court left it to the jury to say whether the action or nonaction of 
defendant, under its contract with reference to the engineering service, justified 
plaintiff in refusing to accept the 12% per cent., unless there was likewise equal 
division of the 5 per cent. which the Michigan Insurance Agency had been getting 
from the Columbia Casualty Company for its keeping and maintaining in its agency 
some representative who assisted in engineering these risks. This, and other 
parts of the instruction, together with plaintiff’s declaration and bill of particulars, 
clearly show that plaintiff was seeking to recover, by reason of acts and non- 
action of defendant, loss of the 12% per cent., or an equal division of the 25 
per cent. of the full premium payable to the Michigan Agency by the Columbia 
Company. 

Plaintiff sought to justify its demand for equal division of the 5 per cent. 
on the ground that its contract of agency with defendant called, not only for a 
specified commission, but also 10 per cent. of the net profits on its business in 
plaintiff's agency, to be calculated each calendar year, and that half of the 5 
per cent. should have been allotted to compensate loss of participation in profits 
if the insurance was placed with the Columbia Company. 

But plaintiff is not suing for loss of the 2% per cent., but for 12% per cent., 
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or the exact amount it could have had and refused to take, and now claims that 
defendant wrongfully prevented it from receiving. 

Plaintiff's counsel, confronted by such situation, under the pleadings and 
proofs, asked leave to amend by charging that defendant’s acts and nonaction 
occasioned loss of the award of the whole risk to plaintiff, as agent for defendant, 
and therefore 25 per cent. of the full premium on the risk should be paid. This 
leave to amend came at the close of the proofs, and was so inconsistent with the 
evidence that the court refused it. 

From this holding plaintiff appeals, and asks, in case of reversal of the 
judgment, that it be granted leave to so amend. 

Under the pleadings and proofs the judgment entered cannot stand, and no 
amendment of the declaration can be permitted. 

[2] Plaintiff, by its efforts to obtain a percentage of the commission upon 
placement of the insurance by the Michigan Agency and in failing to accomplish 
such end only by reason of a demand wholly beyond any contract right with 
defendant, cannot be permitted to evade the consequences thereof and go back 
and hold defendant for loss of commission on placement by the Michigan Agency 
in the Columbia Company. 

The judgment is reversed without a new trial, and with costs to defendant. 

Potter, C. J., and North, Nelson Sharpe, Fead, Butzel, Bushnell, and Edward 
M. Sharpe, JJ., concur. 
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I .Control and Regulation in General. 

§ 3. POWER TO CONTROL AND REGULATE. 

3—Insurance business is one of public interest, affecting all classes of people and property, 
and is therefore properly subject of legislative regulation and control, and domestic and 
foreign corporations engaged in insurance business must conform their business and 


contracts to statutes regulating and controlling them. State ex rel Allstate Ins. Co. v. 
Bowen et al. (Ohio) .... ; 


§ 4. CONSTITUTIONAL AND STATUTORY PROVISIONS. 

4—Statute, which prohibited receiving application for or writing life insurance unless beneficiary 
had insurable interest or was related to insured, held constitutional. Salem Lodge, No. 21, 
F. & M. v. Swails. (Ind.) 

4—Statute giving injured party right to maintain action against insurer on obtaining judg- 
ment against insured and unsatisfied execution thereon is remedial in nature and should 
not be narrowly construed. Materazzi v. Commercial Casualty Ins. Co. (N. Y.) , 

4—Statutes precluding any one from receiving insurance applications except licensed resident, 
and requiring policies to be issued and countersigned by duly authorized resident agent, 
construed so that licensed foreign insurance company might not procure applications by 
mail, but only by personal solicitation by resident agent, held not to deny due process or 
equal protection, nor affect any one beyond territorial limits of state. State ex rel. 
Allstate Ins. Co. v. Bowen et al. (Ohio) , SWik Ree eed 

RESOURCES AND SECURITIES. 


. 3 
3 , 
8—Statute prohibiting domestic insurance corporation from investing its funds, except not 


more than 50 per centum of its surplus funds, in stock of other insurance corporations 
held to include gift of stock of another insurance company. General Reinsurance 


Corporation v. Pink. (N. Y.) bee eee 
§ 12. REGULATION OF AGENTS AND BROKERS. : 
12—Druggist to whom advertising company distributed automobile accident policies for 
delivery free of charge to customers making purchases held “soliciting agent” of insurance 
company within statute requiring that insurance agents obtain certificates of authority, 


though advertising company paid premiums before policies were delivered to druggist for 
distribution. Gentry v. Smith. (Ark.) : 


§ 12%. RECIPROCAL OR INTERINS 

12'%4—Indemnity policies issued by unincorporated reciprocal indemnity association held not 
exempted from general insurance laws under provision of reciprocal insurance statute 
that no law relating to insurance should apply to exchange of such indemnity contracts. 
Casualty Reciprocal Exchange of Kansas City, Mo. v. Bounds.  (Ark.) 
15. FOREIGN UNDERWRITERS OR COMPANIES AND THEIR AGENTS. 
17. —— APPLICATION OF LOCAL LAWS. 
-Foreign insurance company, incorporated for profit and maintaining reserve, which 
operated under assessment plan, held subject to general insurance laws of state, and hence 
policy of insured who had not paid assessment payable during July was in effect at time 
of his death in August because of statutory requirement of one month’s grace for payment 
of premium. National Life Co. v. McKelvey et al. (Tex.) .... * aia 

20. —— LOCAL AUTHORITY OR LICENSE AND LICENSE FEES OR TAXES. 
Refusal of state superintendent of insurance to renew licenses of foreign insurance 
companies held proper, evidence supporting superintendent’s conclusion that advertising 
of companies was misleading. Statute providing that no “person” should receive insurance 
applications unless a resident and duly licensed did not refer exclusively to insurance 
agents, word “person”? comprehending corporations. Where state superintendent of insur- 
ance refused to renew licenses of foreign insurance companies, Supreme Court would 
not require such renewal on claim that companies had subsequently eliminated advertising 
complained of and had substantially complied with requirements of insurance department. 
State ex rel. Allstate Ins. Co. v. Bowen et al. (Ohio) ? ined neapaae #s 

§ 23. ——- REPORTS AND SUPERVISION AND CONDUCT OF BUSINESS. : 

23—State superintendent of insurance, in dealing with foreign insurance companies and with 
insurance agents generally, is vested with sound discretion, in exercise of which he is 
answerable to no one, except for abuse. State ex rel. Allstate Ins. Co. v. Bowen et al. 


471 
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26. ACTIONS. ae 

26—Inaction against subscriber of insolvent foreign reciprocal insurance association to recover 
assessments due on interinsurance contracts, service of summons on auditor of state who 
had been designated as agent for service by attorney in fact for subscribers, acting 
pursuant to subscribers’ written authority, held valid. Wolf v. Taggart. (Ind.) 

II. Insurance Companies. 

(A) STOCK COMPANIES. 

§ 41. INSOLVENCY AND DISSOLUTION. 

§ 44. ——- REMEDIES AND PROCEEDINGS ON INSOLVENCY. ‘ 

44—New Jersey statute authorizing insurance commissioner to liquidate insolvent insurance 
company does not vest him with legal title to property of corporation taken into his custody, 
but title thereto remains in corporation, regardless of jurisdiction where property is located. 
Filing claim on judgments against insolvent New Jersey insurance corporation with 
statutory liquidator held not election to pursue collection of judgment only in New 
jersey, hence did not preclude judgment creditor from instituting action in Delaware 
y foreign attachment and attaching property of corporation located in Delaware. Phila- 
delphia National Bank v. New Jersey Fidelity & Plate Glass Ins. Co. (Del.) ............ 

44—Insurance commissioner of commonwealth of Pennsylvania, who was vested with title 
to assets of Pennsylvania reciprocal insurance association ordered to be liquidated, held 
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entitled to maintain action in Indiana to recover assessments due from subscriber on 
interinsurance contracts. Wolf v. Taggart. (Ind.) 

44—Insurance company’s state representative, in absence of proof to contrary, held without 
authority to cancel outstanding policies because, of mere appointment of receivers for com- 
pany on ground of mismanagement by company’s officers, so as to render company liable to 
olicybolders. ~ unearned premium on pro rata basis. axson v. Manufacturers’ Liability 
ns. Co. . 

44— Determination made by receivers of insurance company as to insurance broker’s claims for 
return premiums on policies, — full and fair hearing, would be sustained on appeal, 


where determination was iy sup rted by better quality of evidence.’ Maxson v. 
Manufacturers’ Liability Ins. Co. 


-) 

§ 49. PROCEEDINGS TO ENFORCE DISSOLUTION. 

49—Act requiring fulfillment of prescribed conditions before insurance company can be placed 
in hands of receiver held inapplicable to suit by insurance commissioner to enjoin company 
chartered by superior court from ons insurance business without being chartered as 
insurance company. Comptroller general, as insurance commissioner, held authorized to 
institute suit to enjoin company from conducting insurance business without being chartered 
as insurance company. In suit by insurance commissioner to enjoin company from con- 
ducting insurance business without being chartered as insurance company, evidence author- 
ized grant of interlocutory injunction on ground that contracts issued by company con- 
stituted policies of life insurance, and that company, in issuance of such contracts, was 
doing life insurance business contrary to law, notwithstanding contracts were called stock 
certificates and entitled holders to stated mortuary service or merchandise on conditions 
prescribed by charter and by-laws of company. Benevolent Burial Ass’n, Inc. v. Harrison. 
(Ga.) PMA LY: 

(B) MUTUAL COMPANIES. 


§ 54. CONSTITUTIONS AND BY-LAWS. 

54—Member of mutual fire insurance company was bound by rules and provisions of by-laws 
limiting authority of directors of company to insure wooden buildings less than 100 feet 
distant from other buildings to fire originating on premises, and was conclusively 
presumed to have had knowledge of them and limitations thereby placed on ) ae “ its 
agents and employees. Pulaski & Giles Mut. Ins. Co. v. Downs. (Va.) ‘ ata 

§ 55. MEMBERS. 

55—School district held “‘person’” within County Mutual Fire Insurance Act, and hence 
authorized by statute to become member of mutual insurance company, in view of 
statutory authority given school trustees to insure property of their districts in mutual 
insurance company. Miller v. Johnson, County Auditor, et al. (Cal.). 

III. Insurance Agents and Brokers. 

(A) AGENCY FOR INSURER. 

§ 76. EVIDENCE AS TO AGENCY. 

76—Where life policy was operative at time of insured’s death only if. amount represented 
by former seaebaodioces against policy was paid, proof of authority of agent who allegedly 
collected the money as well as proof of the agency was necessary for recovery on policy. 
Kentucky Home Life Ins. Co. v. Mosley. (Ark.) am . 

§ 83. LIABILITIES OF AGENTS AND THEIR SURETIES. 

(2). For failure to cancel or reduce policy. 

83(2)—-Insurer instructing issuing agents to cancel fire policy immediately held not entitled 
to recover damages against agents, who allegedly make reasonable efforts to cancel policy 
on which insurer was held liable, but were unable to do so before fire occurred. 
Caledonian American Ins. Co. of New York v. Bensen et al. (N. Y.) 

83(2)—Where insurer wired agent on April 9th to cancel fire policies which provided for 
cancellation upon five days’ notice, agent who received wire following day, but failed to 
notify insured of cancellation, held not liable to insurer which paid on policies for loss 
sustained by fire on April 14th. American Ins. Co. of Newark, N. J. v. Blake. (Okla.) 

83(2)—Insurance agent peremptorily ordered to cancel risk has duty to exercise reasonable 
diligence to execute order, and is liable to insurer for proximate damages resulting to 
insurer from his neglect to do so, unless agent can show some valid reason for failure to 
follow order. Local policy writing agent’s neglect for more than five weeks to carry out 
insurer’s instructions to cancel fire policy held, as matter of law, failure to exercise 
good faith and reasonable diligence, entitling insurer to recover resulting damages on 
agent’s faithful performance bond, notwithstanding that insurer or insurer’s s — diy 

ad power to cancel policy. Washington et al. v. Mechanics & Traders Ins. (Okla.) 
§ 84. COMPENSATION OF AGENT. 
. In general. 

84(1)—Term ‘drawing account” as used in clause of insurer’s contract with its agency 
supervisor, providing that supervisor should have drawing account of $75 payable weekly, 
in lieu of salary and expenses, held without ambiguity to mean that, whatever the amount 
drawn by supervisor under contract, such amount was in form of salary for services and 
not an advance against commissions to be earned. Where term “drawing account” as used 
in clause of insurer’s contract with agency supervisor providing that supervisor should have 
drawing account of $75, payable weekly, in lieu of salary and expenses, was free from 
ambiguity, rejection of insurer’s testimony, in action on contract, to effect that term 
“drawing account” had meaning peculiar to insurance business by custom and usage when 
used in agency contracts, held not error. Bankers Union Life Ins. Co. v. Atschel. (Colo.) 

(2). Right to commissions. 

84(2)—Insurance agency which failed to obtain percentage of commission on policy issued by 
insurer other than ageny’s principal only by reason of agency’s demand wholly beyond any 
contract right with principal held not permitted to evade consequences thereof and hold 
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principal for loss of commission on placement by other insurer. Homer Warren & Co. 
v. Ocean Accident & Guarantee Corporation, Ltd. (Mich.) ....... ae ret? 


(4). Commission on renewals. 


84(4)—Where insurer’s contract with agent provided for payment of renewal commissions on 
policies written by agent, failure of insurer to pay entire commission on one renewal 
held not breach of entire contract at agent’s election, since procurement of each policy 
was separate transaction making contract divisible in character. Where right of agent 
to renewal commissions under contract depended upon his remaining with insurer and 
writing certain amount of insurance, agent, who ceased work for insurer because entire 
commission on one renewal was not paid, held precluded from claiming commissions on 
premiums subsequently collected on policies written by him before he terminated his 
employment. Billington v. State Life Ins. Co. (Tex.) : ‘ 

(6). Actions for compensation. 
84(6) 


Insurer held not liable in trespass on the case to agency for commission which 

agency would have earned on policy insuring city against boiler, machinery, and electrical 
breakdown in power station, which policy was issued by another insurer, because of 
failure to inform agency of segregation of servicing engineer’s which was reason for 
city’s failure to write policy with agency, since insurer’s failure to so inform agency was 
at most a branch of contract and not a tort. Homer Warren & Co. v. Ocean Accident 
& Guarantee Corporation, Ltd. (Mich.) ; 3 ; on ‘ 

84(6)—In action by agent to recover renewal commissions provided in contract with insurer, 
parol evidence that understanding with parties at time contract was entered into was that 
agent’s employment would be permanent held inadmissible, where it had not been alleged 


that such understanding was omitted from contract through fraud, accident, or mistake. 
Billington v. State Life Ins. Co. (Tex.) 


§ 85. BREACH OF CONTRACT BY PRINCIPAL. 

85—Where agency contract provided for contract’s termination at will of either party upon 
60 days’ notice, notification of agent by insurance company to cease writing insurance 
immediately, and wind up business within 60 days, held not breach of contract entitling 
agent to damages, especially where notice was given pursuant to company’s announced 
plan to withdraw from state, and company paid agent’s customary drawing account 
during 60-day period. Even if agency contract required insurance company to continue 
its business for 60 days afer notice of termination of contract, agent could not recover on 
such theory, where he sued, not for commissions he could have earned in such 60-day 


period, but for damages measured by the destruction of his business. Foster v. Lincoln 
Fire Ins. Co. of New York. (U. S.) 


§ 86. EXTENT AND EXERCISE OF POWERS OF AGENTS. 
§ 88. GENERAL OR SPECIAL AGENTS. 


88—“‘General agent’’ of insurance company has authority coextensive with that of principal. 


Gibson v. Texas Prudential Ins. Co. (Mo.) iste a : ane 

Insurer’s agent authorized to make contracts and issue policies on satisfactory risks within 

designated territorial limits held “‘general agent” for insurer. National Liberty Ins. Co. 

of America v. Jones et al. (Va.) ; , 

§ 90. EFFECT OF PROVISIONS OF POLICY. : 

90—Insurance company in absence of controlling statutes has right to limit its agent’s authority 
and to provide that knowledge of soliciting agent concerning matters material to risk shall 

not be imputed to company. Silverman v. New York Life Ins. Co. (U. S.) 

92. - EVIDENCE AS TO AUTHORITY. 

Evidence of agent’s power to take applications for insurance, forward them to insurer, 

collect first premium, and deliver policies when issued to applicants does not show 


authority of agent to make contracts of insurance. Byrne v. Prudential Ins. Co. of 
America. (Mo.) 


§ 94. RATIFICATION. 4 

94—Facts showing that beneficiaries made contract with insurer’s agent, who acted without 
authority, for life policy insuring beneficiaries’ daughter effective immediately rather than 
at time stated in application, paid two weeks’ premium, and presented claim for death 
of daughter, and that insurer did not tender premium until day of trial and then did not 
deposit it with clerk, authorized finding that insurer ratified unauthorized act of agent 
and was bound thereby. King et al. v. Mutual Life Ins. Co. of Baltimore. (Mo.) 

(B) AGENCY FOR APPLICANTS OR INSURED. 

§ 97. CREATION OF AGENCY FOR BOTH PARTIES. 

R 98. IN GENERAL. E j 

98—Acts of agent in dual capacity as policy-writing agent for fire insurance company and as 
agent for insured held unobjectionable, where agent acts in entire good faith and with due 
authority from both principals. Home Ins. Co. v. Campbell Mfg. Co. (U. S.) 

§ 106. BREACH OF CONTRACT BY PRINCIPAL. 

106—Contract obligating partnership to procure all its insurance through named broker held 
to apply to partnership’s public liability and workmen’s compensation insurance also 
especially where, even if contract were ambiguous, parties had signified their intention 
under the contract by partnership having in previous year procured such insurance from 


such broker and broker having delivered it to partnership. I. Tanenbaum & Son. v. 
Taglareni et al. (N. J.).... 


IV. Insurable Interest. 
§ 114. NECESSITY IN GENERAL. 


i i i in li life insured and 
114—One having no insurable interest in life of a person cannot have such n 
himself summed as beneficiary or become substituted beneficiary in policy already issued, 
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but one may insure his own life and designate whom he pleases as beneficiary. Yett’s 
Adm’r et al. v. Yett. (Ky.) : PSE ey Oar 5 
114—Where insured applied for life policy and paid premiums thereon, rights of intended 
beneficiary could not be defeated under noninsurable interest rule, where beneficiary’s bill 
alleged that insured, after having been abandoned by his family, lived in beneficiary’s home 
as member of family for six years next preceding insured’s death. Merriam v. National 
Life & Accident Ins. Co. et al. (Tenn.) 
114—Marine insurance cannot be created against injury to property in which insured has no 
insurable interest. Chase v. H: ammond Lumber Co. etal. (U. $.) 899 
114—Party insuring human life must have insurable interest therein if insurance is effected 
for his own benefit, and must prove such interest to recover. Interstate Life & a 
Co. v. Cook. (Tenn.) 
§ 115. WHA! CONSTITUTES INTEREST IN PROPERTY. 
115—Owner’s judgment creditor he an insurable interest in owner’s property as regards 
fire insurance. First National Bank of Charleroi et al. v. Newark Fire Ins. Co. (Pa.) 171 
{Oo Mortg¢ wor and mortgagee, 
115(5)——-Morigas 1 standarc ) payable clause in fire policy has contractual interest. 
Union Cer lite ins. Co, v. Clinton Mut. ins. Ass'n et ai. (Ohio) 1101 
(Ss). ot marine sural 
115(8)—-Barge ows iook out insurance on cargo for account of ‘“‘whom it may concern” 
had in ! and was covered by the cargo policy. Chateaugay Ore & Iron 
Co. v. Ea r Lransp. Co. (l S.) 1113 
§ 116. WHAT CONS" ITUTES INTEREST IN HUMAN LIFE OR HEALTH 
(1). In general. 
116(1)—Policy, issued to beneficiary insuring life of beneficiary’s boarder who was not a 
relative and in whom beneficiary i no insurable interest, held void. Interstate Life 
& Accident Co. v. Cook. (Tenn.) , re 


V. The Contract in General. 
(A) NATURE, REQUISITES AND VALIDITY. 
§ 124. NATURE OF CONTRACT. 
124——In absence of pleading and proof to contrary, group policy was considered to be of 
same class as old line insurance, as against contention it cael ‘be considered as a co-opera- 
tive insurance association whose beneficiaries are restricted by statute. Yett’s Adm’r v. 
Yett. (Ky.) ce ; aavats sate ancien Noite ‘ SAG Ae? 1236 
124—“‘Insurance policies’ are contracts to indemnify against a losses. Nash v. 
New York Life Ins. Co. (Mich.) 289 
124—Life policy in which amount to_be paid | upon death of ‘insured and ‘payments keeping 
policy in force are unalterably fixed is “old line’”’ policy, since one or other of such 
amounts must be contingent to constitute “assessment policy.” Life policy providing 
that face of policy should be collected from persons holding similar policies, but calling 
for payment of stipulated amount and issued upon application providing for payment of 
assessments not to exceed designated amount which was regularly charged insured held 
“old line’ policy, and hence insurer was not entitled to statutory exemption relating to 
assessment companies with respect to policy. Fowler v. Missouri Mutual Ass’n. ~ 733 
124—“‘Insurance” is a contract of indemnity. Midler v. Continental Ins. Co. (N. Y. 1399 
§ 125. WHAT LAW GOVERNS. 
(2). Place of contract. 
125(2)—Where life insurer was doing business in Texas, its medical examiner, who examined 
insured in Texas, and its agent, who solicited insured, resided in Texas and policy was 
delivered and first premium paid in Texas, policy held governed by laws of Texas, and 
hence beneficiary recovering judgment against insurer in action on policy was entitled 
to penalty and attorney’s fees, though laws of Oklahoma where policy was eT made 
payable did not authorize them. Atlas Life Ins. Co. v. Standfier. (Tex.) 
§ 128. EXECUTORY AGREEMENTS TO INSURE 
(2). Actions on agreements. 
128(2)—Insured held entitled to recover for breach of contract to issue fire policy which 
was executed contemporaneously with oral agreement for coverage until issuance of policy 
on following day, notwithstanding that insured failed to ascertain reason for failure of 
insurer to deliver policy according to agreement where agent customarily kept policies 
in vault for safe-keeping. National Liberty Ins. Co. of America v. Jones et al. (Va.) 1390 
§ 129. POWERS OF AGENTS IN RESPECT TO CONTRACTS IN GENERAL. 
129—Mistake of local agent of insurance company in description of automobile in preparing 
original policy and in issuing erroneous transfer policy held to be mistake of company 
which could not be taken advantage of by company in suit on one Massachusetts 
Bonding & Ins. Co. v. Piedmont Service Station, Inc. (Va.)... 
§ 130. APPLICATION OR OFFER AND ACCEPTANCE. 
(1). In general. 
130(1)—Agreement or meeting of minds of parties is essential to making of insurance contract. 
Where application for industrial life policy was signed by insured’s half-sister, insured 
held not to have entered into insurance contract where consent to application, knowledge 
of, or ratification of issuance of policy was not = Byrne v. Prudential Ins. Co. of 
America. (Mo.) 
130(1)—Normal function of insurance ‘application is as a proposal to enter into an insurance 
contract with the setting forth of information thought material by insurer to enable it to 
determine desirability of making such contract. First Trust Co. of St. Paul et al. 
Kansas City Life Ins. Co. (U. S.) ; 
130(1)—Loan of policy for inspection, even when no written evidence of transaction exists, 


does not make prospective insured liable for premium nor company liable as insurer. 
Harris et al. v. Travelers’ Ins. Co. (U. S.) ms 


Vv. 
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130(1)—-Changes in condition material to the risk, which occur between opening of og 
for insurance and issuance of policy, must be disclosed. Reilley et al. v. New York i 
Ins. Co. (Wash.) : 
2). Necessity of acceptance and approval. 
130(2)—Life insurer’s agreement, in consideration of premium payment, that upon approval 
of application at home office, insurer would, in event of death of person to be insured 
before issuance of policy pay beneficiary insurance which would have been due had policy 
issued held not to create contract of insurance, in absence of approval of application at 
home office. Beneficiary’s petition for breach of life insurance contract held not to state 
cause of action, where not showing that application for issuance of policy had been 
approved at home office. Hill v. Life & Casualty Ins. Co. et al. (Ga.) 
130(2)—Where insurance agent did not countersign policies because he was not certain that 
insurance would be acceptable by his companies and policies had not been delivered nor 
premiums paid at time of fire, policies held not in force. American Central Ins. Co. et al. 
v. Brenner. (Okla.) : ee : goes i ; 
(3). What constitutes acceptance. . 
130(3)—Insurer’s preparation of life policy together with supplemental application and 
receipt to be forwarded to insured after receipt of net premiums, including premium for 
coverage from date of acceptance of application to date of delivery of policy, as requested 
by insurer in offer to issue policy on terms different from those of insured’s original 
unapproved application, held acceptance of application creating binding contract under 
provision of application that where first premium accompanied application and_ policy 
issued as originally applied for, insurance should be effected upon approval of application, 
although policy was never delivered because of death of insured. United Fidelity Life 
Ins. Co. v. Handley. (Tex.) ; 
§ 131. VALIDITY OF ORAL CONTRACT. 
(1). In general. 
131(1)—Temporary oral insurance contract is valid only until wirtten contract can be executed 
and in no event beyond thirty-day period. Oral agreement to issue policy is valid and 
action for damages will lie for failure of insurer to deliver policy in accordance therewith 
at time stipulated, or within reasonable time in_action for breach of contract, or suit 
for specific performance. National Liberty Ins. Co. of America v. Jones et al. (Va.)..1390 
(2). Authority of agent. 
131(2)—Soliciting agent of insurer having authority merely to take applications and transmit 
them to home office of insurer, where risk was passed upon and policy issued or refused, 
could not bind insurer by oral agreement of insurance, hence, where written policy had 
a been issued, no recovery could be had. Mutual Benefit Health & Accident Ass’n 
Edwards. (Okla.) . 
131¢ >) General agent of insurer r had power to make contemporaneous temporary oral contracts 
for fire coverage until following day and to issue fire —— on Hinweis day. National 
seventy, Ins. Co. of America v. Jones et al. (Va.) Sean ; 1390 
(3). Merger in policy subsequently issued. 
131(3)—Oral contract for fire coverage until issuance of written policy on following day held 
valid but not to entitle insured to recover thereunder for fire loss occurring more than 
thirty days thereafter where written contract was never issued. National Liberty Ins. 
Co. of America v. Jones et al. (Va.) 
§ 132. BINDING SLIPS OR MEMOR ANDA. 
132—Under Georgia statute defining fire insurance contract, insured could not recover for 
fire loss under binder contract which stated only that certain insurance companies were 
bound to indemnify insured against damage by fire to his buildings and machinery, since 
duration of risk and amount of premiums to be paid were not disclosed. J. T. Knight 
& Son, Inc. v. Superior Fire Ins. Co. (U. S.) ‘ 1359 
§ 133. FORM AND REQUISITES OF POLICY. 
(1). In general. 
133(1)—Statute prohibiting contract of insurance other than those plainly expressed in policy 
issued thereon held not intended to prevent issuance of group policies by insurer to 
employer. Page v. Prudential Ins. Co. of America. (Ala.) .1204 
133(1)—-No form other than statutory form of standard fire policy may ‘be used in the state. 
First National Bank of Charleroi et al. v. Newark Fire Ins. Co. (Pa.) 
133(1)—Portion of insurance application containing questions, answers, and signature of 
insured held separable from remainder of application in determining applicability of 
Minnesota statute requiring form of life policy to be ap roved by Insurance Commissioner 
as condition of its issuance. Under Minnesota law, word “policy,” as applied to insurance, 
may be an ambiguous term and may mean entire contract between parties, or it may mean 
that part of the contract excluding attached papers which define none of the terms of 
insurance. Minnesota statute requiring form of life policy to be approved by Insurance 
Commissioner as condition of its issuance held not to apply to portion of application con- 
taining questions, answers, and signature of insured; hence such portion of application 
was properly admitted in suit on policy, notwithstanding application had not been sub- 
mitted for approval of —e by insurer. First Trust Co. of St. Paul et al. v. 
Kansas City Life Ins. Co. (U. 
133(1)—Under Georgia statute 5 fire insurance contract and ‘requiring contract to be in 
writing, valid fire insurance contract must disclose in writing duration of risk insured 
against and amount of premiums to be paid. J. T. Knight & Son, Inc. v. Supettes Fire 
Ins. Co. (CU. &.) 
§ 134. PAPERS ACCOMPANYING POLICY. 
(2). Necessity of attaching copy of application, 
134(2)—Representations in application will not avoid life policy unless both false and fraudu- 
lent, where application is not attached to and made party of = since such application 
is not part of insurance contract. Gulf Life Ins. Co. v. Le Croy et al. (Ga.) 
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§ 136. DELIVERY AND ACCEPTANCE OF POLICY. 
a Necessity of delivery. 
136(1)—Insurance contract may arise without delivery of policy or Pare of ae 
if parties so intend. Harris et al. v. Travelers’ Ins. Co. (U. S.) 
(2). Sufficiency and effect of delivery. 
136(2)—Where life policy was sent to soliciting agent of insurer for delivery to insured, 
agent became agent of both insurer and insured for purpose of delivery. Mailing of 
life policy to insurer’s agent and agent’s retention thereof for 10 days held “delivery” 
of policy within provision of application requiring a “delivery” — insurer’s 
liability should attach. ee ag "Rrandard Li e Ins. Co. v. Lyons. 
136(2)—Where life Policy was in force y oy inouret’s life, fraud of Cea 
aoe death of insured at time beneficiary paid pooner notes and obtaine ane 
of policy could not change contract and relieve insurer from liability on policy. State 
of Missouri’ ex rel. Kansas City Life Ins. Co. v. Ferry T. Allen et al. Judges. (Mo.). 
136(2)—Execution of life policy by insurer and mailing of it to insurer’s general agent held 
not “delivery” of policy so as to make policy effective from date of mailing, where 
general agent was to deliver policy to escrow holder as part of transaction by which 
insurer was to make. loan on realty owned by insured. Jefferson Standard Life Ins. 
Co. v. Munthe. (U. S.) 
(4)._ Effect of condition as to delivery while insured is in good health. 
136(4)—Provision of group policy —— insurer from liability in case insured was not in 
good. health at time of delivery of certificate held valid and to preclude direction of verdict 
or insured’s beneficiary where insured was alleged to_have been ill and insane at time 
certificate was issued without medical examination. Federal Union Life Ins. Co. v. 
Lambert. (Ky.) 
136(4)—Provision in applic: ation for life policy that there would be no liability until policy 
was delivered while applicant was in good health was not “condition precedent,’ and 
applicant’s statement that he received policy while he was in good health was only a 
representation of opinion which did not void policy unless fraudulently made, notwith- 
standing applicant suffered from latent serious disease. United Ben. Life Ins. Co. v. 
Knapp. (Okla.) 
136(4)—In action on life policy, plaintiff must show compliance with condition of policy that 
it should become effective only if delivered and first premium paid while insured was 
in good health. Mutual Life Ins. Co. of New York v. Royal. (Mass.) 
136(4)—Where by terms of application agent of insurer was not authorized to deliver policy 
except on payment of first premium, and then only if applicant had not consulted or been 
treated by physician after examination by insurer’s examiners, life policy delivered by 
agent without receiving premium, where agent subsequently accepted check for premium 
with knowledge that insured had undergone operation, and received payment after insured’s 
death, held not lawfully delivered and not binding contract against insurer. Silverman 
v. New York Life Ins. Co. cy 
136(4)—Condition that life policy which required no medical examination should not become 
effective if on date of issuance insured was not in sound health held not within statute 
providing that representation made by insured in procuring contract should not avoid 
policy unless made with intent to deceive or unless matter eee increased risk 
or contributed to loss. Compliance with provision *, life policy, which required no 
medical examination, that policy should be void if on date i issuance insured was not 
in sound health, held condition precedent to liability. Where life policy which waived 
medical examination provided that policy should be invalid if on date of issuance thereof 
insured was not in sourd health, insurer was not liable where insured died of heart 
away which existed when policy was issued. Clark vy. Prudential Ins. Co. of Saatsies. 
is 
(5). “Acceptance and effect thereof. 
136(5)—Insured held bound by conditions of life policy in view of duty to read policy and 
object to failure of policy to properly contain stipulations agreed upon. Failure of insured 
to read life policy or otherwise learn of provisions held to furnish no legal grounds for 
nullifying conditions, where policy’ was only contract which insured had with insurer. 
Pisker v. Metropolitan Life Ins. 
136(5)—Party who accepted term iife. ‘policy with disability benefits and keeps it until loss 
occurs cannot in a suit at law on it ask to have policy enforced otherwise than Rcansnees 
to its terms. Travelers’ Ins. Co. v. Wolfe. (U. S.). 
§ 137. PAYMENT OF PREMIUMS OR DUES. 
(1). Necessity of payment to bind company. 
137(1)—Payment of “premium,” which is agreed ioe or consideration paid an insurer for 
undertaking to indemnify insured against specified peril by insured, is condition precedent 
to or at least concurrent with assuming of any liability by insurance company. Under 
automobile liability, policy providing that there should be no. liability during period in 
which insured was in default for payment of any part of premium, insurer held not liable 
on policy for accident occurring October 14, where first premium, which was due October 
3, was not paid until October 16, notwithstanding provision that in case of loss before 
first premium was paid such premium would become automatically due and failure to pay 
premium within ten days after receiving written_notice would relieve insurer of liability. 
Kehoe et al. v. Awtomebile Underwriters, Inc. (Pa.) 
137(1)—Insurance contract may arise without delivery of policy or prepayment of premium 
if parties so intend. Harris et al. v. Travelers’ Ins. Co. (U. ara 
(2). Necessity of payment during continued good health or lifetime of insured. 
137(2)—Application for term life policy with disability benefits providing that policy should not 
take effect unless first premium should be paid, while insured was in good health, and 
policy providing that it should be effective from October 3, 1927, held to mean that 
policy should not take effect unless first premium was paid while insured was in good 
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health, but that when it did take em it should one from date therein stated. 
Travelers’ Ins. Co. v. Wolfe. (U. S.) 
(3). What constitutes payment in general. 
137(3)—Payment of net premiums to insurer held payment of first premium within provision 
of application that policy should become effective at date of approval of application where 
first premium accompanied application, where insurer had instructed agent to forward net 
premiums should insured accept terms upon which issuance of policy was offered. — 
Fidelity Life Ins. Co. v. oa 
§ 138. VALIDITY IN GENERA 
(1).,. In, general. 
138(1)—Provision in policy restricing or limiting liability of company is valid provided it 
is not illegal, unreasonable, or contrary to public policy. Federal Union Life Ins. Co. 
v. Lambert. (Ky.) 
138(1)—Parties to automobile liability policy had right to insert any provision they agreed on, 
provided it was not unreasonable, illegal, or contrary to public policy. Sun Indemnity Co. 
v. Dulaney. (Ky.) 
138(1)—Where inoured at time of taking out additional life policy was not entirely — 
understanding, and incompetency had not been judicially determined, money paid by him 
= such policy, in absence of rescission of policy, held not subject to be el bi insurer 
. oe premiums on other policies held with it by insured, so as to avoid fa eiture of 
one other policies because of nonpayment of premiums. Davidson et al. v. National Aid 
Life Ass’n. (Okla.) 
138(1)—Irrespective of existence of insurable interest, life policy procured by one without 
knowledge and consent of person whose life is insured is void as against public policy, 
notwithstanding insurer knew at time it issued policy that insured did not know thereof. 
Interstate Life & Accident Co. v. Cook. (Tenn.) 
138(1)—Nearly any kind of agreement that is not contrary to law or public policy may be 
included in term life policy with a. benefits, and insurer may impose such condi- 
tions as it deserves. Travelers’ Ins. Co. Wolfe. (U. S.). j 
(2). Discrimination between lenacinds, 
138(2)—Statute prohibiting making of insurance contracts discriminating between insureds 
of same class in respect to premiums charged held not to render void a life policy 
containing an annuity feature or to prevent suit thereon by insured where, by mistake 
without fault on part of insured, insurer had agreed to pay a poner annuity rate than 
ordinary rate. National Fidelity Life Ins. Co. v. Gerard. (Okla.) 1025 
138(2)—Where life policy option provided that in case of surrender or lapse owner or 
assignee of policy might have extended term insurance for full amount of policy for 
such term as cash surrender value would purchase, provision in such option that where 
the policyholder had borrowed on the policy the extent of the insurance would be thereby 
reduced proportionately in its amount rather than in its term held void under statute 
as being an unlawful discrimination by the insurer tween. aorewtie and nonborrowing 
policyholders. Ringstad v. Metropolitan Life Ins. Co. Wash.) 
§ 141. ESTOPPEL OR WAIVER AS TO DEFECTS OR OBJECTIONS. 
(1). In general. 
141(1)—Generally conditions affecting validity of insurance contract at its inception may be 
waived by insurer’s agent, and are waived if so intended, although conditions remain in 
policy when delivered, and limitations in policy upon agent’s authority to waive such 
conditions otherwise than in writing attached to or indorsed upon policy refer to waivers 
made after issuance of policy, but general rule does not apply where limitations on 
agent’s authority are contained in application attached to and made part of policy. 
National Fire Ins. Co. v. Thompson. (Ga.)... nae 
141(1)—Where third party is authorized by insured to sign application for industri: al life 
policy and does so in reliance on agent’s statement that signature of insured is unneces- 
sary, failure of insured to personally sign application, as required by directions thereon, 
is no defense to action on policy, since knowledge of agent is imputable to insurer. 
Byrne v. Prudential Ins. Co. of America. (Mo.) 
141(1)—Garment company held entitled to recover for loss of merchandise belonging to it on 
fire policy which was issued by agreement with insurer’s soliciting agent in name of store 
manager to prevent wholesale customers of company from knowing that it was engaged 
in competitive retail business, and which did not name company as insured, since knowledge 
that company was contracting party was imputed to insurer. Lambert et al. v. Connecticut 
Fire Ins. Co. (Ohio) 
141(1)—Provision of written application for life policy that there should be no insurance cen- 
tract until policy was icoueal and delivered and first premium paid during insured’s lifetime 
held binding, notwithstanding alleged waiver by soliciting agent and district agent, where 
express provision was contained in application forbidding waivers, in absence of proof of 
authority of such agents to bind insurer under alleged waiver. Veser v. Guardian sat 
Ins. Co. of America. (Ohio) 
141(1)—Where fire insurer inserts condition in policy favorable to itself, breach of which is 
to invalidate insurer’s promise to pay, though it knows that condition is inapplicable to 
the facts and will frustrate purpose of parties applying for insurance protection, insurer, 
in absence of fraud by other parties, is estopped to set up breach of such condition. First 
National Bank of Charleroi et al. v. Newark Fire Ins. Co. (Pa.) 
(2). Payment of first premiums. 
(3 By acknowledgment of receipt of premium. 
141(3)—Recital in policy of payment of 7 would not i binding in absence of 
delivery. — _—— Life Ins. v. Munthe. (U. S.) 
(4). Estoppel of insu 
141(4)—Doctrine of estoppel held available to insurer as well as insured in action on fire 
policy. Home Ins. Co. v. Campbell Mfg. Co. 
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(5). Estoppel to plead ultra vires. 
141(5)—-Mutual insurance company organized and doing business on assessment plan issuing 
level premium policy providing for payment of fixed amount upon death of insured held 


estopped to assert that policy was ultra vires. Fowler v. Missouri Mutual Ass’n. (Mo.) 733 
§ 143. REFORMATION. 


(1). Grounds of reformation in general. 
143(1)—-Where insurance policy does not represent parties’ intention because of fault or 
negligence of agent writing policy, policy may be reformed so as to express contract as 
it was intended to be made. Security Ins. Co. of New Haven, Conn. v. Deal et al. (Okla.). .1384 
(3). Fraud and mistake in general. 
143(3)—Insurer which had, immediately prior to woman’s application for policy containing 
disability clause, changed its rate of indemnity from full to half indemnity for woman 
held not entitled to reform issued policy providing for full indemnity, in absence of 
evidence that insured knew indemnity promised her was an error, or that she had agreed 
to accept half indemnity, since result would be substitution of a new contract for the one 
made -by insured’s acceptance of insurer’s offer in the tendering to her of policy issued. 
Metropolitan Life Ins. Co. v. Tannenbaum et al. (N. Y.) ; ; 
143(3)—-Where insurer’s general agent is intrusted with power to make and issue policies and 
insured fully and frankly discloses all facts material to risk, agent’s error or fraud in 
failing to state such facts in making out policy cannot be relied on by insurer to avoid 
policy, and equity court will reform policy to make it express real contract between parties. 
Security Ins. Co. of New Haven, Conn. v. Deal et al. (Okla.) 5 1384 
143(3)—Mortgagees held entitled to reformation of renewal fire policy which contained loss 
payable clause instead of standard mortgage clause contained in original policy. Mortgagees 
held not precluded from reformation of renewal fire policy which contained loss payable 
clause instead of standard mortgage clause contained in original policy, on theory that 
mistake was not mutual because insurer never intended to issue policy other than one 
mortgagees received, where insurer entered into contract to renew policy and successively 
renewed policies were each to be identical with its prototype. Mortgagees held not 
precluded from reformation of renewal fire policy which contained loss payable clause 
instead of standard mortgage clause contained in original policy, because they failed 
to read renewal policies, since they had right to assume that renewal policies were identical 
with original. Overholt et ux. v. Reliance Ins. Co. of Philadelphia. (Pa.) 
143(3)—General rule that court of equity will reform contract, upon proper showing, to right 
an injustice for fraud, accident, or mistake, applies to erroneous designation of beneficiary 
in insurance policy as well as to an erroneous description in deed. Merriam v. National 
Life & Accident Ins. Co. (Tenn.) ; 
143(3)—Where member of mutual fire insurance company had actual and constructive 
knowledge of provisions of by-laws limiting authority of directors to insure wooden 
buildings less than 100 feet from other buildings to fire originating on premises only, but, 
through mistake of agent, policy was written without the limitation, company held 
entitled to have policy reformed. Pulaski & Giles Mut. Ins. Co. v. Downs. (Va.) 
(4). As to property or interest covered. 
143(4)—Reformation of fire policy was not required before policy could be enforced, because 
of incorrect street number of house covered, where policy was issued on dwelling well 
known to issuing agent, house originally bore number recited in policy which later was 
changed, and in writing renewal policy, agent used former number, and insured owned only 
the one house on street, and insurance was not sought on any other. Superior Fire 
Ins. Co. of Pittsburgh, Pa. v. Roberts. (Tex.) 
(5). As to title of insured 
143(5)——-Wife held entitled to reformation of fire policy which was. written in name of her 
hushand, where mistake was clerical misprision which was brought about through no fault 
of wife or husband, who had never seen policy and would not have known legal effect 
thereof if they had seen it. Universal Ins. Co. v. Mouel. (Va.) .. 1386 
(8). Right to reformation. 
143(8)—-Where insurer erred in computing monthly payments to be made under old age 
annuity clause of life policy so that policy provided for payment of $182.04 instead of 
$18.20, but mistake was not mutual, insured was not guilty of fraud or inequitable 
conduct, and insurer, after discovering mistake, accepted two annual premium payments 
without directing insured’s attention to mistake, insurer held not entitled to reformation 
of policy. National Fidelity Life Ins. Co. v. Gerard. (Okla.) 1025 
143(8)—Party seeking reformation of life policy, which insured had delivered to him as 
beneficiary some time before insured’s death held not estopped, as against claim of insured’s 
administrator. to deny ratification of unauthorized substitution by insurer of ‘‘Estate of 
insured” as beneficiary in his place, where administrator was not prejudiced by delay 
or failure to protest change. Merriam v. National Life & Accident Ins. Co. (Tenn.) 
§ 144. MODIFICATION. 
(1). In general. 
144(1)—Policy of life insurance is primarily contract between insured and insurer which 
is subject to alteration by agreement of parties to same extent as any other contract, unless 
— of others have been created under its provisions. Allen v. Home National Bank. 
(Conn.) } ‘ ; aa tet tec tack bah Pe 
144(1)—In action for full amount of fire policy for $10,000 after insured and insurer had 
ratified acts of agent who, acting for both, had secured insurance to amount of $5,000 in 
substitution for insurance under policy sued upon, insurer held not liable on old policy for 
amount in excess of $5,000. Insurer and insured may validly agree by mutual consent 
that amount of new insurance should be substituted for equal amount of original _polic 
whether or not original policy is surrendered. Condition of policy, that extent of appli- 
cation of insurance under policy and of contribution to be made by insurer in case of 
loss and other agreement not inconsistent with or waiver of any of conditions or provisions 
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of policy might be provided for by rider added to policy, held not to require written 
indorsement of reduction of amount of liability on policy by substitution of policies. 
Doctrine of substitution of policies held available to insurer as defense to action on fire 
policy by insured, regardless of whether original policy is wholly replaced by one or more 
new policies. In action for full amount of fire policy in amount of $10,000, insured held 
estopped from recovering more than $5,000 on the policy sued on after agreement to 
substitution of new insurance in amount of $5,000 for insurance under original policy. 
Home Ins. Co. v. Campbell Mfg. Co. (U. S.) ...... 
(B) CONSTRUCTION AND OPERATION. 


§ 146. APPLICATION OF GENERAL RULES OF CONSTRUCTION. 
(1). In general. 
146(1)—Parties to insurance contract may make their own contracts so long as they do not 
on some rule of law or contravene public policy. Northam vy. Metropolitan Life Ins. 
0. a. 
146(1) Where insurance contracts are unambiguous, they will be enforced as written. 
Sovereign Camp, W. O. W. v. Miller. (Ala.) : 
146(1)—Insurance policy is a contract and intention of parties as manifested in it is determina- 
tive of risks it covers. Fogarty v. Fidelity & Casualty Co. (Conn.) 
146(1)—Intention of parties to insurance policy must be gathered from policy 
Intent of insurance policy, as gathered by reasonable construction of its 
controls. Miami Jockey Club v. Union Assurance Society, Limited. (Fla.) .... ; 
146(1)—Where insurance contract is clear, court cannot write new contract of insurance 
between parties. Wilson v. Equitable Life Ins. Co. (Ia.) 
146(1)—Contract of insurance must be construed as a whole. 
Ins. Co. of Mulberry et al. (Ind.) : 
146(1)—Insurance contract is to be construed in accordance with intention of ‘parties which 
is to be ascertained from examination of whole instrument. Connellan v. Federal Life 
& Casualty Co. (Me.) 
146(1)—-Construction of insurance contracts is governed by same general rules as are applied 
to construction of other written contracts, and function of court is to construe them, not 
make them. Henderson et al. v. Massachusetts Bonding & Ins. Co. (Mo.). ae 223 
146(1)—Court cannot inject clause into policy or make new contract for protection of insurer. 
Taylor et al. v. United States Casualty Co. (N. Y.) wa 
146(1)—Where insurance contract is plain and unambiguous, court cannot under guise of 
construction make new and different contract for parties. United States Stove Corporation 
for Use and Benefit of Henderson v. AStna Life Ins. Co. (Tenn.) 
146(1)—Policy must be considered as a whole, viewed in light of surrounding circumstances, 
situation of parties and risks naturally and usually excluded, as well as those included, 
and nothing should be excluded unless it was clearly intended. Ocean Accident & 
Guarantee Corporation, Ltd. v. First National Bank of Dickinson. (Tex.) 
Court will not make new insurance contracts for parties nor protect unwary purchaser 
of policy against failure to read carefully and understand extreme limitations of protection 
ns by terms of cheap insurance policy. Foster v. North American Accident Ins. Co. 
‘ex . 
146(1)—Court will not give such literal interpretation to language of insurance contract as to 
practically relieve insurer of all obligations thereunder. Travelers’ Ins. Co. v. Cox. (Tex.) 
146(1)—Court cannot make new contracts for parties, but must enforce term life policies 
with disability benefits as made. Travelers’ Ins. Co. v. Wolfe. ( Reece 
146(1)—Life insurance policy must be read as entire instrument to ascertain its meaning. 
All clauses of life insurance policy with reference to nonforfeiture provisions must be 
read together. Mayers v. Massachusetts Mutual Life Ins. Co. (U 
146(1)—Insurance policy must be given its usual and ordinary meaning, unless it is apparent 
from reading of whole instrument that different and special meaning was intended or is 
necessary to avoid absurd or unreasonable result. Richards v. Metropolitan Life 
Co. (Wash.) : 1059 
146(1)—Contract of life and disability insurance is to be construed according to w own terms. 
Kincaid v. Equitable Life Assurance Society of the United States. (W. Va.) 1321 
(2). Language of policy. 
146(2)—Language of insurance contract should be reasonably construed in its entirety to 
carry out true intention of parties, and court must expound contract as made where 
language fixing insurer’s liability is unambiguous and but one reasonable construction 
thereof is possible. Great American Indemnity Co. v. Southern Feed Stores, Inc. (Ga.) 
146(2)—Court cannot impose meaning on accident policy, but must follow true process of 
construction, either by accepting meaning plainly appearing from words, or, in cases of 
ambiguity, by choosing between two or more permissible meanings. United Life & Acci- 
dent Ins. Co. v. Prostic. (Md.) 1260 
146(2)—All clauses of insurance policy are to be construed “together and given ‘fair and 
reasonable meaning if possible. Steck v. American National Assurance Co. et al. (Mo.) 493 
146(2)—Subsequent restricting clauses are ignored if repugnant to coverage clause of accident 
policy. Where coverage clause of accident insurance contract is followed by numerous 
restricting clauses, court must, if possible, harmonize clauses. Jackson v. Order of 
United Commercial Travelers of America. (Mo.) . + kaee 
146(2)—An insurance contract, like any other contract, should be enforced in ‘accordance with 
its plain provisions. Vozne v. Springfield Fire & Marine Ins. Co. (N. J.) 588 
146(2)—Terms of life policy are to be understood in their plain, ordinary, and popular sense. 
Hoenig v. New York Life Ins. Co. (N. 
146(2)—_ Whether results to insured are harsh or beneficial does not warrant interpreting delib- 
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146(2)—Where meaning of word in life policy is ambiguous or capable of more_than one 
meaning, court may refer to context for purpose of determining meaning. Browne v. 
John Hancock Mutual Life Ins. Co. (Pa.) 

146(2)—Contract of insurance should be construed according to meaning of nae used, in their 
plain, ordinary, and proper sense. Johnson v. Travelers’ Ins. Co. (N. 1339 

146(2)—-It is not permissible to lift one sentence from remainder in policy as try. to attach 
particular meaning to that sentence standing alone. Kehoe et al. v. Automobile Under- 
writers, Inc. (Pa.) 

146(2)—Maxim ejusdem generis held inapplicable in construction of bank burglary ‘policy; 
applicable rules of construction being opposite of maxim. Ocean Accident & Guarantee 
Corporation, Ltd. v. First National Bank of Dickinson. (Tex.) Se atate aka 

(3). Liberal or strict construction, 

146(3)—Conditions mapeeer by terms of insurance policy must be construed most_ strongly 
caaieet company which are and issued policy. American National Ins. Co. v. Hammett. 
(Ala.) ; 

Insurance contracts are liberally construed in favor of insured, and equivocal or 
doubtful words, expressions, and provisions are construed against insurer, especially with 
regard to forfeiture clauses. Sovereign Camp, W. O. W. v. Miller. (Ala.) 

146(3)—Where terms of certificate issued by group insurer to employer to be furnished 
employee as evidence of his insurance benefits definitely contradict terms of master policy 
on material point, rule of liberal construction should be a in favor of certificate 
holder. Page v. Prudential Ins. Co. of America. (Ala.) : 
146(3)—-Where insurance contract refers to policy and eet as entire contract, and 
incontestability clause provides policy shall be incontestable except as to provisions 
relating to disability benefits, an ambiguity exists, and such ambiguity must be resolved 
in favor of insured. Mutual Life Ins. Co. of New York v. Margolis et al. (Cal.) 1210 
146(3)—Forfeitures of life policies are not favored. Federal Life Ins. Co. v. Pearrow. (Ark.) 699 
146(3)—Policy containing terms of doubtful meaning is given construction most favorable 
to insured, but plain and unambiguous language must be accorded its natural and ordinary 
meaning. Porto v. Metropolitan Life Ins. Co. (Conn.) 43 
146(3)—-Court has no power to enlarge or restrict, by artificial construction, liabilities and 
benefits under insurance policy. Miami Jockey Club v. Union Assurance Society, Limited. 
(Fla.) ; 
146(3)—Where meaning of policy provision is doubtful or “susceptible of different constructions, 
policy should be construed strictly against insurer and — in favor of insured. 
Henderson et al. v. Massachusetts Bonding & Ins. Co. (Ga.)... 
146(3)—nsurance policy, in event of ambiguity, is construed most strongly against insurer. 
Federal Life Ins. Co. of Chicago, Ill. v. Bower. (Ind.) 
146(3)—Where there is ambiguity in language used, insurance contracts prepared by insurer 
= to be strictly construed in favor of insured. Wilson v. Equitable Life Ins. Co. one 
146( 3). “Court of Appeals, in determining insurer’s liability under policy, must give effect to 
all of provisions of policy, liberally construing them in insured’s favor, and may not add 
to or strike from conditions of policy. Sun Indemnity Co. v. Dulaney. (Ky.) 1420 
146(3)—Court must construe policy provision strongly against insurer. Where meaning of 
policy provision is doubtful and construction thereof is required, policy must be construed 
most favorably for insured. Heiman v. Pan American Life Ins. Co. (La.) 1250 
146(3)—Rule that ambiguities in insurance policy must be resolved against insurer is 
inapplicable to provisions prescribed by statute. MacBey v. Hartford Accident & Indem- 
nity Co. et al. (Mass.).... 409 
146(3)—Where policy is open to different construction, that most favorable to insured must be 
adopted; but, where language of policy is unambiguous, such language must be given its 
plain meaning. State ex rel. Metropolitan Life Ins. Co. v. Allen et al. Judges. (Mo.) 
146(3)—_In case of ambiguity in language of insurance policy, doubt is to be resolved in favor 
of insured and against insurer who has drawn policy, even though intent of ir:surer may 
have been different. Steck v. American National Assurance Co. et al. (Mo.) 
146(3)—Where' contractual provisions of policy sued upon are susceptible of two constructions, 
that construction most favorable to insured will be given. Robbery policy limiting insurer's 
liability where robbery occurred when money was not protected by time lock locked at 
beginning of robbery should be construed most favorably to insured, since what constituted 
robbery under policy was debatable question. Bank of Conception of Clyde, Mo. v. 
American Bonding Co. of Baltimore. (Mo.) 1434 
146(3)—Ambiguity in disability rider of life policy must be construed in “jnsured’s favor. 
Thomas v. Metropolitan Life Ins. Co. (Mo.) 1280 
146(3)—Insurance policy will be construed strictly against insurer in favor - insured. Carter 
v. Connecticut General Life Ins. Co. (N. Cc.) ‘ 
146(3)—ITf ambiguities in policy may be solved by either of ‘two ‘reasonable constructions, one 
that is more favorable to insured, and which will effectuate policy should he adopted. 
Morse v. General American Life Ins. Co. (Neb.) 1001 
146(3)—-Where language of insurance contract is reasonably open to two constructions, that 
ans favorable to insured will be adopted. Fleming v. Connecticut Gener:ul Ins. Co. 7 
146(3)—Court will adopt construction, not doing violence to wording of. policy, most advan- 
tageous to insured. Teitelbaum v. Massachusetts Accident Co.  (N. 83 
146(3)—Fire policy must be construed liberally in favor of insured. National Mutual Savings 
: Loan Ass’n v. Hanover Fire Ins. Co. (N. M.) 1378 
146(3)—Ambiguity, if any, in language contained in liability policy covering taxicab, must 
be construed against insurer preparing form used. Tulchinsky v. Public Service Mutual 
Casualty Ins. Corporation. (N. 
146(3)—Where terms of life policy are ‘of doubtful meaning, construction favorable to insured 
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should be made. Forfeiture of life policy must be avoided if reasonably possible. Hersch- 
man v. John Hancock Mutual Life Ins. Co. (N. Y.) - 

146(3)—Ambiguous language in clause of insurance * policy is ‘to be construed most ‘strongly 
against party selecting language, especially where policy is executed subsequently to 
rendition of decisions by courts of numerous jurisdictions construing a particular clause and 
arriving at conflicting conclusions as to correct meaning, intent, and effect thereof. Equi- 
table Life Ins. Co. of Iowa v. Gerwick. (Ohio) 

146(3)—Where meaning of policy is ambiguous, or so drawn as to be fairly oumantiiia of 
different constructions, policy will be construed strictly agai insurer, and favorably to 
insured. Great American Indemnity Co. v. Deatherage. kla.) 

146(3)—Language of bang burglary and robbery policy oak [ strictly construed against 
insurer and liberally in favor of insured, and if words admitted of two constructions, one 
most favorable to insured would be adopted. Forfeitures under insurance policies are not 
favored by law, and if language is fairly susceptible of interpretation which will prevent 
forfeiture, policy will be so construed. Ocean Accident & Guarantee Corporation, Ltd. 
v. First National Bank of Dickinson. (Tex.) 

146(3)—Rule that insurance policies are to be construed most favorably to insured applies only 
where contract is subject to more than one construction. Foster v. North Anasaen Acci- 
dent Ins. Co. (Tex.) 

146(3)—Court will not read into fire policy by implication language not clearly w vritten therein 
which would create forfeiture not existing wre terms of policy as written. Wagstaff 
et al. v. North British & Mercantile Ins. Limited. (Tex.) 

146(3)—-When an ambiguous phrase, or one ae to two constructions, occurs in an insur- 
ance policy, the one most favorable to insured will be adopted. Forfeitures are not favored 
by the law. National Life Co. v. McKelvey et al. (Tex.) : 

146(3)—Policies must be construed against insurance company drafting them, in case of 
doubt. New York Life Ins. Co. v. Kaufman et al. (U. S.) 

146(3)—Insured is entitled to construction of any ambiguous provisions in ‘life policy favorable 
to himself. Hintz v. Hintz et al. (U. S.) 

146(3)—Insurance policies, being prepared by insurer, should be construed most strongly 
against it; but court has no power to enlarge or restrict, by artificial construction 
of the policies, the liabilities and benefits thereunder, Lando v. Equitable Life Assurance 
Society of the United States. (U. S.) 

146(3)—Expression “participation in aeronautics” within life policy double indemnity 
provision excepting death resulting from participation in aeronautics, being doubtful and 
ambiguous, must be construed most strongly against insurer. Gregory et al. v. Mutual 
Life Ins. Co. of New York. (U. S.) 

146(3)—Insurance contracts, in case of ambiguity, should be liberally construed in favor of 
assured. Farmer v. United States Fidelity & Guaranty Co. - S.) 

146(3)—Uneertainty in significance of term used in insurance company is to be resolved 
in favor of insured and against insurance company. Griswold v. Metropolitan Life 
Ins. Co. (Vt.) 

146(3)—Generally, provisions in contracts of insurance must be construed most favorably 
to insured. Ringstad v. Metropolitan Life Ins. Co. (Wash.) 

146(3)—Court, in construing language of insurance policy, will adopt construction most favor- 
able to insured. Braley Motor Co., Inc. v. Northwest "Casualty Co. (Wash.) 

146(3)—Where language of policy is ambiguous, construction least favorable to the one who 
wrote the words is applied. Howard et al. v. Hollahan et al. (Wash.) . 

146(3)—Ambiguities in insurance policies are construed most favorably to insured. ‘Employers’ 
Mutual Liability Ins. Co. of — et al. v. Tollefson et al. (Wis.) .. 

§ 147. WHAT LAW GOVERN 

(1). In general. 

147(1)—Policies of insurance are to be construed in accordance with the law of the state 
ae delivery, is made. Lando v. Equitable Life Assurance Society of the United 
tates. ; 


147(1)—Life policy issued to resident of Texas should be construed upon ’ principles of 


1153 


573 


1106 


249 


comity in accordance with law of Texas. Chambers v. Franklin Life Ins. Co. (U. S.). .1189 


(2). Place of contract. 

147(2)—Insurance policies issued by foreign corporations, application for which are taken 
within state of North Carolina, are to be construed in accordance with laws of North 
Carolina. Cordell v. Brotherhood of Locomotive Firemen and Enginemen. (N. C.) 

147(2)—Where application for health and accident policy was filled out in Ohio city and handed 
to general agent of insurer in such city, insured examined in such city by_ physician 
selected by insurer, policy after having been written by home office of insurer in another 
state, forwarded to general agent of insurer in such Ohio city and first premium paid by 
insured to insurer’s general agent in such cit policy was governed by law A Ohio. 
Equitable Life Ins. Co. of Iowa v. Gerwick. Ohio} 

147(2)—Insurance contract of foreign aan which provided that absence or disap- 
pearance of insured without proof of actual death should not create liability and should 
not even be regarded as evidence of death held enforceable in Oklahoma, even though 
Provision was invalid under Oklahoma law, where contract emanated from state wherein 
such provision was valid. Modern Woodmen of America v. Crudup. (Okla.) 

(4). Effect of provisions of policy on application. 

147(4)—Provision in insurance contract that it shall be governed and construed only according 
to laws of pa state is void in so far as North Carolina courts are concerned. cue rdell 

se Brotherhood of Locomotive Firemen and Enginemen. ( Cc.) ‘ 

§_ 150. MATTER ON MARGIN OF OR ATTACHED TO POLICY. 

150—In construing indorsement to policy insuring carrier against certain risks incident to 
transportation of merchandise while on motor trucks of carrier, court could look to parol 
testimony in so far as it furnished explanation for making of indorsement, at least from 
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standpoint of insured; but it could not construe indorsement more broadly than fair 
import of its terms in connection with whole of policy, so far as insurer was concerned, 
where insurer had not been informed of circumstances of negotiations between insured 
and beneficiary of indorsement. Tubize Chatillon Corporation v. White Transp. Co. 
ee. CU. S..- 
150—Additions to policy by rider are “usually for purpose of sacditying general terms of 
policy, and, therefore, being specific, control more general terms. North River Ins. Co. 
v. Clark. (Vt.) hee edhe n'a ps alee ats ..1348 
§ 153 CONSTRUING TOGETHER POLICY AND “ACCOMPANYING PAPERS. 
(1). In general. 
151(1)—Group policy provision limiting coverage of specified physical impairment to those 
occurring within ninety days of accident held effective, although not included in certificate 
issued to employee, where certificate recited that employee was insured in accordance with 
terms of group policy and called for benefit as provided in policy. Page v. Prudential 
Ins. Co. of America. (Ala.) : 
151(1)—In construing group life policy, policy contract included group policy and individual 
certificate of insurance. Ozanich v. Metropolitan Life Ins. Co. (Pa.)... 92 
151(1)—Statute providing that policy and application shall constitute entire contract between 
parties held not to render ineffective provision of premium note that note should constitute 
indebtedness on policy, since provision was part of agreement made a uent to issuance 
of policy. Pacific Mutual Life Ins. Co. of California v. Thurman. ex.) one eee 
(2). Application as part of the contract. 
151(2)—-Statements in application for life policy, not incorporated in and made part of policy, 
—< be availed of as warranties. Life & Casualty Ins. Co. of Tennessee v. Crow. eis 
a ° ° 


151(2)—Application for life policy must be deemed part of policy. Fowler v. Missouri 
Mutual Ass’n. (Mo.) 


§ 152. CONSTRUING STATUTES AND CHARTER, BY-LAWS, OR RULES OF 
OF INSURER AS PART OF POLICY. 
(3). Statutes and ordinances. 

152(3)—-Where automobile liability policy insured assured against loss because of injury to 
any person in operation of automobile, and husband, whose wife was injured through 
negligent operation of such automobile, recovered uncollectible- judgment against assured 
for wife’s medical expenses, husband could recover amount of judgment and costs from 
insurer, as against contention that suit should have been brought in wife’s name. Where 
statute authorizing injured person recovering judgment against insolvent assured, to 
maintain action within terms and limits of policy against insurer and _ policy limited 
liability to expense actually sustained and “paid in money,” petition against insurer 
which failed to allege that plaintiff had “paid in money’? amounts for which he sued held 
not defective, where requirement of such allegation would defeat right intended to be 
bestowed by statute. Tuck v. Commercial Standard Ins. Co. of Dallas, Tex. (Ia.) 1123 

152(3)-—Under automobile liability policy providing that notice of cancellation sent by regis- 
tered mail to address of assured should be sufficient, assurer held liable although notice 
of cancellation was sent by assurer and received at post office in town to which it was 
sent 14 days before date of intended cancellation, but never received by assured, in 
view of statute requiring written notice of cancellation to- be given to other party 15 
days prior to intended effective date, since statutory requirement may not be rendered 
inoperative by policy provisions. Taxeira v. Arter et al. (Mass.) 

152(3)—Where indorsement on mutual liability policy provided that insurance should extend to 
persons using automobile covered unless such person had other collectible insurance, 
and oolicy provided that all provisions at variance with statute should be superseded 
thereby, statute requiring automobile liability policies to cover insured and any person 
responsible for operation of insured’s automobile with his consent held not made part of 
policy, and hence insurer was not liable for injuries caused by operation of automobile 
Sy bailee of owner which was covered by other insurance. American Mutual Liability 
ns. Co. v. Ocean Accident Guarantee Corporation, Ltd. (N. H.) : 

152(3)—-Automobile liability policy taken out by owner who has had prior accident, although 
not obtained pursuant to demand made by commissioner of motor vehicles because of such 
prior accident, comes within act covering policies procured — to demand by com- 
missioner. Continental Casualty Co. v. Lanzisero et al. (N. 3 aot 634 

152(3)—Life policv issued by domestic corporation which failed to rae 2-year incontestable 
clause required bv statute would be construed as if such clause had been incorporated in 
nolicv when issued and delivered. Lincoln Health & Accident Ins. Co. v. Tones. (Okla.) 1031 

152(3)—Statutory provisions as to insurance constitute a part of the policy. Ringstad v. 
Metropolitan Life Ins. Co. (Wash.) 124 

152(3)- ne of state existing at time of issuance of insurance ' policy become part of 
contract. New York Life Ins. Co. v. Truesdale et al. (U. S.) 663 

152(3)—Supreme Court must assume that automobile indemnity policy contained provisions 
required by statute relating to automobile indemnity insurance, one of which is that 
indemnity shall extend to any person legally responsible for operation of automobile 


ao Employers’ Mutual Liability Ins. Co. of bidvonenees et al. v. Tollefson et al. 
is. 


§ 155. EVIDENCE TO AID CONSTRU CTION. 

155—In action for total permanent disability benefits, offers to show that physicians negatived 
permanency of disability held properly rejected on question of construction of life policies, 
since evidence offered did not, as contended, warrant inference that insurer, having paid 
benefits for one year notwithstanding physicians’ reports, thereby construed policies 
to provide for benefits if disability lasted over 90 days. Turcotte v. Prudential Ins. Co. 
of America. (N. H.) . Ree eres: AGpiies 7 3 ; 1002 
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§ 156. PARTIES TO CONTRACT AND RELATIONS BETWEEN THEM. 
(1). In general. 
156(1)—Relations of parties to policy are contractual and policy, proceeds of which are 
payable to third person, is a third party beneficiary contract. Shaw v. John Hancock 
Mutual Life Ins. Co. (Conn.) ; i Ser ates aed ..1217 
(4). Insurance “for whom it may concern.” 
156(4)—Barge owner who took out insurance on cargo for account of “‘whom it may concern” 
had insurable interest and was covered by the cargo policy. Chateaugay Ore & Lron Co. 
v. Eastern ‘Transp. Co (U. S.) 1113 
161. PROPERTY COVERED BY INSURANCE AGAINST FIRE OR OTHER CAUSE 
OF LOSS. 
163. ——— DESCRIPTION OF PROPERTY. 
(1). Buildings and appurtenances. 
163(1)—Insured held not entitled to recover for destruction of rear dwellings on premises 
which were excluded from fire policy because mortgagee’s application tor policy was 
too general, since delivery of policy excludine rear dwellings constituted counter offer 
and retention of policy and payment of premium amounted to acceptance, bringing into 
existence complete insurance contract. Jones et al. v. Standard Fire ins. Co. of Hartford, 
Conn. (W. Va.) ‘ 1109 
§ 164. ——~- DESCRIPTION OF TITLE OR INTEREST. 
{2}: Is 
164(1)—Policy insuring plaintiff against all risks or loss or damage to insured property 
belonging to and used or worn by plaintiff held not to cover watch left with plaintiff 
pursuant to memorandum, stating that goods were sent for plaintiff's inspection but 
remained property of sender and were to be returned on demand and that sale would take 
effect only from date of sender’s approval of plaintiff’s selection. Midler v. Continental 
Ins. Co. (U. S.) ; : Saws 
(2). Property held in trust or on commission. 
164(2)—Goods held by bailee for hire for manufacture into dresses held to be property 
“held in trust” by assured, within fire policy covering “property of assured, or held in 
trust or on commission,” so as to entitle bailor to recovery for damage to such goods by 
fire while they were held by bailee. Wexler v. National Ben Franklin Ins. Co. et al. (N. Y.) 
170. AMOUNT OF INSURANCE. 
172. —— VALUED POLICY. 

Farm mutual policies are not within state valued policy laws. Goldsberry v. Farmers’ 
Mutual Fire & Lightning Ins. Co. (Mo.) 

175. COMMENCEMENT OF RISK. 

Insurance companies have right to fix date of heginning of policies, which date may be 
prior to, at time of, or subsequent to, delivery of policy. American National Ins. Co. v. 
Hammett. (Ala.) ‘ 

Where deed conveying title and mortgare securing purchase price were placed in escrow 
and vendor procured fire policy to c her interest as mortgagee, policy held to protect 
vendor where property was destroved by e while deed and mortgage were in hands of 
escrow agent awaiting payment of first installment of purchase price, which was not yet due. 
St. Paul Fire & Marine Ins. Co. of St. Paul. Minn. v. Crump. (Ala.) 

Automobile liability insurer may assume risks antedating policy date, and will be liable 


75 


for loss occurring before actual policy date, hut only in case there 
ment of loss by insured Continen ( : ‘: 7 = 
Provision in application for 1 


is no fraud or conceal- 
ta (N. J.) 


’ that policy shall not take effect until 
“received” by applicant contemplates that it shall | 


e ineffective until obtained by applicant 

as result of deliverv by insurer Tender of payment of first premium on life policy, in 
so far as taking effect of life policy containing provisions that it shall not take effect until 
received by applicant is concerned, does not operate as constructive receipt of policy by 
applicant. Spragg v. Prudential Ins. Co. of America. (Ohio) . : 7 

[t is competent tor parties to agree that effective date of term life policy with disability 

benefits shall be one prior to its actual execution or issue. Where application for term 
life policy with disability benefits provided that policy should not take effect until first 
premium should be paid while insured was in good health, and policy provided that it 
should be effective from October 3, 1927, but policy was not issued until October 10, 1927, 
not delivered until October 20, 1927, when insured gave agent note for first year’s premium, 
which was later paid, policy became effective on October 3, 1927, and court erred in 
instructing jury that policy took effect on date of delivery. Travelers’ Ins. Co. v. 
Wolfe. (U. S.) wey 

§ 176. TERM AND DURATION OF RISK. 

§ 177. ——- TERM FIXED BY POLICY IN GENERAL. 

177—Unauthorized action of company ship accountant in sending notice to insurer that insured’s 
employment by company had ended held not to terminate rights of insured under group 
policy, where policy did not bear out accountant’s construction. Ozanich v. Metropolitan 
Life Ins. Co. (Pa.) 

Inability of employee to per 

terminate relation of employer and employee within group policy under which employees 
are insured. Shea v. AXtna Life Ins. Co. (Mass.) 
—Provision of group policy requiring payment of first monthly premium in advance and 
thereafter as premiums came due, on last day of each month held not to preclude 
recovery by beneficiary, where premium for December, 1932, was not due until December 
31, 1932, and insured’s death occurred within 31-day grace period. Provision of group 
policy entitling employee, on termination of employment, to have issued to him by insurer 
on due application, and without evidence of insurability, policy of life insurance held to 
contemplate that employer terminating employment of employee by discharge shall do so 
in such a way that employee has notice or knowledge that employment has been terminated. 
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Provision of group policy allowing 31-day grace period for payment of premiums has no 
application to discharged employee, but provision does apply to employee dying while 
eet — before expiration of such grace period. “Beanich v. Metropolitan Life 
ns. 0 ( 

§ 179. ENTIRE “OR SEVERABLE CONTRACT. 

179—Combination life and disability policies are regarded as distinct contracts to effect 
different objects. Pyramid Life Ins. Co. v. Selkirk. (U. S at 

§ 179%. LOANS ON POLICIES. 

1791%4—-Inability of insurer to deduct unpaid balance of premium for current policy year 
from loan value of policy because loan value was less than balance of premium for 
current year did not excuse insurer from making loan on application therefor after 3 
full years’ premiums had been paid. Under statute providing that insurer should deduct 
from loan value of policy any existing indebtedness on such policy, existing indebtedness 
on policy referred to prior loans on policy, and not to premiums due thereon, since 
premium due on policy is not “indebtedness,” inasmuch as there is no binding obligation 
to pay it. Del Rio v. Prudential Ins. Co. of America. (N. Y.) 

1791%4—Loan by insurer to insured in amount of automobile indemnity policy after damage 
to truck covered by policy to be repaid in proportion of recovery for damages from 
_ —— held illegal as not authorized by Insurance Law. Simpson v. Hartranft et al. 

17942 A “Dolicy loan” is an advancement on policy without a personal obligation as to 
repayment, and, being made upon the sole security of the policy, does not create debtor- 
creditor relationship between insurance company and insurer. Jansen v. Tyler et al. 
(Ore.) eae 

179%4—Beneficiary suing to recover proceeds of policy canceled by insurer because loan to 
insured and interest thereon exceeded policy’s reserve held not entitled to invoke benefit 
of insured’s alleged failure to read notice of cancellation. Insurer’s practice over period 
of years to add interest to amount of loan held not waiver of insurer’s right to require 
payment of interest in advance, and to cancel policy on insured’s failure to pay interest, 
where loan and interest exceeded reserve value of policy. Terms of life policy providing 
for loan to insured which did not require payment of interest in advance, or permit 
forfeiture for its nonpayment as did provisions of loan note held not in conflict with 
provisions of note so as to authorize beneficiary to recover proceeds of policy which was 
canceled for nonpayment of interest on loan. Where conflict exists between provisions 
of life policy and loan note, provisions of policy. will control though both must be considered 
in fixing rights of parties. Davis v. Acacia Mutual Life Ins. Co. (S. C.J 

179'%.—Policy loans made to insured under pledge of life policy and its accumulation did not 
create personal liability or debt of insured, as regards extent of coverage remaining 
under policy thereafter, but such so-called loans were, in effect, a payment and not a 


1015 


13 


loan. First National Bank of Wichita Falls v. State Life Ins. Co. (U. S.) 1194 


179%4—Where insured was entitled to loan on mutual life policy at not to exceed 6 per cent. 
interest, payable annually, insurer could not exact payment of more than simple interest 
in absence of new consideration therefor. Where, by terms of mutual life policy, insured 
was entitled to loan thereon at not to exceed 6 per cent. interest, payable annually, 
insurer’s incorporation in note of provision that interest not paid when due should be 
added to principal and bear interest accordingly held without consideration and —_ 
Stauffer v. Northwestern Mutual Life Ins. Co. (Wash.) : 


VI. Premiums, Dues and Assessments. 


§ 180. NATURE AND GROUNDS OF OBLIGATION. 

180—Where insured, who was unable to furnish satisfactory proof that he was born in 1886, 
accepted life policy which gave date of his birth as 1889, and retained policy with 
knowledge of incorrect date from October 30, 1930, until December 15, 1930, insured 
held liable for first year premium as against contention that insured notified insurer 
shortly after delivery + 
Stutson v. Richardson. 

§ 186. PAYMENT OF PREMIUMS. 

(1). In general. 

186(1)—Insurance agent ordinarily has no authority to accept anything other than money or 

oar calling for payment of money for premium. Gibson v. Texas Prudential Ins. 
° (Mo.) 

186(1)—Where term life policy| with disability benefits required payment of a ‘given sum as 
premium, necessary implication was, where nothing to the contrary appeared, that payment 
of premium was to be made in cash. Travelers’ Ins. Co. v. Wolfe. (U. 

ee insurance orate are payable in money. Gibson v. Texas Prudential ‘Ins. ™ 
(Utah) 

(2). Time for payment. 

186(2)—Where premiums were to. be paid quarterly under endowment life policy which 
provided for premium payment ‘ ‘in advance, annually or in regular equivalent semi-annual 
or quarterly instalments,” quarterly payments held payable in advance, and hence policy 
lapsed after grace allowed after < ee of payment on due date. coowne v. John 
Hancock Mutual Life Ins. Co. (Pa.) 

186(2)—-Where policy issued by foreign insurance corporation operating under assessment 
plan allowed period of one month in which to pay premium, period of grace held to 
begin at expiration of month allowed for payment under poney: National Life Co. v. 
McKelvey et al. (Tex.) 

186(2)—Payment of stipulated premiums on or before date fixed is of the essence of term life 
policy with disability benefits, and insurance cannot be required to be carried on credit 

_—— such ene can be gathered from the contract. Travelers’ Ins. Co. v. Wolfe. 

. S.) 
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186(2)—Payment of initial premium on life policy four months after date of policy which 
provided for payment of annual premiums on each anniversary of date of policy held 
not to keep — in force beyond expiration of grace pericd allowed for payment, of 
second annual premium, in view of intention in dating policy three months before applica- 
tion to secure lower premium. Date designated in policy for payment of premiums 
governs, although that date is anterior to time when policy becomes effective upon payment 
and acceptance of first premium. Jones v. Jefferson Standard Life Ins. Co. (U. S.).. 669 
(3). Payment to broker or agent. 
186(3)—Agent, by accepting liquor from beneficiary in lieu of cash premium, and agreeing 
to keep industrial life policy in force, held to have entered into private agreement which 
made him beneficiary’s agent and which therefore did not bind insurer. Centanni v. 
Southern Life & Health Ins. Co. (La.) Piri: ee ...1258 
186(3)—Payment of first semiannual premium on life policy to soliciting agent would con- 
stitute payment to insurer. Mills v. New York Life Ins. Co. et al. (N. C.) . 1293 
186(3)—Receipt of premiums by agent appointed either expressly or by implication by 
insurer to deliver policy and collect premiums is receipt of such premiums by insurer. 
Company which was not licensed agent of insurer, but which received fire policy for 
delivery to insured after application to insurer with which it had carried on considerable 
business, held agent of insured to collect premium upon delivery of policy to insured, and 
hence policy was enforceable after delivery and payment of premium by insured, although 
broker to whom policy was sent by insurer’s agent for delivery, and to whom application 
was originally made by insurer, failed to turn over premium collected to insurer or its 
agent. Conniff v. Detroit Fire & Marine Ins. Co. et al. (Wash.) 
(5). Payment by note. 
186(5)—Execution of note by insurer and insured as part of transaction for loan by insurer 
on realty owned by insured held not payment of premium on life policy issued to insured 
as part of transaction, as regards effective date of policy, where payment of premium 
was to be made from funds derived from loan. Jefferson Standard Life Ins. Co. v. 
Munthe. (U. S.) mas : eae ia 
186(5)—A ‘“‘note” is an agreement to pay, and not “cash’’ within life policy providing that 
premium shall be paid in “‘cash.” Travelers’ Ins. Co. v. Wolfe. (U. S.) 
§ 187. NOTES AND PREMIUMS. 
(1). In general. 
187(1)—Provisions of premium note held binding contract between life insurer and insured, 
notwithstanding note was made subsequent to issuance of policy and its terms were not 
set out in policy. Texas Life Ins. Co. v. Cork. (Tex.) 1319 
§ 191. POWER AND DUTY TO MAKE ASSESSMENTS 
191—Insured who became member of partnership organized for purpose of insuring fire 
losses was presumed to know customs of partnership and was bound by acts of executive 
committee in levying assessments. Bowen v. Farmers Mutual Ins. Co. of Mulberry et al. 
(Ind.) : ; , : Race racarere ts 
Where directors, pursuant to by-laws forming part of contract of cyclone insurance, 
met to determine rate of assessment and to levy annual assessment, and adopted motion 
to adopt secretary’s report recommending one-mill assessment on cyclone insurance, 
secretary’s report and recommendation, when acted on by directors, in legal effect became 
action of directors; it being immaterial whether such action was called motion or resolution. 
Bitters v. Central Mut. Hail & Cyclone Ins. Co. of Appleton. (Wis.) 
§ 195. LEVY AND COLLECTION OF ASSESSMENT. 
(2). Notice of assessment. 
195(2)—-Notice from mutual insurance company other than town mutual company, informing 
holder of cyclone policy as to annual assessment end rate and amount due from him, held 
sufficient under by-laws; notice of gross amount of assessment being unnecessary. 
Bitters v. Central Mut. Hail & Cyclone Ins. Co. of Appleton. (Wis.) 1172 
§ 198. REFUNDING OR RECOVERY OF PREMIUMS OR ASSESSMENTS PAID. 
(1). Grounds of recovery in general. 
198(1)—-Health and accident policy provision that policy should not cover any person over 
age of 65 years and that premiums paid for period not covered by policy would be 
returned upon request held indivisible, and, if under doctrine of waiver and_ estoppel 
age limit was stricken from policy and policy continued in force during period for which 
premiums sued for were paid, provision for return of premiums was inapplicable. _ 
Washington Nat. Ins. Co. v. Scott. (Ala.) 1070 
198(1)—-Where insurer reasonably concluded that insured’s total disability had ceased, although 
jury found otherwise, demand for premium was not unreasonable, arbitrary, or coercive, 
and payment thereof to prevent lapse of policy was voluntary precluding recovery by 
insured. New York Life Ins. Co. v. Lecks. (Fla.) i ; 1220 
198(1)—Insured held not entitled to recover, on ground of disability, disability premiums 
voluntarily paid on life policy which provided that upon proof of total and permanent 
disability payment of disability premiums should cease. Columbian Mutual Life Ins. Co. 
v. Gunn. (Miss.) ‘ ‘ eae eats ar 
i98(1)—Under life policy providing for payment of premiums at home office or to authorized 
agent, but only in exchange for official receipt, insurer, after lapsing policy for non- 
payment of second premium note, held not liable to insured for amount of note paid 
to soliciting agent without receiving either receipt or note. Mills v. New York Life 
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Ins. Co. et al. (N. C.) a wads aan ts aes oa 
198(1)—Where estranged wife, who paid premiums on husband’s life policies, though not 
party to insurance contracts, was informed on inquiry to insurer’s home office that policies 
were canceled in 1926, but on further inquiry was referred to agent who discovered policies 
were in force and that home office record was erroneous, and where evidence showed policies 
had been treated as in force, wife held not entitled to recover premiums on theory letters of 
home office admitted insurer wrongfully canceled policies, since letters in view of informa- 
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tion given by agents did not expressly rescind contracts but were merely informative. 
Courtney v. Prudential Ins. Co. of America. (Vt.) 
(3). Policies issued without knowledge of 
198(3)—In beneficiary’s action to recover premiums paid on life policy issued without knowl- 
edge of insured in whom beneficiary had no insurable interest, insurer could not claim 
that _— was valid on ground that it was industrial policy, where policy did not contain 
“facility of payment’? clause, but contained provision that production by insurer of polic 
and of receipt for sum insured, signed by beneficiary or eal representative of ivaeed, 
shall be conclusive evidence that such sum has been paid and that all claims under policy 
have been fully satisfied. Beneficiary held entitled to recover premiums paid on life 
policy issued without knowledge of insured in whom beneficiary had no insurable interest, 
unless action was barred by limitation, where beneficiary was guilty of no intentional 
fraud or wrongdoing, but was induced to take policy by solicitation of insurer’s agent 
po agers that policy would be valid. Interstate Life & Accident Co. v. Cook. 
(Tenn. ; 
(4). Fraud of agent or company. 
4)—Insurer held not liable to insured for amount insured paid to agent as premium on 
life policy where insured accepted policy on condition that if on examination agent’s 
representations should prove to be false, insured would not accept policy, and notes and 
check were given to agent personally on agent’s promise to finance insured if policy was 
accepted, and insurer had no knowledge of agreement until after agency had been dis- 
continued. McClure v. Atlantic Life Ins. Co. 
(6). Actions. 
198(6)—Insured’s testimony which sustained his theory that life policy never became effective 
but was received for examination only and was rejected because of misrepresentations 
and that on his offer to promptly surrender policy he was entitled to return of notes and 
check given as premium, on which issue no contradictory evidence was presented 
would sustain recovery against proper parties for loss resulting from breach of agree- 
ment. Insured who refused to accept life policy because of misrepresentations by agent 
hela not entitled to recover from insurer part of premium actually remitted to insurer 
by agency where no issue was submitted, touching right of recovery under common counts 
for money received by insured, and insured’s given charge called for verdict for full 
amount paid, if insured was entitled to verdict. McClure v. Atlantic Life Ins. Co. (Ala.) 
198(6)—In action to recover premiums paid on life policy issued without knowledge of insured 
in whom beneficiary had no insurable interest, declaration held not demurrable on ground 
that justice and circuit courts had no jurisdiction over matters which were based upon 
fraud and misrepresentation, since action for money had and received is proper form to 
recover back premiums paid. Beneficiary’s action to recover premiums wabk on life policy 
issued without knowledge of insured in whom beneficiary had no insurable interest held 
not barred by contractual limitation contained in policy, where action was not based on 
policy, but upon theory that policy was void. Interstate Life & Accident Co. v. Cook. 
(Tenn.) 


VII. Assignment or Other Transfer of Policy. 
§ 203. RIGHT OF INSURED TO ASSIGN LIFE OR ACCIDENT POLICY. 


203-—Where beneficiary has no equitable interest in life policy, beneficiary may be changed 
or subsequent assignment made if policy reserves right to so change or assign. Where 
agreement at time beneficiary of life policy was named provided that beneficiary should 
support insured’s parents, that policy should secure money previously advanced to insured 
by parents and money loaned at that time, beneficiary who carried out agreement held to 
have equitable interest in her own right and as trustee entitling her to insurance as 
against subsequent assignee or beneficiary subsequently named. Where insured procured 
possession of life policy from named beneficiary for purpose of obtaining loan, insured’s 
wife to whom he then delivered the policy, who advanced no present consideration and 
who retained policy for more than year before attempting to secure change of beneficiary 
with knowledge of such beneficiary’s interest, acquired no rights as against beneficiary 
either as subsequent assignee or as bona fide purchaser for value. /€tna Life Ins. Co. 
of Hartford, Conn. v. Morlan et al.  (Ia.) 
§ 204. RIGHT OF BENEFICIARY TO ASSIGN LIFE OR ACCIDENT POLICIES. 
204—Restriction in option for method of payment under life policy to beneficiary, entered 
into between insured and insurer, and in supplementary contract after death of insured, 
that payments to beneficiary could not be transferred or incumbered, held valid; hence 
assignment of proceeds to become due beneficiary was unenforceable. Michaelson v. 
Sokolove et al. (Md.) .......... eee tee t ened 
§ 206. CONSENT OF INSURED OR ASSIGNMENT BY BENEFI , 
206—Provision in supplementary contract issued to beneficiary of life policy that, if payee 
had right to assign any interest under contract, insurer would not be charged with notice 
of assignment until filed with home office, did not assume assignability of contract, in view 
of express terms of contract that benefits accruing under it were not transferable. 
Michaelson v. Sokolove et al. (Md.) co epee acees 7 
§ 207. CONSENT OF INSURER. 
(2). Sufficiency and effect of consent. : : 
207(2)—Assignment of fire policy without insurer’s knowledge avoided policy where agent 
entering insurer’s consent to assignment was mere soliciting agent, since facts coming 
to such agent after issuance of policy could not be notice to insurer. Stoner et al. v. 
First American Fire Ins. Co. of New York. (Ia. nerd 
§ 218. RIGHTS AND LIABILITIES OF ASSIG 
§ 219. —— IN GENERAL. : ; 
219—Where father who insured son’s life and was named beneficiary took assignment of policy. 
from son, which evidence showed was not intended to invest father with beneficial interest ot 
policy, but was done to protect son, whom father feared would borrow money on policy, 
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(Ore. $22 
§ 222. TRANSFER AS COLLATERAL SECURITY. 


222—Assignment of policy although absolute in form, may be shown to have been intended 
as collateral security. Where assignment of policy was intended to serve as collateral 
security, assignee’s rights in proceeds of policy held limited to amount of debt secured, 
interest and premiums which he has paid. Assignee of policy which was assigned as 
collateral security is entitled to collect whole proceeds of policy, but holds excess over 
amount of debt secured, interest, and premiums he has paid, for those entitled therefor. 
Joinder of insured’s wife, who was beneficiary of life policies, with insured in assignments 
to bank of all interest in policies, which assignment, although absolute in form, was 
intended as collateral security only, held not to affect rights of wife of insured as 
beneficiary, to excess of proceeds of policy above indebtedness which assignment secured, 
as against contention that right of wife, as beneficiary under policies which reserved 
right in insured to change beneficiary, was mere expectancy which she surrendered by 
joining in assignment. Allen v. Home National Bank. (Conn.).. 
-Instruments by which partners assigned $3,000 of their $5,000 life policies to partner- 
ship as collateral for $3,000 consideration, and by which partnership was to pay premiums 
on portions of policies assigned, and which described insurance aclenel as business 
insurance, created “‘business insurance’? whereof partnership became beneficiary to extent 
of $3,000 of each of the policies. New York Life Ins. Co. v. Hageman et al. (U. S.)..1192 

§ 225. REASSIGNMENT. 

225—In action to establish ownership of life policy, obtained by father, insuring son’s life 
which was later assigned by son to father, evidence held to establish that father released 
his interest under the assignment. Where father, who insured son’s life, and was named 
beneficiary, took assignment of policy from son, father’s execution and delivery of instru- 
ment, releasing father’s interest to son, held to constitute transfer of father’s interest, 
though father did not hand policy, which was in possession of insurer, to son. Where 
father who had insured son’s life took assignment of policy from son, father’s execution 
and delivery of instrument releasing father’s interest to son held to constitute transfer 
of father’s interest, although release was wrongfully destroyed by son’s agent and was 
not filed with insurer, since provision in policy requiring assignment to be filed at insurer’s 
home office could not be invoked by assignor of policy for avoidance of assignment. Grosz 
v. Grosz. (Ore.) 


VIII. Cancellation, Surrender, Abandonment, or Rescission of Policy. 


§ 226. REVOCABILITY OF CONTRACT IN GENERAL. 

226—Right to cancellation of policy exists only by contract, and cancellation clause is in 
nature of condition precedent, which must be strictly complied with to make attempted 
cancellation effective. Gabriault v. Genske et al. twis.) Oe we 

§ 227. STATUTORY PROVISIONS. : : : 

227—In action by insurer to cancel industrial life policy, testimony as to falsification of 
application held admissible where statute permittin fraud as defense against suit by 
insured became effective subsequent to issuance of policy but prior to trial of case. 
Washington National Ins. Co. v. Mclemore. Pere 

§ 229. NOTICE TO CANCEL. 

(1). Necessity of notice. y 

229(1)—Provision of fire insurance policy relating to notice required for cancellation of 

policy held not to affect rights a parties under substitution of new policies by mutual 


agreement rather than by formal cancellation of original policy. ome Ins. Co. v. 
Campbell Mfg. Co. (U . eee 


(2). Sufficiency of notice in general. s 
229(2)—When notice of cancellation of policy declares that cancellation is presently operative 
or fixes a time shorter than that prescribed, where policy requires a_certain number of 
days’ notice, it becomes effective at expiration of prescribed period. Under group policy 
providing that its indemnity would, if insured was disabled when her employment ter- 
minated, continue for three months, and “until” employer notified insurer to cancel policy, 
policy held canceled, where notice to cancel was given by employer before expiration of 
three-month period; term “until” requiring time fixed by notice to be after expiration of 
three months but not requiring notice to be given at any certain time. Black v. 
Travelers’ Ins. Co. (Ala.) ‘ 49.4. ; 
229(2)—Letter notifying commission that insured under truck carrier’s liability policy was 
replacing policy and asking for return of insurer’s policy, which commission answered by 
stating that proposed new insurer could not operate in Alabama and that —_= should 
remain in effect until canceled by proper notice, was not sufficient notice of cancellation 
so as to relieve insurer from liability for accident occurring thereafter. Notice of 
cancellation of policy under statute allowing truck carriers to carry liability policy instead 
of giving bond must be clear and definite and not coupled with related proposals, —. 
in doubt what is intended, if request as a whole cannot be complied with. Fidelity 
Casualty Co. of New York v. Jacks. (Ala.) roe 1405 
229(2)—Although legal fire insurance cancellation notice is in : 
service, insured may dispense with five-day period allowed for his benefit by returnin 
policy to be canceled or obtaining new insurance in place thereof before expiration o 
period, which is deemed full and complete cancellation as of time of such act. Act of 
insured in applying for replacement policy and obtaining and possessing such policy on 
day of receipt of notice of cancellation of fire policy on motortruck held irrevocable 
cancellation of original policy as of that date, since insured and insurer waived five-day 
period, although application for replacement oaig requested its issuance from date can- 
cellation of origiedt policy became effective. Gillette v. Utica Fire Ins. Co. of Oneida 
County. (N. Y.) 
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§ 230. REPAYMENT OF UNEARNED PREMIUM ON CANCELLATION. 
230—Agreement made with fire insurance agent, by one unauthorized Py, insured, that premium 
on policy substituted for old policy by insurance agent was paid by discharging debt of 
old insurer to insured for return premium, held not “actual” payment of premium on 
substituted policy, within provision of substituted policy for return of unearned portion of 
premium “actually’’ paid. “Actual” is real, as opposed to potential, possible, virtual, 
speculative, conceivable, theoretical, hypothetical, or nominal. Fire insurance agent’s sub- 
stitution of new for old policy, under understanding that new policy premium would be paid 
with unearned premiums on old policy, held not to effect payment so as to authorize recovery 
of “unearned” premium on new policy, where agent had not remitted premiums received to 
old insurer and had no funds representing premiums received or with which to pay new 
policy premium, and where new insurer did not specifically know of conditions and consent 
to exchange, notwithstanding insured was ignorant of agente financial inability to pay 
premium on new policy. American Ins. Co. of Newark, N. J. v. Seminole County Board 
RERUNS. RAMIGD 5.9. sun ais ores denials Sree cin sgn ani ecln ais obs auSiayeisunais 583 
230—Claims against insurer for unearned premiums, where automobile liability policies were 
canceled because of insurer’s insolvency, should have been allowed on pro rata basis rather 
than on short_rate basis, policies being silent on point. Maxson v. Manufacturers’ 
RAMUS AE TE. RUNS EEN. 5 .uoe 90s Ga aees cn SS Rae ea baa aa. BN es Mer attat a ERS coe 633 
Under life and accident policy providing that insurer could cancel policy by giving 
writing notice, together with return of unearned premium, where notice was sent and a 
few weeks later further notice through local office was given, together with unearned 
premium which had been received at home office after first notice was sent, insurer 
held relieved of liability for death of insured who died after check for unearned premium 
was received as against contention that check was required to accompany notice of 
—— — Murray v. Provident Life & Accident Ins. Co. of Chattanooga, Tenn. 
(Wash 
—Where dividend on mutual automobile liability policy _ was applied on following year’s 
premium, remainder of which was not paid, and insured received renewal certificate, 
insurer’s attempt to cancel policy under clause allowing cancellation upon five days’ 
notice and upon return of unearned premium “if premium has been paid by assured’’ held 
not to relieve insurer from liability for accident occurring thereafter where insurer did 
not tender unearned premium remaining from dividend applied upon renewal premium, 
since words “if premium has been paid by assured” included any part of premium, even 


though paid through dividend owed insured and accepted by insurer as on ee, 
ee ee a Rea et eee 928 


-) 
§ 235. EVIDENCE OF CANCELLATION. 
235—Evidence held to sustain finding that fire policy had not been canceled at time of fire. 
Retail Hardware Mut. Fire Ins. Co. et al. v. Securities Corporation. (Colo.) 865 
Proof of mailing of notice of cancellation of indemnity policy from office of insurer 
held insufficient to establish fact of service of notice, burden of proof resting upon 
insurer to establish such fact. Great American Indemnity Co. v. Deatherage. (Okla.) 1153 
§ 236. OPERATION AND EFFECT OF CANCELLATION. 
236—Under group policy insuring employees and requiring proof of total and permanent 
disability to be made after such disability had existed for six months, attempted can 
cellation by employer, before employee had been disabled for six months, because of 
termination of employee’s employment necessitated by his disability, did not bar recovery 
by employee who had become totally and perm anently disabled while employed, and who 
had made required premium contributions prior to termination of his employment. Shea 
v. 7Etna Life Ins. Co. (Mass.) 972 
§ 237. REMEDIES FOR WRONGFUL C ANCEL L ATION. 
237—Evidence that insured assigned life policy to insurer to secure loan, and that insurer 
canceled policy after notice to insured of its intention, on ground that loan and interest 
exceeded reserve value of policy held insufficient to show fraudulent cancellation of policy 
so as to authorize beneficiary to recover _—— of poe Davis v. Acacia Mutual 
Life Ins. Co. (S. C). 59 Bae a aa geen a dae oa eae eng ev aile a oe 107 
237—In action against insurer for breach of life insurance contract accompanied by alleged 
fraudulent act of obtaining policy and receipt book under pretext of having policy 
— and refusing to return policy or receipt book, thereby causing policy to lapse, 
order of nonsuit held improper under evidence. Walker v. Life Ins. do. of Virginia. 


RSS Sse d cciain sins aloiae siesaiorarshe: Cinlees. iar thie ER REL EDS com WITTE a Be Oo aha gate al Cte old ewe a RE 324 
237- 


~"Trial judge, in considering demurrer to complaint in action against insurer a certificate 
of i insurance which did not form part of complaint, committed reversible error. Complaint 
alleging that agent of insurer, to induce plaintiff to apply for insurance on life of wife, 
had represented that policy would have a noncancelable clause, that policy as issued did 
not contain such clause, that master policy was in name and possession of trustee, and 
that plaintiff did not know such policy contained cancelable provisions held to state cause 
of action against insurer. Fleming v. Pioneer Life Ins. Co. (S. C.) 768 
237—In action on disability provision of group insurance certificate, paragraph of complaint 
alleging willful and fraudulent breach of contract and punitive damages held properly 
stricken. Owens v. Metropolitan Life Ins. Co. (S. C.) : 774 
237—-In action for alleged fraudulent breach of policy providing for disability and death, 
benefits, plaintiff held required to establish allegations that policy was canceled for 
non-payment of premiums in pursuance of fraudulent design to bring about cancellation 
of policy, and that fraudulent act accompanied cancellation. Evidence held insufficient 
to show fraudulent breach of policy providing for disability and death benefits so as to 
authorize recovery of punitive damages, but, at most, to show a negligent breach of 
contract which would entitle insured to recover actual damages. Where evidence at 
most showed a negligent breach of policy providing for disability and death benefits, 
insured held not entitled to recover the face of the policy which was payable only on 
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death of insured to her estate or named beneficiary. Measure of damages for negligent 
breach of policy providing disability and death benefits was sum of premiums paid 
by insured and loss by lapse of policy and any special damages which insured had suffered. 
Pack v. Metropolitan Life Ins. Co. (S. C.) 1042 
237—Although health and accident policy provided for cancellation thereof, insured could 
recover actual and punitive damages if insurer fraudulently procured possession and 
cancellation thereof and fraudulently substituted another policy. In action for fraudulent 
cancellation of health and accident policy, evidence regarding fraudulent scheme to 
obtain cancellation and as to fraudulent cancellation held to require submission of case 
to jury both as to actual and punitive damages. Smith v. Benefit Ass’n of Railway 
Employees. (S. C.) a ee ar ey PE BENE Re ess ai ss San iosa A ot woe water .. 1343 
237-—Mere refusal, under mistake or misunderstanding as to matters of fact or on 
erroneous construction of disability clause of life policy, to pay monthly benefit when 
due is sufficient to constitute breach of that provision, but to does not amount to 
renunciation or repudiation of policy. Where insurer refuses to make monthly pay- 
ments under disability clause of life policy and refuses to waive premiums and wrong- 
fully lapses policy for nonpayment of premiums, insured may recover damages equivalent 
to value to him of policy which was broken, notwithstanding insured’s right to receive 
further disability payments rests on certain conditions to be performed by him and fact 
that insurer’s obligation is only to pay money does not prevent the assessment of damages 
for entire value of policy, including future payments. Viglas v. New York Life Ins, 
Ae * ER RR oan tdi gt conte Mae Datad OG Lae opener aL Doren hea Lea raie oe on tes <a ee 
§ 241. VALIDITY OF SURRENDER. 
241—Where mortgagee of insured premises, without mortgagor’s consent, surrendered fire 
policy with loss payable clause for cancellation and had other insurance issued, and 
mortgagor accepted sum in settlement of his claim on policy, neither mortgagor nor 
mortgagee could recover on policy, although cancellation was ineffective as to mortgagor 
and mortgage notes were still outstanding against mortgagor. Northwestern Fire & 


Marine Ins. Co. v. Waycross Building & Loan Ass’n et al. (Ga.) 361 
§ 243. OPERATION AND EFFECT OF SURRENDER. 
243—Forfeitures of insurance policies are not favored. Surrender of policy by insured and 
receipt of cash surrender value before ae was rendered in insured’s action on 
policy held not such composition and satisfaction of insured’s claim for loss as to discharge 
insurer from liability, where insured did not intend to release insurer, and there was 
no consideration for satisfaction of claimed unliquidated liability of insurer for loss 
under policy. Nash v. New York Life Ins. Co. (Mich.) . ae PO 


§ 247. RESCISSION BY INSURER. 
247--Where issuance of industrial life policy was obtained by fraud on part of beneficiary, 
insurance company held entitled to have policy canceled. Washington National Ins. 
Co..:v. Melemere Gig.) 2 ..25555 Rd eS alanpim na aa NOK ah Ree ok ee Seem ent was te 727 
247—Automobile liability insurer held entitled to cancel policy obtained by fraudulent conceal- 
ment of fact that accident had happened before application for policy was made, as against 
both insured and party injured in accident, notwithstanding statute making insurer’s 
liability absolute whenever damage covered by motor vehicle liability policy issued under 
statute occurs. Continental Casualty Co. v. Lanzisero et al. (N. 1) ; ; 
247—-Contracts in policy for life insurance and disability insurance are severable, and 
disability features may be canceled or rescinded apart from life insurance feature. Smit 
v. Equitable Life Assurance Society of United States. (Tenn.) . waa estereane . .1303 
247—Insurer is entitled to cancellation of life policy if proving fraud in its procurement. 
Densby v. Acacia Mutual Life Ass’n. (U. S.)... ea Deas ee euitiawr ene a ore ae 
§ 249. ACTIONS FOR RESCISSION. 
249—-Possibility that beneficiary of life policy might abide expiration of contestable period 
and then bring suit is in itself sufficient to give insurer right to sue in court of equity 
for cancellation for fraud. Equity court had jurisdiction to entertain insurer’s bill, filed 
before expiration of period of contestability, to cancel life policy for fraud and to enjoin 
prosecution of action at law on policy. Travelers’ Ins. Co. v. Caravasilis. (Del.)..... 218 
249—Charge precluding cancellation of life policy unless insured induced insurer to issue 
policy by fraudulently concealing material facts with intention to defraud insurer, which 
would not have issued policy had it been aware of fact, held not error, although insurer 
claimed that policy was obtained by fraudulent misrepresentations. In insurer’s suit to 
cancel life policy, charge that misrepresentations of immaterial facts would not constitute 
fraud and that it was for jury to determine whether fact was material held not error. 
Gulf Life Ins. Co. v. Le Croy Me CRM anc 20's a hel carcwuta eax araieey aA ee 704 
249—In action for cancellation of life policy, evidence introduced to establish concealment 
of material facts in application for policy was competent under complaint alleging con- 
cealment of material facts upon knowledge of which insurer would have refused to issue 
policy, where insurer’s agent’s knowledge of facts alleged to have been concealed was 
not imputable to insurer. In insurer’s suit for cancellation of life policy, evidence 
held to sustain judgment cancelling policy for concealment of material facts in a 
for policy. Rushville Nat. Bank of Rushville et al. v. State Life Ins. Co. (Ind.)...... 273 
249—Action in equity for cancellation of life policy on ground of fraud may be brought by 
insurer at any time within contestable period, and such action continues indefinitely con- 
testable period. Dismissal of insurer’s action in equity, which was brought after death 
of insured but within contestable period for cancellation of life policies on ground of false 
statements in applications, held error, where action by insured’s executrix for collection of 
policies was not brought within contestable period, and_ insurer might thercby be precluded 
a setting up defense in such action. Prudential Ins. Co. of America v. Cavanaugh. 78 
(Ohio) wg Gia’ @.G Wk hts Sie iMG Sb even Oech SNe ae ys a ant sl a a as ee a 
249—JInsurer’s suit against beneficiary to cancel life policy held action in personam and not 
in rem, and could be brought only where beneficiary resided or could be personally 


1497 


634 


The Insurance Law Journal, Vol. 86 


served. Insurance policy is “chose in action’? and comes within rule that suits to cancel 
contractual rights and obligations are personal actions requiring personal service. Equity 
has jurisdiction to annual life policy at suit of insurer. Densby v. Acacia Mutual Life 
Ass’n. (U. S.) 

249—Where beneficiaries brought actions at law on life policies less than six weeks after 
insurer, almost one and one-half years before expiration of incontestable period, brought 
suits in equity to cancel policies because of fraudulent application, insurer, alleging no 
facts showing that defense of fraud could not be as readily litigated at law as in TT 
held to have adequate remedy at law, and hence motions to — bills were improperly 
denied. Stewart et al. v. American Life lea Ge. (U.S)... ; 


IX. Avoidance of Policy for Misrepresentation, Fraud or Breach of War- 
ranty or Condition. 
(A) GROUNDS IN GENERAL. 


§ 250. STATUTORY PROVISIONS. 
(1). In general. 7 ag : ‘ 
250(1)—State statute providing for incontestability of life policy after receipt of premiums for 
space of two years held not to render ma incontestable as to disability features because 


of receipt of premiums for two years. ork Life Ins. Co. v. Truesdale et al. (U. S.) 
§ 252. REPRESENTATIONS. 


§ 253. —— IN GENERAL. 

253—False and untrue representations of facts which are material to risk void policy. 
Sakallaris v. New York Life Ins. Co. (Me.) 
To avoid policy because of misrepresentation of insured in negotiations for reinstate- 
ment of policy, insurer must show, not only that misrepresentation was made during 
negotiations, but also that misrepresentation was made with actual intent to deceive insurer 
or that matter misrepresented in fact increased risk of loss. Equitable Life Assurance 
Society of United States v. Boisvert et al. (N. D. 

253—Difference exists between obtaining contract of life insurance through misrepresentation 
of fact and existence of such fact as condition upon which contract is dependent. Pisker 
v. Metropolitan Life Ins. Co. (N. J.) . 

253—False representations render insurance contract voidable, provided they are material and 
relied on by insurer, but representations as to things not susceptible of present actual 
knowledge amount only to statements of opinion or belief, and as to such representations 


insured’s good faith furnishes criterion of truth. United Ben. Life Ins. Co. v. Knapp. 
(Okla.) : : Unica Mia nisputare tate 


§ 254. - FALSITY. 

254—Representations are not required to be literally true as are warranties, but substantial 
truth only is necessary, and statement of applicant for insurance that he is in good 
health does not mean that he is in perfect health, but that he is not aware of any disease 
of such serious nature as to impair his health permanently. United Ben. Life Ins. Co. 
v. Knapp. (Okla.) ESF READ NES A aD : : ; 

254—Misrepresentations in application for life policy are material if misrepresentations 
increase risk of loss, and will — policy regardless of whether made with actual intent 
to deceive. Standard Life Ins. Co. of the South v. Strong. (Tenn.) 

§ 255. MATERIALITY. 

255- Misrepresentation which reasonably influenced insurer’s judgment in making contract 
is ‘‘misrepresentation increasing risk of loss” within statute. Applicant had duty to 
disclose true facts in application for life —. and misrepresentations which were 


material to risk and reasonably influenced judgment of insurer avoided policy. Standard 
Life Ins. Co. of the. South v. Strong. (Tenn Site as 


> 
§ 256. EFFECT OF MISREPRESENTATION. 
(1). In general. 
256(1)—Life policy in which amount to be paid upon death of insured and amount of 
premiums was fixed held within provisions of statute that no misrepresentations in appli- 
cation for policy should be deemed material or render policy an unless actually con- 
tributing to contingency or event upon which policy is to ee due and payable. 
Fowler v. Missouri Mutual Ass’n. (Mo.) ; 
256(1)—Any representation which induced issuance of policy and was not true “ey vitiate 
policy. Kirschner v. Equitable Life Assurance Society of United States. (N. Y.) ..1285 
(2). Knowledge and intent of applicant. 
256(2)—Material misrepresentation in application as to matter affecting nature, extent, or 
character of risk invalidates certificate or policy, although made in good faith, where 
application is attached to and made part of policy, or where certificate is benefit certificate 
in fraternal benefit association. Sovereign Camp, W. O. W. v. Batchelor. (Ga. 
256(2)—Misrepresentation in application for insurance if material constitutes defense - action 
on policy although misrepresentation was made innocently. Kirschner v. ne Life 
Assurance Society of United States. (N. Y.) 1285 
256(2)—If statement in insurance contract is a warranty, its “falsity amounts to. an express 
breach of contract regardless of good faith and honest purpose of insured, but if construed 
as representation, falsity of statement may render contract voidable only when it is shown 
,, bare been material to risk and knowingly made. Kizer v. Woodmen of The World. 
( ) 
256(2)—False statement relied on to work forfeiture of rights of insured under a 1 policy must 
have been willfully made, and must not have resulted from inadvertence or mistake. 
Fireman’s Fund Ins. Co. v. Reynolds. (Tex.) 
§ 257. CONCEALMENT. 
§ 258. IN GENERAL. 
258—Fire policy will not be forfeited for concealment where insurer makes no inquiry, unless 
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concealed matter was fraudulently concealed. American Ins. Co. of Newark, N. J. v. 
Robinson. (Fla.) 

§ 262. FRAUD OR FALSE SWEARING IN OBTAINING INSURANCE. 

262—Under fire policy provision voiding policy in case of false swearing by insured, false 
answers as to matter of fact material to inquiry which is knowingly and willfully made 
after loss are fraudulent, and intention to deceive insurer is necessarily implied. American 
Ins. Co. of Newark, N. J. v. Robinson. (Fla.) 4 

§ 263. WARRANTIES. 

§ 265. —— DISTINCTION BETWEEN WARRANTIES AND REPRESENTATIONS. 

265—A “representation” is usually made in proposing a contract of insurance, whereas a 
“warranty” is made when it is a part of the completed contract, either expressly inserted 
therein, or appearing therein by express reference to statements expressly made a part 
thereof. Statement as to status of his health made by insured at time of making 
application for reinstatement of policy after lapse held a warranty and not a representation, 
in view of use of word “‘warrant’’ throughout statement of members, of constitution, laws, 
and by-laws of insurer relative to reinstatement of members, and hence court, in action 
by insured for disability benefits under policy, properly refused to allow insured to show 
good faith in making statement. Kizer v. Woodmen of the World. (S. C.) 
268. ——- EFFECT OF BREACH. 

268—If statement in insurance contract is a warranty, its falsity amounts to an express breach 
of contract, regardless of good faith and honest purpose of insured, but if construed as 
representation, falsity of statement may render contract voidable only when it is shown 
to have been material to risk and knowingly made. Kizer v. Woodmen of the World. 


Ss. C) 


(B) MATTERS RELATING TO ‘PROPERTY OR INTEREST IN SURED. 

§ 277. CONDITION OF BUILDING. 

277—Insurer could not avoid fire policy on ground that insured fraudulently concealed that 
insured dwelling was infected with “termites” or “dry rot,’’ where such condition existed 
when the policy was issued and could have been ascertained by insurer by aapeeties. 
American Ins. Co. of Newark, N. J. v. Robinson. (i‘la.) 

§ 280. DESCRIPTION AND CONDITION OF GOODS. 

280—As respects liability on automobile fire policy, whether insured’s misdescription of 
model and motor number was made intentionally or in good faith held immaterial. 
Borger v. Morrow. (Tex.) ‘ ; 

§ 281. AMOUNT OR VALUE. 

281—Under fire policy provision voiding policy in case of false swearing by insured before 
or after loss, insurer can defend action on policy by pleading that insured deliberately 
made false statements after loss concerni ng value of pei ‘yy insured in an effort te obtain 
payment of loss in full. American Ins. Co. of howe . v. Robinson. (Fla.) 

281—-Misrepresentation of actual cost price of automobile cu: ri ‘material misrepresentation” 
avoiding fire policy which was not “valued,” but provided for compensation on basis of 
actual value of automobile, at time of loss. Firemen’s Ins. Co. v. Parmer. (Ga.) . 

281—Misrepresentation of cost of automobile insured against fire held not prejudicial, where 
policy limited insurer’s liability to actual cost or cash value at time of loss, and value 
at time of fire, as found by jury, dd not exceed insurable prepares: of actual cost. 
Northwestern National Ins. Co. v. Hicks et al. (Ohio.)... 
§ 282. TITLE OR INTEREST OF INSURED. 
(2). Character of title or interest in general. 

282(2)- ante misrepresentations as to insured’s title to property invalidates fire policy 
containing provisions that policy should be void if interest of insured is not truly stated 
therein, if insured is not unconditional and sole owner or if any material matter touching 
insurance or subject thereof is misrepresented. Insured who represented that he owned 
property under contract to purchase held not to have misrepresented state of his title, 
so as to invalidate fire policy notwithstanding that instrument relied on by insured to 
support his title was an option to purchase when executed, where option to purchase had 
ripened into contract to purchase when policy was written by virtue of insured’s accepting 
and eo payments on option and taking charge — and making improvements on 
property. Lilieback et al. v. Lincoln Fire Ins. Co. of New York. (Fla.) 

(4). Particular estates or interest. 

282(4)—Fire policy, though providing that entire policy should be void if insured’s interest 
was other than unconditional and sole ownership, held not clearly intended to invalidate 
insurance on personalty merely because insured was not sole and unconditional owner 
of realty covered by same policy, where fire was not incendiary. Palma et al. v. National 
Fire Ins. Co. of Hartford, Conn. (N. Y.) van pc acaba werent 

(9). Property held under separate titles. 

2(9)—Where insured at date of policy was absolute owner of 13/16 of property and potential 
owner of 3/16 under master’s certificate in partition proceeding, and potential interest 
in 3/16 of property ripened into absolute interest through confirmation of sale and 
issuance of deed during policy term, such ripening related back to time of sale so as to 
authorize recovery under policy for loss occurring after confirmation and issuance of 
deed. Security Ins. Co. of New Haven v. Dazey. Da os nrc 

285% 

Seste- Conditional buyer of automobile held not “exclusive owner” within condition of 
automobile liability policy “exclusive ownership” being necessarily ownership free from 
any kind of legal or equitable interest in any one one else. nited States Casualty 
Co. v. Timmerman et al. 

§ 288. OTHER INSURANCE. 

). In general. 
288(1)—Where warranty that there had been no cancellation of other automobile policies 
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was incorporated in automobile public liability policy as express warranty, acceptance 
of policy y insured made such representation part of contract. Where representation 
that there had been no cancellation of other automobile policies was made by insured 
through his broker to insurer when first automobile public liability policy was issued, 
insurer was justified in relying on such representation in issuing new policy, in absence 
* any —. by insured to contrary. Eddy et al. v. National Union Indemnity 
0. 


394 
(C) MATTERS RELATING TO PERSON INSURED. 
§ 291. HEALTH AND PHYSICAL CONDITION. 
(1). In general. 
291(1)—Statements of applicant for life policy as to present and past condition of health and 
as to whether applicant had consulted or been attended or treated by physician are material 
to risk and will void policy if false. Sakallaris vy. New York Life Ins. Co. (Me.) 
291(1)—False statement in application for insurance regarding any named disease therein 
is material to risk and will vitiate policy. Kirschner v. Equitable Life Assurance Society 
ee | ae. A er er er a rrr eye ry eee 
291(1)—That fact suppressed by applicant for life insurance had no causal ‘connection with 
death of insured held not to render them immaterial within Virginia statute providing 
that no statement in application should bar recovery unless materi = since test is whether 


insurer would have entered into contract if it had 5 wenees of the facts. 
Jefferson Standard Life Ins. Co. v. Clemmer. (U. 


291(1)—Insured’s failure to state that he had suffered ieee snow blindne ‘SS, 
drooping eyelids, in answer to question in application for accident policy whether 
applicant had been disabled by accident or illness or received medical attention during 
last ten years, held not to defeat recovery on policy for injury sustained after policy 
was issued, where there was no evidence to show that insured failed to disclose such 
matters with intent to deceive. Kearney v. Washington Nat. Ins. Co. (Wash.) 1095 

(3). Knowledge and intent of applicant. 

291(3)——Statement of applicant for life insurance that he is in good health is expression of 
opinion and will not avoid policy if honestly made without ae of latent diseases 
that may actually exist. United Ben. Life Ins. Co. v. Knapp. (Okla.) 1022 

291(3)—Where insured in application intentionally stated his health as good, and omitted 
reference to diabetic ailment, policy might be avoided on ground of alse’ statement by 
insured about a material matter. First Trust Co. of St. Paul et al. v. Kansas City Life 


291(3)—Where insurer’s application for life insurance was made part of contract of insurance 
delivered to him, he thereby became chargeable with knowledge of its contents and respon- 
sible for information given over his signature to insurer, regardless of whether answers to 
questions were inserted in application by insurer’s agent without re wuretiene 
Jefferson Standard Life Ins. Co. v. Clemmer. (U. S. 

(4). Representations as to the existence of specific diseases. 
291(4)—-Representation in application for life policy that applicant had never been treated for 
any disease of lungs, and that he had never had tuberculosis held material which avoided 
policy, where X-ray examination within five years of application had disclosed old fibrous 
tubercular process. Where application for life policy requested applicant to state whether 
he had ever had tuberculosis, insurer was entitled to such information, and it was not for 
applicant who had been under observation for tuberculosis to decide whether disease was 
serious enough to require affirmative answer. Representation in application for life policy 
that applicant had never had any disease other than those specifically mentioned therein, 
one of which was tuberculosis held not misrepresentation although X-ray examination 
disclosed old fibrous tubercular process, since applicant had right to assume that question 
related to disease other than those enumerated. Representation in application for life 
policy that applicant had never been treated for any disease of tonsils, throat, or lungs 
held misrepresentation where applicant had been totally disabled for four weeks because 


of bronchitis within short time of application. Kirschner v. Equitable Life Assurarice 
Society of United States. (N. Y.) 


PRY asic Gsioe ss iain sy ee eae a eR oa 1285 
291(4)—-False answers to questions in application for life ‘policy| as to whether insured had 


ever had syphilis and had consulted physician within last five es held material. New 
York Life Ins. Co. v. W. Bodek Corporation. (Pa.) . ; 


(5). Good or sound health. 
291(5)—-Representations are not required to be literally true as are warranties, but substantial 
truth only is necessary, and statement of applicant for insurance that he is in good health 
does not mean that he is in perfect health, but that he is not aware of any disease of such 
serious nature as to impair his health permanently. United Ben. Life Ins. Co. 


Knapp. (Okla.) 
(6). Serious or temporary diseases. 

291(6)— -Misrepresentation in application for life policy that applicant had never had pleurisy 

held “misrepresentation increasing risk of loss’ within, statute, avoiding policy, where 

applicant died from pneumonia developing from pleurisy and there was no medical 

evidence of alleged distinction between ‘“‘primary pleurisy” and er pleurisy.” 

Standard Life Ins. Co. of the South v. Strong. (Tenn.) : 1307 
§ 292. MEDICAL ATTENDANCE. 
292-—-Statements of applicant for life policy as to present and past condition of health and 

as to whether applicant had consulted or been attended or treated by physician are 
material to risk and will void policy if false. Sakallaris v. New York Life Ins. Co. 
(Me.) ‘ 
-Insured’s failure to give name of physician, who had been consulted, in ap lication for 
health and accident policy and failure of insurer’s medical examiner, to om insur 
disclosed information, to record physician’s name held not to invalidate "gellar, there 
being no evidence of lack of insured’s good faith. Continental Casualty Co. v. Feldman. 

BO S450 : 
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292—-Representation in application for life policy that insured had never been under “‘obser- 


vation” or “treatment”? in any hospital held material which avoided policy where insured 
had visited physician twice within past five years and had submitted to X-ray examination. 
False statements in application for insurance relating to medical or surgical treatment 
during past five years ordinarily are material to risk as matter of law and will vitiate 
policy. Representation in application for life policy that applicant had not consulted or 
been treated by physician within past five years held material which avoided policy, where 
applicant within few months of application had consulted doctor seven times and received 
treatment for influenza and acute bronchitis. Where treatments by physician and X-ray 
examination during five years preceding issuance of life policy disclosed old fibrous 
tubercular process, such condition was material and applicant’s failure to disclose condition 
could not be excused on ground that treatments were for a cold. Kirschner v. Equitable 
Life Assurance Society of United States. (N. Y.) 1285 
Insurer held not liable on life policy in application 

having received medical advice within five years, in absence of evidence that insurer 
knew of insured’s prior medical history or manifested indifference with respect thereto, 
although policy provided that all statements made by insured should, in absence of fraud, 
be deemed representations and not warranties. Kzyszton v. John Hancock Mut. Life 


Ins. Co. (Pal) .1031 


292—False answers to questions in application for life policy as to whether insured had ever 
had syphilis and had consulted physician within last five years held material. New 


York Life Ins. Co. v. W. Bodek Corporation. (Pa.) ................ 
§ 299. SPECIAL CIRCUMSTANCES AFFECTING EXTENT OF RISK. ; eo 
299—-False statement in application by insured concerning claim for and receipt of disability 
benefits from other insurers is material as matter of law. Representation in ap lication 
for life policy that applicant had never made claim for sickness or accident benefits from 
other insurers held material misrepresentation which avoided policy where insured had 


applied for and received disability benefit. Kirschner v. Equitable Life Assurance 
Society of United States. (N. Y “ee 


§ 300. PREVIOUS APPLICATION FOR INSURANCE. | 
300—Where misrepresentation in application for life policy that applicant had never been 
refused life insurance in form applied for increased risk of loss within_ statute, insurer 


was entitled to cancellation of policy. Standard Life Ins. Co. of the South v. Strong. 
(Tenn.) ; 


.1298 


ay Mie SEs ee We Rees 1308 
X. Forfeiture of Policy for Breach of Promissory Warranty, Covenant 

or Condition Subsequent. 
(A) GROUNDS IN GENERAL. 


§ 310. a a AND ene TO GIVE EFFECT TO FORFEITURE. 
. In general. 

310(1)—Insurer held liable on life policy providing that insurer should have right to forfeit 
policy when total indebtedness was equal to or in excess of loan value upon 30 days’ 
written notice, where insured died 10 days after insurer gave notice of cancellation of 
policy under forfeiture provision. Federal Life Ins. Co. v. Pearrow. (Ark.) 

(2 Nonpayment of premiums or assessments. 

310(2)—Provision, in life policy entitled “Ioan Provisions,” that failure to repay any 
indebtedness shall not avoid policy until one month after notice to such effect shail 
have been mailed to insured, held to apply only to loans, and hence, after premium 
default, policy was not continued in force by failure of insurer to give insured 30 days’ 
notice of its intention to cancel policy for nonpayment of premiums. Brisbay v. Pru- 
dential Ins. Co. of America. (Ky.) : PE EE GST BI Me a aes 

310(2)—Where life policy contained provision that failure to pay premium should not void 
contract until 30 days’ notice had been mailed to insured’s last known address, and notice 
that premium would become due on 10th of January was mailed on December 10, 1931, 
and January 1, 1932, but first notice that premium was due or past-due was not mailed 
until February 1, 1932, policy was in force at insured’s death on February 10, 1932, 


since notice provision of policy required notice that premium was due or past-due, and 
not merely that premium would become due. 


Andrews v. Union Mutual Life Ins. Co. 
of Iowa. (Ia.) ; aR ESS Le < Seley B85 ee ts a 
310(2)—-Where insured and insurer executed agreement which together with cash payment 
extended time when premium payment should become due, and insured was notified that 
policy was continued in force until due date of extension agreement, and after return 
of check with which cash payment was made for want of sufficient funds, insured sent 
draft for amount of check, but insurer notified insured that policy had lapsed, although 
insurer retained extension agreement, policy held in force at insured’s death 
of extension agreement. Hammond vy. Illinois Bankers’ Life Assur. Co. (Kan.) 
310(2)—-Insured’s failure to pay assessments within time specified by notice which also warned 
him that policy would stand suspended if payments were not made by due date worked 
forfeiture of policy without subsequent notice of cancellation and barred recovery for 
fire loss thereafter occurring. Peters v. Farmers’ Mut. Fire Ins. Co. of Monroe and 
Wayne Counties. (Mich.) 1 
310(2)—-Where premiums on annual life policy were paid by insurer out of reserve in accord- 
ance with special automatic loan privilege provision so long as possible until lapse of 
policy, failure of insured to give 30 days’ notice to insured that indebtedness on policy 
equaled cash surrender value thereof held not to have prevented lapse of policy in 
accordance with special automatic loan privilege provisions. Heuring v. Central States 
Life Ins. Co. of St. Louis, Mo. (Mo.) ; 
310(2)—Custom of life insurer of notifying insured of time when premium will fall due on 
life policy is alone sufficient to raise implied agreement to give such notice and to prevent 
forfeiture of policy without notice. National Fidelity Life Ins. Co. v. Henry. (Okla.) 313 


1501 


within time 


991 





The Insurance Law Journal, Vol. 86 


310(2)—Insured is charged with notice of provisions of his policy in respect to forfeiture 
thereof for nonpayment of premiums. Kehoe et al. v. Automobile Underwriters, Inc. (Pa.) 

310(2)—Where mutual fire policy, addressed to insured mortgagor at B., was assigned with 
insurer’s consent to mortgagees at N., where mortgagees had lived for 15 years prior 
to due date of assessment which was mailed to them at mortgagor’s address and was 
not received by mortgagees, who were occupying insured premises on due date of 
assessment, until after fire, mortgagees could recover on policy notwithstanding their 
failure to pay assessment, since statute oe now ” assessment is mandatory. 
Rusch et al. v. Hartland Richmond Town Ins. ; 1110 

§ 311. *o . BY FORFEITURE "oF POLICY. 

(1). enera 

311(1)—-Aweeoouie fisbility policy containing agreement to extend insurance to conform with 
Financial Responsibility Act remained valid as to person injured in automobile accident, 
though insured was not exclusive owner of automobile _ _— by condition of policy. 
United States Casualty Co. v. Timmerman et al. 

311(1)—Where bailor’s goods were damaged by fire Cae ia? iii: ‘of bailee for hire, 
bailee’s refusal to permit insurer to inspect Pailor’ s- property held not to bar bailor’s action 
against bailee’s insurer, in absence of proof that insurer requested bailor to permit 
inspection in accordance with requirements of standard policy. Wexler v. National 
Ben Franklin Ins. Co. et al. (N. 

311(1)—Statutory form of standard fire policy does not contain, nor does the statute permit, 
provision protecting insured’s judgment creditor from acts of insured though provision 
protecting mortgagee, or trustee under deed of trust in nature of a mortgage, is allowable. 
First National Bank of Charleroi et al. v. Newark Fire Ins. Co. (Pa.) 

(3). _Mortgagees and their assignees. 

311(3)—Clause in loss payable provision of fire policy expressly making payment of loss to 
mortgagee subject to all terms and conditions of policy held to render forfeiture clause 
relating to commencement of foreclosure proceedings applicable to mortgagee. Herrick 

et al. v. City of New York Ins. Co. (Ohio) 

311 (Si deena contract of insurance created by standard mortgage clause between insurer 
and mortgagee is valid as to mortgagee, notwithstanding policy is void ab initio as to 
mortgagor because of lack of insurable interest therein. Mortgagee in action on standard 
mortgage clause indorsed on fire policy issued by insurer to husbands of owners of realty 
covered by mortgage held entitled to recover for loss, notwithstanding mortgasors were not 
owners of insured property at time of loss, where ‘husbands conveyed property to wives 
after policy was issued. National Fire Ins. Co. of Hartford, Conn. v. Dallas Joint Stock 
Land Bank of Dallas. (Okla.) ; . 


§ 320. ILLEGAL USE OF BUILDING. 

320—That tenants used house rented from insured in illegal manufacture of liquor held not 
to vitiate fire policy on personalty therein on ground of violation of warranty, where 
it was stipulated that liquor manufacture was being carried on without insured’s knowledge. 
Krieg v. Phoenix Ins. Co. of Hartford. (N. 

320—Under fire policy providing that policy should be effective ‘only while ‘building was 
occupied solely for dwelling house purposes, where tenants used dwelling house covered 
by policy primarily as place for illicit distillation of intoxicating liquor, ewners of 
dwelling were not entitled to recover for damage by fire notwithstanding owners may 
have been innocent of tenants’ unlawful use of pane McCulloch et ux. v. North- 
western Mutual Fire Ass’n. (Wash.)... 


§ 323. BUILDING BECOMING VACANT. 


(3). What constitutes vacancy or nonoccupancy. 
323(3)—Dwelling house was “unoccupied” beyond a period of ten days, within terms of 
fire policy, so as to preclude recovery thereon, where occupants temporarily removed to 
home of relatives, taking clothing and food, and for thirteen days prior to fire, which 
totally destroyed house, no one stayed in house, although usual household furniture 
remained therein and occupants intended to eventually return and occupy the property. 
Kinneer v. Southwestern Mutual Fire Ass’n. (Pa.) a fe ote 


§ 326. KEEPING OR USE OF PROHIBITED ARTICLES. 


(1). Nature and effect of condition. 
326(1)—Tenant’s bringing of kerosene without ocwner’s knowledge as means of destroying 
building held not within provision avoiding fire policy if kerosene is ee used or 
allowed” on premises. Security Ins. Co. of New Haven v. Dazey. (U. S.) 


(2). Gunpowder and fireworks and other explosives. 

326(2)—Public liability policy covering a variety store and excepting liability for ‘‘explosives” 
kept or sold on premises held not to exempt insurer from liability for death caused by 
explosion of fireworks in store, since “fireworks” were not included in classification with 
“explosives.”’ Henderson et al. v. Massachusetts Bonding & Ins. Co. (Ga.) 

§ 327. REMOVAL OF GOODS. 

327—-Where agent of fire insurer authorized to issue policies had knowledge of removal of 
insured goods to another location and request to change policy accordingly several weeks 
before goods were destroyed by fire, such knowledge was binding on insurer, which had 
duty to cancel policy if it did not desire to consent to change, and failure to ‘do so would 
be taken as evidence of insurer’s consent, in absence of notice to contrary. Where 
insurance agent, authorized to issue policies, maintained desk room in offices of another 
insurance company under arrangement that clerk of company should receive telephone 
calls for agent during his absence and perform certain stenographic work for him, notice 
to such clerk of removal to another location of personalty insured against fire, with 
request to put through a change of address was notice to agent ma binding on insurer. 
Bonacorso v. Camden Fire Ins. Ass’n. (Nebr.) 
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(B) MATTERS RELATING TO PROPERTY OR INTEREST INSURED. 
§ 328. SS OF TITLE OR INTEREST. 
(1). Nature and effect of condition. 
328(1)—Sale of personal property insured ordinarily precludes recovery on fire policy provid- 
ing that it should be void on breach of provision prohibiting sale, change, or transfer 
of title, interest, - ownership of insured property. New York Underwriters Ins. Co. v. 
Anderson. (Ga.) 
328(1)—Negotiation by vendor of note executed by purchaser for balance of purchase price 
of realty made pr fire policies containing mortgage clauses were issued to purchaser 
held not to operate as transfer of title -to property in violation of provisions of policies. 
Daugherty et al. v. Stuyvesant Ins. Co. et al. (Tenn.) 
(2) What constitutes change of title or interest in general. 
328(2)—Fise policy was not made void by insured’s execution of deed to insured property 
to brother-in-law for purpose of defeating potential alimony claim, where brother-in-law 
reconveyed Pa on same day as part of same transaction and insured remained in 
possession of property, notwithstanding policy provision that policy should be void if any 
change in interest or title of insured property took place, and notwithstanding insured’s 
deed to brother-in-law was recorded before fire and brother-in-law’s deed to insured was 
not recorded until after fire. Home Ins, Co. of New York v. Johnson. (Ga. 
328(2)—Recovery on fire policy requiring sole and unconditional ownership held not defeated 
on ground of existence of voluntary deed of gift, executed by insured and placed in 
possession of her attorney with directions to deliver it to donee when certain title matters 
were cleared up, since gift is incomplete, revocable, and passes no title until er 
and delivery. Pooser v. Norwich Union Fire Ins. Society, Ltd. (Ga.) 
328(2)— -Transfer to mortgagee of insured’s interest in mortgaged property, held not such a 
“change of ownership” as to cause forfeiture of mortgagee’s right of recovery under 
standard loss payable clause in fire oe Union Central Life Ins. Co. v. Clinton Mut. 
Ins. Ass’n et al. (Ohio) ; Lavclg tenia 
(8). Invalid or inoperative conveyance. 
328(8)—-Insured who sold his automobile held not entitled to recover on automobile fire 
policy which contained unconditional ownership clause. even if title did not pass from 
insured to purchaser, since any transaction which affected absolute and unconditional 
ownershin came within inhibition. Borger v. Morrow. (Tex.) 
(13). Levy of execution or other process. 
328(13)—Where rent was paid by tenant within time agreed, though after fire had occurred, 
constable’s sale of insured household goods under distress warrant pursuant to agreement 
between landlord and tenant that purchase by landlord should affect neither possession 
nor title unless rent due should not be paid within a week held not to have effected such 
change in tenant’s ownership of household goods as to defeat action against insurer for 
fire loss. Best v. Safeguard Ins. Co. of New York. (Pa.). 
4). “Commencement of foreclosure. proceedings” or “notice of sale.” 


qa 
328(14)—Provision avoiding fire policy, if, with insured’s bong seg = foreclosing proceedings 
be commenced or notice given of sale of insured property. by virtue of mortgage or trust 


deed, is valid and enforceable. Herrick et al. v. City of New York Ins. Co. et al. (Ohio) 

328(14)—Provision of fire policy invalidating it if ‘with the knowledge of the insured fore- 
closure proceedings be commenced or notice given of sale of any property covered by 
this policy by virtue of any mortgage or trust deed” invalidated policy if, with knowledge 
of insured, foreclosure proceedings were commenced by virtue of any mortgage or trust 
deed, or with knowledge of insured notice was given of sale of any property covered by 
policy by virtue of mortgage or trust deed. Phrase “‘any notice of sale,” within fire 
policy providing that mortgagee shall notify insurer of commencement of foreclosure 
proceedings and of any notice of sale relating to such property had reference to any 
notice of sale of insured property under power of sale in mortgage or deed of trust and 
was inoperative in state, in view of statute abolishing extrajudicial sales under mortgages 
and deeds of trust. Provision of fire policy containing standard mortgage clause that 
policy should be void unless first mortgagee gave insurer notice of foreclosure proceedings 
held to apply solely to proceedings commenced by virtue of first mortgage, and hence first 
mortgagee was not precluded from recovering on policy because of failure to notify insurer 
of second mortgagee’s commencement of proceedings to foreclose second ne 
National Mutual Savings & Loan Ass’n v. Hanover Fire Ins. Co. v ; 

§ 329. CHANGE OF POSSESSION. 

329—Insured held not entitled to recover under fire policy on personalty in house used by 
insured as dwelling, where, contrary to clause voiding policy if there was change in title or 
possession of subject of insurance, ingared leased — and furniture therein. Krieg 
v. Phoenix Ins. Co. of Hartford. (N. J. ; 


§ 330. INCUMBRANCES. 
(4). Removal of incumbrance before loss. 
330(4)—Standard form fire policy covering household furniture, and providing that policy 
should be void if Lene property be encumbered by chattel mortgage, held voided by 
chattel mortgage existing at time policy was issued, notwithstanding later payment mates 
fire 7 aa of mortgage indebtedness. Vozne v. Springfield Fire & Marine Ins. Co. (N. J.) 
iability policy relieving insurer of liability if automobile at time 
— accident was being driven by person under age fixed by law. insurer was relieved from 
liability if automobile at time of accident was driven by insured’s 17 year old son, who had 
only junior operator’s license, and who at time of accident was driving automobile unlaw- 
fully, not on business of insured. Taylor et al. v. United States Casualty Co. (N. Y.). 
332%4—Losses sustained when safe was burglarized held not covered by burglary policies, 
where premises in which safe was located were not “solely occupied by the assured” as 
required by terms of policies. Language used in burglary policy requiring safe to be on 
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“premises,” and defining “premises” as “the interior of that portion of the building * * * 
which is solely occupied by the assured in conducting his business,” held to constitute a 
limitation of the coverage of the policy for the purpose of withdrawing risks that the 
as ee unwilling to undertake. M. Pachman, Inc. v. New Amsterdam Casualty Co. 
CN. 3. r ; 
§ 333. SPECIAL CAUSES INCREASING 
(1). In general. 
333(1)—Falling of plaster from walls of insured dwelling is no defense to action on fire 
policy containing an increased hazard clause, since such clause contemplates a new 
use of premises not in contemplation of parties when the policy was written. American 
Ins. Co. of Newark, N. J. v. Robinson. (Fla.) ia ee 
§ 335. KEEPING BOOKS, PAPERS, AND SAFE. 
(1). Nature, validity and operation in general. 
335(1)—-In action on bank burglary and robbery policy to recover for loss of jewelry by 
burglary which jewelry was held by bank as security for loans evidenced by notes which 
were also lost by burglary, failure to produce notes which contained description of 
jewelry held not to avoid policy or affect insured’s right to establish value of jewelry 
by other evidence, where lost notes, together with note register which was produced in 
evidence, contained description of jewelry and its estimated value. Ocean Accident & 
Guarantee Corporation, Ltd. v. First National Bank of Dickinson. (Tex.) 
(2). Taking inventory 
335(2)—Under fire policy requiring insured to take inventory in detail within 30 days of 
issuance of policy “or this policy shall be null and void from such date,” policy held 
effective for full 30 days after issuance thereof, and, if inventory had not been taken 
within prescribed time, policy became null thereafter. Insurer could not escape liability 
on fire policies providing for inventory to be taken within 30 days after issuance of 
policies ‘‘or this policy shall be null and void from such date” on ground that insured 
within 30 days from issuance of policies made incomplete inventory, where prescriptive 
time to complete inventory in accordance with terms of policies had not elapsed at 
time of fire. Istrouma Mercantile Co., Inc. v. Northern Assurance Co., Ltd. (La.) 1366 
(4). Keeping books and papers in safe. 
335(4)—“Iron-safe” clause in standard fire policy is sufficiently complied with if books kept 
by insured enable man of ordinary intelligence to ascertain therefrom with reasonable 
certainty amount and value of goods destroyed. Fire insured held to have sufficiently 
complied with “iron-safe’’ clause to authorize recovery on policy, although he did not 
own iron safe, where insured had removed inventory from burned building before fire 
and produced duplicate invoices for most of the merchandise purchased from time of 
taking inventory to date of fire, and testified as to approximate value of remainder, and 
as to approximate amount of sales between date of inventory and date of fire. Northern 
Assur. Co. of London et al. v. Payne. (Okla.) 1105 
§ 336. ADDITIONAL INSURANCE. 
(2). Knowledge and consent of insured. 
336(2)—-Indorsement on fire policy, ‘$2,500 total concurrent insurance permitted, including 
this policy,’’ held to permit additional $2,500 fire insurance, so as not to render policy 
void under clause providing that, unless otherwise provided by agreement indorsed, 
policy shall be void if insured has or shall procure other insurance, where insured had 
carried $3,000 worth of insurance and was solicited to take additional insurance, and 
merchandise insured was worth more than total amount of face values of both policies. 
TIstrouma Mercantile Co., Inc. v. Northern Assurance Co., Ltd. (a.) <i 


(E) NONPAYMENT OF PREMIUMS OR ASSESSMENTS. 


§ 349. DEFAULT AS GROUND OF FORFEITURE IN GENERAL. 
(1). In general. 

349(1)—-Finding that member of mutual fire insurance association who refused for five 
months to pay assessment had forfeited right of recovery for loss held justified, in view 
of power given association’s executive committee to adopt rules for assessment of damages, 
though its constitution provided for assessment in proportion to amount of insurance 
held by each member at time of loss and rate of assessment levied was made denendent 
on date when insurance was written. Bowen v. Farmers Mutual Ins. Co. of Mulberr 
et 

349(1) ) 
premiums, for actual payment of premiums to insurer by emnplover, and that employer 
might cancel insurance of employee for failure to make reauired contributions, alleged 
failure of employee to make such contribution did not preclude his recovery on policy 
where emplover was not in fault to insurer and had not effectively canceled employee's 
insurance for failure to make contribution. Shea v. A%tna Life Ins. Co. (Mass.) ; 

349(1)—Where beneficiary of annual life policy requested, in application. special automatic 
loan privilege and policy was issued accordingly, beneficiary held bound thereby as 
regards auestion of lapse of policv for nonpayment of premiums. Heuring v. Central 
States Life Ins. Co. of St. Louis, Mo. (Mo.) 

349(1)—RBeneficiary held not entitled to recover on life policy which provided that it should 
become void on default in premium payments, although insured disappeared while policy 
was in force and was still unaccounted for after more than seven years, where annual 
premium for the year after insured’s disappearance was defaulted. Bridges v. 
Shenandoah Life Ins. Co. (N. C.) aes Rta bah wae Oe cs ws 

349(1)—-Insured, receiving notice from secretary of insurance company that assessment was 
due on mutual fire policy, which designated agent to whom assessment should be paid, 
and failing to pay assessment until after policy had lapsed, held not entitled to recover 
for loss sustained after lapse, though policy had been obtained from another agent in 
another township and all previous payments had been made to him. Lucas County 
Farmers Ins. & Aid Ass’n v. Hallett. (Ohio). 220 oy Laipaatunts og 
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349(1)—Policy which, under terms thereof, was void if weekly premiums were not paid for 
four consecutive weeks held not void where fire occurred during fourth week of default, 
in view of provision in insured’s premium receipt — pena claim if insured was 
over four weeks in arrears. Brown v. Home Ins. Co. Pa.) 

349(1)—Except as otherwise provided, whether by statute - contract, nonpayment, when due, 
= — -. life policy causes forfeiture. Browne v. John Hancock Mutual Life 
ns. Co. 

349(1)—Where_ automobile liability pay provides that premium shall be paid on or before 
—, due date or policy shall be forfeited as void and company released from all 

liability, time then becomes the essence of contract, and failure to pay as agreed terminates 
contract. Where automobile liability policy provides that payment of premium shall be 
condition precedent to attachment of risk, premium must be received by insurer on due 
date, and nonperformance of such condition automatically a liability on policy. 
Kehoe et al. v. Automobile Underwriters, Inc. (Pa.) 

349(1)—Under group policy providing for disability benefits upon ’ proof of permanent and 
total disability for period of six months, insurer held not liable for such benefits, where 
premiums on policy during such 6 months’ period had not been paid, since no right to 
benefits accrued until after expiration of such period. General American Tife Ins. Co. 
v. Johnson et al. (Tex.) 10 

349(1)—Under life policy with health-accident contract attached, insured could not recover 
for illness contracted subsequent to period for which he had paid stipulated premium, 
— weer premium payment tendered by him was improperly refused. Bernstein 

Ohio Nat. Life Ins. Co. (W. Va 

349(1)—Cyclone policy held suspended pursuant to assessment notices and by-laws by 
nonpayment of annual assessment, and tender of payment after loss occurred could not 
reinvest insured with his rights under policy before default. Bitters v. Central Mut. 
Hail Ae Cyclone Ins. Co. of Appleton. (Wis.) ‘ ; ‘ 11 

2). Premiums payable in installments. 

349(2) Pensa insurance company, incorporated for profit and maintaining reserve, which 
operated under assessment plan, held subject to general insurance laws of state, and hence 
policy of insured who had not paid assessment payable during July was in effect at time 
of his death in August because of statutory requirement for one — grace po pay- 
ment . premium. National Life Co. v. McKelvey et al. (Tex.) 

. Nonpayment of note iven for premium. 

349(3)—Where life policy granted 31 days’ grace for payment of premium and provided that 
default in payment of premium or note given therefor should forfeit policy, and that no 
forfeiture should be waived or time for payment of premium auniek oa by written 


consent of insurer, and extension note was executed during grace period ich extended 


time of premium ye noe and provided that default in payment thereof on due date should 


forfeit policy, and recited that note was not given in payment of premium, failure to pay 

note when due held to forfeit policy in absence of waiver or reserve to apply on extended 

insurance. Illinois Bankers Life Assurance Co. v. Cutlip. (Okla.) 

349(3)—Where premium note provided that if note was unpaid at maturity life policy would 
terminate on date premium had become due, and gery at such time had no available 
loan value. failure of insured to pay note when due moon ey as o due oe * 
premium. Texas Life Ins. Co. v. Cork. (Tex.) Pa : 

§ 352. NOTICE OF TIME oe PAYMENT. 

§ 354. —— SUFFICIENC 

(1). In general. 

354(1)—Where method of notice of assessment due under mutual fire policy was provided in 
by-laws of company, insured could only be put in default for nonpayment of assessment by 
notice provided for in charter, and knowledge otherwise acquired was insufficient. Golds- 
berry v. Farmers’ Mutual Fire & Lightning Ins. Co. (Mo.) 

§ 356. EXTENSION OF TIME FOR PAYMENT. 

§ 358. —— BY AGENT OR BROKER. 

3§8—Applicant for life policy held not bound by terms of policy disavowing authority of 
agent to extend time for payment of premiums, where never advised of such provision. 
Insurer which permitted agent to take notes or promises for premiums could not avoid 
contract so made under provisions of policy disavowing authority of agent to extend 


5 


7 ? 


5 


< 


593 


time for payment of premiums. Jefferson Standard Life Ins. Co. v. Lyons. (Fla.) 1226 


-Where insurance agency contract provided that agent had no authority to vary contracts, 
or to extend time for premium payments, and forbade taking of payments other than in 
current funds, and term life policy with disability benefits provided that only vice president 
or secretary by written agreement could extend time for payment of premiums or 
otherwise alter contracts, agent was not a “general agent” and fact that he had office 
with company agency, took applications for insurance, delivered policies, collected initial 
and renewal premiums, did not make him a “general agent” with power to accept note 
for payment of second year’s premium on term policy. Life insurer has right to withhold 
from its agents any credit giving authority. In absence of authority to extend credits, 
transaction between life insurer’s agent and insured whereby a note is given for premium 


is a private arrangement between agent and insured not eecnsen on insurer. ‘Travelers’ 
Ins. Co. v. Wolfe. (U. S.) ; 


§ 359. SUFFICIENCY OF PAYMENT ‘OR TENDER TO PREVEN ‘T FORFEITURE. 
§ 360. —— IN GENERAL. 
(1). In general. 

560(1)—Where 3 full years’ premiums have been paid and application is made for loan for 
maximum loan value of policy, and loan value is less than. unpaid balance of premium 
or current policy year, statutory provision that any unpaid balance of premium _ for 
current policy year should be deducted from loan is nugatory, and insurer can make loan 
for maximum amount of loan value of policy and making of such loan will not prevent 
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lapsing of policy in event premium is not paid according to terms of policy. Failure of 
insurer to deduct unpaid balance of current annual premium from loan value of life 
policy on which 3 full years’ premiums had been paid, as required by statute, did not 
prevent lapse of policy for nonpayment of premiums, where lean value was less than 


balance of premium for current year. Del Rio v. Prudential Ins. Co. of America, (N. Y.).1015 


(3). Application of dividends or credits to prevent forfeiture. 

360(3)—Where insurance company has in its hands furds absolutely due and payable to 
insured before date on which premium becomes due, company should apply such fund if 
necessary to avoid forfeiutre. Beneficiary held not entitled to death benefits under group 
policy on theory premiums accruing after insured left employment were paid from 
temporary disability benefits to which insured was allegedly entitled, where evidence did 
not show temporary disability before employment terminated, when insurance ceased. 
Chayer v. Metropolitan Life Ins. Co. (Mich.) 

360(3)—Where insured under noncancelable disability policy for accident and sickness refused 
to accept terms of alleged draft for $180, and eight months thereafter premium of $36.11 
became due for which amount insured sent check to insurer which deposited check in 
insurer’s bank, which check was returned for insufficient funds, insurer held not entitled 
to cancel policy for nonpayment of premium, since insurer had $180 of insured’s money 
from which insurer should have deducted amount of premium. Ruderman v. Massachusetts 
NMMTENEE OR SUIS BEN ses coisa sslses of 'ore 416 RAPS CR RS NAN bcc ae 

360(3)—-Where participating life policy gave insured option of applying dividends toward 
payment of premiums, insurer held required to give notice to insured of amount of 
dividend apportioned to his policy before forfeiting it for nonpayment of premium, 
notwithstanding insured had not exercised his option to have dividend so applied. When 
insurer has regularly and customarily given notice to insured of amount of dividend, 
apportioned to his life policy, insurer cannot forfeit policy for nonpayment of premium 
until it has given notice to insured of the amount of dividend, or informed him that 
insurer has abandoned t 
New York. (U. S.) at 

360(3)—Under life policies authorizing insurer to apply dividend accumulations to payment 
of amount due on policy if such accumulations were sufficient to pay a quarterly install- 
ment of an annual premium, insurer held not liable on smaller life policy, premiums on 
which were in default, where there were no dividend accumulations on such policy 
sufficient to pay a quarterly installment of an annual premium thereon, as against contention 
that insurer was obligated to use aggregate amount of dividends payable on two policies 
carried with insurer which would have been sufficient to keep smaller policy in force 
on date of insured’s death, since provision for accumulations referred only to those 
accrued on the particular policy of which such provisio 
Bank of Wichita Falls v. State Life Ins. Co. (U. S.) . 

(4). Payment by check, draft, or order. 

360(4)—Where life insured, indebted to insurance agent for premiums advanced and _ to 
insurer for past-due premium, gave agent check payable to insurer without specific direction 
for application, check constituted payment of past-due premium keeping policy in force 
until insured’s death, where insurer actually received, indorsed, and cashed check, notwith- 
standing agent did not credit insured on insurer’s books with check, but withdrew amount 
thereof from premium receipts for his own use, and notwithstanding policy provided that 
premiums were payable only in_exchange for official receipt and no official receipt was 
issued. Metropolitan Life Ins. Co. v. Smith. (Ga.) ............. dee ; 

360(4)—Payment of premium by employer under group policy covering his employees, appli- 
cation for insurance under policy by employee, authorization by him to employer to 
withhold amount from his wages to apply on premium, and actual withholding of such 
amount held sufficient consideration to support promise of insurer to pay insurance 
benefits on death or disability of empnlovee. Shea v. AZtna Life Ins. Co. (Mass.) 

§ 362. EXCUSES FOR NONPAYMENT. 

362—Where policy provides for forfeiture upon nonpayment of premiums as stipulated, such 
provision may not be varied by court, although payment was prevented by poverty, illness, 
mental impairment, or accident. Porto v. Metropolitan Life Ins. Co. (Conn.) . ; 

362—Agreement of insurer under life policy to waive premiums and pay disability benefits on 
receiving proof, before default of insured’s total and permanent disability, held to require 
that proof of disability be given insurer before default in order to make waiver of pre- 
miums effective. Compton v. Amicable Life Ins. Co. of Waco, Texas. (La.) ar 

362—Life policy providing that premiums falling due during disability occurring before default 
in payment of premiums would be waived held not to require existence of disability at 
time insured paid last premium, but only at time for payment of first unpaid premium 
to entitle insured to disability henefits. tna Life Ins. Co. v. Roberts. (Miss.) 

362—Under life policy disability clause providing that if insured shall become wholly or 
permanently disabled, “then” if there is no premium in default insurer will on due proof 
of such disability grant certain benefits and waive future premium payments, total per- 
manent disability occurring while policy was in full force effected waiver of premiums 
though insurer declared policy lapsed prior to notice and due proof of such disability. 
Herschman v. John Hancock Mutual Life Ins. Co. (N. Y.) ......... yeahs 

362—Where disability rider attached to life policy provided that disability should be deemed 
permanent after insured had been continuously disabled for six months, that insurer 
would waive payment of premiums falling due after approval of proof of disability, and 
that premium falling due prior to such approval was payable. but if due after receipt of 
such proof would be refunded on approval thereof, premium falling due before expiration 
of six months after proof of disability was made was not waived. Peebles v. Kansas 
Life Ins. Co. (Okla.) 
—Under life policy providing for insurer’s payment of premiums if insured became wholly 
disabled before default in payment of premium, insurer held not liable for death of 
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insured occurring after automatic extended insurance expired after policy had lapsed 
for nonpayment of premium on ground that prior thereto insured was totally disabled, 
where disability occurred after expiration of grace period for payment of premium but 
re, ees of automatic extended insurance. Dietrich v. Midland National Life 
Ina: Co, CS. BD s 


362—Receipt by insurer o 
precedent to waiver of premiums provided for only on receipt of proof of disability while 
policy was in force. Insurer’s possession of life policy could not excuse failure of insured 
to furnish proof of disability as required under provision for waiver of premiums upon 


1301 


por 
receipt of notice of insured’s disability. Armstrong v. Kansas City Life Ins. Co. (U. S.).1175 


-Under life policy waiving payment of premiums on proof that insured had become 
wholly disabled, but providing that such agreement should become operative only after 
indorsement of same by insurer upon policy, furnishing of proof of disability held 
condition precedent to waiver of premium, unleSs performance was waived or excused. 
Condition in life policy waiving payment of premiums on proof that insured had become 
wholly disabled held not waived because of insured’s mental and physical condition 
rendering him unable to personally furnish proof of disability, where disability resulted 
from slowly devolping maladies and insured lived over two years after alleged disability 
developed, so that others in interest had ample time to furnish proof if insured were 
incapacitated. Chambers v. Franklin Life Ins. Co. (U. S.) ..........0.55- 

§ 363. RIGHTS OF INSURED AFTER DEFAULT. 

§ 364. —— IN GENERAL. 

364—Act making policies nonforfeitable for nonpayment of premiums after three years’ pre- 
miums have been paid held applicable to business of industrial life insurance, although 
such business was not expressly referred to therein as required by another act passed by 
same legislature. Purpose of act making life policies nonforfeitable for nonpayment of 
premiums after three years’ premiums have been paid and providing for application of 
reserves to payment of premiums is to prevent life insurance companies from inserting in 
their policies conditions of forfeiture or restrictions, except those which statute allows. 
Statute making life policies nonforfeitable for nonpayment of premiums after three years’ 
premiums have been paid and providing for application of reserves to payment of pre- 
miums was dictated by public policy and enacted to protect insured. Succession of Watson 
v. Metropolitan Life Ins. Co. (Ta.) ........ ; ae ; ’ 

364—lInsurer’s failure to notify insured of avoidance of policy for nonpayment of policy or 
premium loan, as required by clause therein, did not prevent avoidance thereof under 
different provision for failure to pay premium when due. Mayers v. Massachusetts 
Mutual Life Ins. Co. (U. S.) <5) So aets —e 

§ 365. ——- REINSTATEMENT. 

(1). In general. 

365(1)—Upon reinstatement of lapsed life policy, terms of old contract become terms of 
revived contract, and incontestable clause takes fresh effect. Where insured secured 
reinstatement of life policy which had become incontestable before lapse for nonpayment 
of premiums, incontestable clause held to take fresh effect at time of reinstatement rendering 
policy contestable for false warranties as to physical condition of insured at time of 
reinstatement. That insured did not appreciate seriousness of his condition when applying 
for reinstatement of life policy held not to excuse his failure to make complete disclosure 
of his health as required by policy. New York Life Ins. Co. v. Burris. (Miss.) 

365(1)—-Where renewal premiums were not paid until after insured’s accidental death, recovery 
could not be had on policy on theory of waiver of prompt payment of premiums by past 
course of dealing where policy provided that when premium payment was defaulted 
acceptance of subsequent payment should reinstate policy but only to cover injury sustained 


1269 


after such payment. Lindley v. AXtna Life Ins. Co. (N. C.) 1082 


365(1)—Where reinstated life policy was reduced, rewritten, and new policy issued, new 
we held subject to same defense of fraudulent representations as reinstated policy. 
Nallach v. AStna Life Ins. Co. (U. S.) 

365(1)—-Insurer was not bound to tender back 
policy where there was no evidence premiums had been paid, since, in absence of evidence, 
assumption is that insured has parted with nothing, and that upon rescission of reinstate- 
ment he was returned to status quo. Reilley et al. v. New York Life Ins. Co. (Wash.) 

365(1)—Reinstatement of life policy following lapse for nonpayment of premiums does not 
occur automatically immediately on delivery to insurer of application for reinstatement, 
but comes as result of contract between parties, who have right to fix terms of reinstate- 
ment. Foley v. New World Life Ins. Co. (Wash.) ae 

(2). Condition of reinstatement. 

365(2)—Health and accident policy was not reinstated by mere payment of premiums to 
insurer’s local soliciting agent after forfeiture for nonpayment of premiums, but such 
payment must have been to, or accepted by, insurer’s general agent with knowledge of 
forfeiture. Southern Life & Health Ins. Co. v. Avery. (Ala.)....... s 

365(2)—Statute providing that no misrepresentation shall defeat policy unless made with 
intent to defraud or unless matter misrepresented increases sk of loss held applicable 
to reinstatement of lapsed life insurance policies issued on medical examinations, in 
preference to statute relating to misstatements in policies issued without previous medical 

___ examinations. Robbins v. New York Life Ins. Co. (Minn.) arene teas : 

365(2)—-Material misrepresentations made by insured in obtaining reinstatement of benefit 
certificate will void certificate, however innocently made. Woods v. National Aid Life 
Ass’n. (Mo.) eat Eas ren RE ER ON Ate = Rap 7 : ; a 

365(2)—Party signing request for reinstatement of lapsed life policy will be, except as against 
fraud, conclusively presumed to have read, understood, and assented to its terms. 
Insured, submitting request for reinstatement of lapsed life policy, was required in good 
faith to read request and carefully search his memory with respect to declarations con- 
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tained therein. Under life policies whereby insured’s right to reinstatement after policies 
lapsed was conditioned upon production of evidence of insurability satisfactory to insurer, 
which required new physical examination except in case insured had had no ee since 
issuance of policy, insurer held entitled to cancel reinstated policies which were issued 
upon insured’s false declaration that he had had no illness, notwithstanding erik did 
not read application which he signed. Equitable Life Assur. Soc. of the United States 
v. Gutowski et al. (N. J.) 
2)—Insurer held not to have waived provision of life policy requiring insured to furnish 
evidence of insurability satisfactory to company in order to revive lapsed policy by 
accepting payment of premiums on condition that company would not be liable under 
policy in case of death, unless payment was subsequently entered in premium receipt 
book and receipt surrendered at same time. Iwankow v. Colonial Life Ins. Co. of 
America. (Pa.) ee ios Raceatoibe Sk 
365(2)—-Right of reinstatement following lapse of life policy for nonpayment of premiums 
is conditioned on terms of policy. Where life policies permitted reinstatement after 
lapse for nonpayment of premiums, and application for reinstatement provided that policies 
should not be reinstated until insurer acted on application, insurer held entitled to 
reasonable time to act. Insurer held not deprived of reasonable opportunity to act on 
application for reinstatement of life policies following lapse for nonpayment of premiums 
merely because of letter stating that insurer, on receiving application and renewal premium 
notes, would give immediate consideration to restoring of policies; word “consideration” 
implying investigation, examination, reflection, and conclusion; and word ‘“‘immediate’’ 
not necessarily meaning at once or forthwith. It was contended that word “immediate,” 
as used in letter in question, meant at once, forthwith, or instanter. Such word, 
however. does not necessarily mean forthwith, upon the instant, or without any inter- 
vening lapse of time, but a certain latitude is to be given the significance of the word, 
and it.may mean proximately, directly, close to, or within a reasonable time. Insurer’s 
letter promising immediate consideration to matter of restoring life policies following 
lapse for nonpayment of premiums should be read in connection with accompanying form 
of application for reinstatement. Evidence that application for reinstatement of life 
policies following lapse for nonpayment of premiums was received in insurer’s office 
about 10 o’clock Saturday, and thereafter was in regular course of routine procedure 
through office until closing time at noon, held to show as matter of law that insurer did 
not unreasonably delay in acting on application, precluding beneficiary’s recovery, where 
insured was fatally injured on evening of same day. Foley v. New World Wife Ins. 
Co. (Wash.) .1064 
§ 366. ——- ELECTION BETWEEN RIGHTS. 
366—Where life policy provided that owner or assignee within three months after due date 
of premium in default might exercise one of three options, one of paid-up insurance to 
hecome automatically effective if no election was made, and insured, after default in pay- 
ment of premium, failed to exercise option within three months because cf insanity, and 
beneficiary, who was ignorant of existence of policy until insured’s death, gave notice of 
exercise of option providing for term insurance within three months of insured’s death, 
beneficiary was not entitled to benefits of option providing for term insurance, since con- 
dition of exercise of option had not been performed and insanity did not operate to extend 
the period. Porto v. Metropolitan Life Ins. Co. (Conn.) 

Statute making life policies nonforfeitable for nonpayment of premiums after three years’ 
premiums have been paid and providing for application of reserves to payment of pre- 
miums must be interpreted to give insured choice of benefits when policy lapses, to fully 
protect insured. Succession of Watson v. Metrcpolitan Life Ins. Co. (La.) 
366—Clause in life policy providing that option of policyholder whose policy lapsed because 

of default in premium payment would, ‘“‘without action” on part of policyholder, be 
considered to be participation in paid-up endowment insurance held automatically in 
effect at insured’s death, where he had not made election to accept extended term 
insurance. Word “holder’’ as used in clause of life policy giving holder of policy option 
to accept paid-up endowment insurance, surrender value in cash, or extended term insurance 
in case of default in premium payment, held to connote insured or his assignee, and 
hence option could not be made by beneficiary after death of insured. Terms of life 
policy requiring option given to holder to accept extended term insurance within 90 days 
after default in premium payment held not complied with by letter of beneficiary to 
insurer after insured’s death wherein beneficiary claimed she was entitled to benefits 


without specifying or indicating under which option she claimed. Browne v. John 
Hancock Mutual Life Ins. Co. (Pa.) 


Where premium due on life policy had not been paid, “nl on that date there existed 
against policy an unpaid loan which was the full guaranteed cash and loan value of policy, 
and there had been apportioned to the policy a divisible surplus, which was insured’s only 
remaining equity in the policy, beneficiary held not entitled, under provision permitting 
insured to elect to have dividend applied to purchase of participating paid-up addition to 
the sum insured and statute relating to commutation of values where premium on policy 
is in default, to extended insurance. where insured did not select the option. Fidelity 
Nat. Bank & Trust Co. v. Metropolitan Life Ins. Co. (U. S.) 
§ 367. INSURANCE FOR LIMITED TERM OR AMOUNT. 
(1). In general. 
Statutory provision for term insurance after default in premium payments must be 
read into life policy giving options on default in premium payments only where there is no 
indebtedness on policy. Double indemnity clause in contract of life insurance constitutes 
“life insurance” and must contain automatic nonforfeiture value. Beneficiary’s election to 
take under one of the optional values specified in lapsed life policy held not to preclude 
her from subsequently electing to claim under statutory provision for term insurance 
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omitted from but required to be read into policy. Henricks v. Metropolitan Life Ins. 
Co. (Cal.) ta Rese Lin ee ; eas .1207 
(2). Amount available to purchase extended insurance. 

367 (2)—Where life policy provided that amount available upon default in payment of premiums 
for extended insurance was cash surrender value as determined by reserve on face of 
policy at date of default less surrender charge, insurer could deduct surrender charge in 
determining amount of extended insurance to which insured was entitled upon detault, 
since surrender charge in absence of statute is not prohibited by public policy. Bene v. 
New York Life Ins. Co. (Ark.) ‘ 

367(2)—Reserves accumulated on industrial life policies must be applied to purchase of 
extended insurance in face value of policies on default of premiums, where no other option 
expressed in policies was availed of by insured as required by statute, notwithstanding 
provision in policies that in such event reserves should be applied to purchase of paid-up 
smsnrance in lesser amount, since statute was mandatory and its provisions controlled pro- 
visions of policy. Succession of Watson v. Metropolitan Life Ins. Co. (La.) a 

367(2)—-Where premium note provided that it should constitute an indebtedness on policy, 
insurer properly charged such note against reserve and in reduction of amount available 
for purchase of extended insurance. Pacific Mutual Life Ins. Co. of California v. 
Thurman. (Tex.) Seccacl ihe ee es Gee oa me Te hae era ne Sta os «eho 

367(2)——-Clause providing for payment of unpaid premiums out of loan value of life policy 
“after the expiration of the second policy year, if all premiums have then been duly paid” 
held to require payment of third annual premium which was payable in advance, not- 
withstanding thirty-day grace period within which premiums might be paid. Texas Life 
Ins. Co. v. Cork. (Tex.) ata gcs i ae <n 

367(2)—Lafe insurance policy, providing that extended term insurance, selected by insured in 
application as nonforfeiture option on default in payment of premium, should continue 
insurance for its original amount, less indebtedness to insurer on policy, that values 
thereof would be diminished by indebtedness to insurer, and that extended insurance value 
was equivalent to cash value, entitled insured to only such extended term insurance as 
difference between cash surrender value and his indebtedness to insurer on policy would 
purchase. Beneficiary could not recover on life insurance policy, where each surrender 
value thereof, less insured’s indebtedness to insurer thereon, at time of default in payment 
of premium, would have purchased extended term insurance for only few days and such 
value and indebtedness were equal on last day of grace before insured’s death. Mayers 
v. Massachusetts Mutual Life Ins. Co. (U. S.) : aR a ; ; “ 

367(2)—Extension of face value of life policy as term insurance for period of time purchased 
by reserves to credit of policy upon default in payment of premiums held not to include 
provision for waiver of premiums by insurer upon notice of total and permanent dis- 
ability of insured prior to time insured reached age of 60 years so as to keep policy in 
force upon disability of insured which occurred subsequent_to default in premiums, 
although before expiration of term insurance. Armstrong v. Kansas City Life Ins. Co. 
Ca. SD : : eae 

§ 368. PAID 

(2). Conditions precedent. 

368(2)—-Where policy provides for issuance of paid-up policy for such amount as reserve-on 
policy will purchase, if application is made within specified time after default in payment 
of premium, time is to be regarded as of essence of the contract, and paid-up policy must 
be demanded within time limited. Porto v. Metropolitan Life Ins. Co. (Conn.) 

$. 370, - ACTIONS. 

370—-In action on life policy, plaintiff had burden to prove that lapsed policy was revived 
in accordance with terms thereof requiring evidence of insurability of insured satisfactory 
to company, and that insured should be living and in sound health at time of revivor. 
Iwankow v. Colonial Life Ins. Co. of America. (Pa.) 1037 


XI. Estoppel, Waiver or Agreements Affecting Right to Avoid or 
Forfeit Policy. 


371. APPLICATION OF DOCTRINES OF ESTOPPEL AND WAIVER. 
-Privilege of cancellation of policy is invalid where privilege is exercised under instances 
which make it operate as fraud on insured. Friedland vy. American Bankers Ins. Co. 
et al. (Col.) ‘ ‘ 
371—Party giving reason for his conduct and decision touching anything involved in contro- 
versy cannot, after litigation has begun, change his ground and put his conduct on another 
and different consideration. Estoppel inhering in defendant’s answer was not required to 
be pleaded by plaintiff. McDowell v. Metropolitan Life Ins. Co. (Nebr.) : ner 
371—-Waiver of condition does not broaden coverage of policy so as to make policy cover 
risk not within its terms. Palumbo v. Metropolitan Life Ins. Co. (Mass.) 977 
371—-Insurer cannot contract itself out of legal consequences of its subsequent acts. Blair 
v. National Reserve Ins. Co. (Mass.) 1097 
37 WHAT CONDITIONS MAY BE WAIVED. 


2 

372—Provision inserted in policy for benefit of insurer may be waived by insurer. Federal 

Union Life Ins. Co. v. Lambert. (Ky.) ; afeiaia 

372—-In action for disability benefits under life policy, submission of issue as to whether 
insurer waived condition that disabling disease must have originated before issuance 
of policy held error, since such requirement could not be waived. Palumbo vy, Metro- 
politan Life Ins. Co. (Mass.) ‘ 977 

372—-Stipulations in life policy for forfeiture on defaudt may be waived by insurer. Equitable 
Life Assurance Society of United States v. Boisvert et al. (N. ; 


§ 374. POWERS OF OFFICERS OR AGENTS RESPECTING WAIVER. 
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(1). In general. 
75(1)—Injured persons held not entitled to recover on liability policy, where insured had 
traded automobiles without having insurance transferred, because of assertion by insurer’s 
representative, whose authority was not shown, that insurer would take care of loss, where 
insurer promptly disclaimed liability. Root et al. v. Lumber Mutual Casualty Ins. Co. 


§ 375. —— IN GENERAL. 
3 


CH... 3) . an 
(2). Natu ; 
375(2)—Local soliciting agent of insurer held without authority to waive forfeiture of 
health and accident policy for nonpayment of premiums. Southern Life & Health Ins. 
o. v. Avery. (Ala.) 
375(2)—“Soliciting agent’’ of insurance company has no authority with reference to policies 
theretofore delivered except to collect premiums, and cannot bind principal by any act sub- 
sequent to delivery of policy by waiver of conditions of policy or of forfeitures arising 
out of breach thereof. Gibson v. Texas Prudential Ins. Co. (Mo.) 
375(2)—Where party issuing vacancy permit in respect to house insured against fire was 
assistant or clerk of insurer’s duly authorized agent who issued policy, and had express 
authority from him to issue such permits, and issuance was tacitly approved by agent 
through making and preserving of entry of issuance in records of agency, issuance held 
to have constituted waiver of prior unauthorized vacancy. Fireman’s Fund Ins. Co. 
v. Reynolds. (Tex.)... 
§ 376. —— EFFECT OF 
(1). In general. 
376(1)—Generally, provisions in policy which, by their terms, cannot be altered or waived 
except by certain specified officers or agents or in certain specified ways are integral parts 
of policy and until legally revoked or modified are valid, and no less effect can be given 
to such provisions when contained in policy, the form of which is prescribed by statute, 
than is given in policies prepared by insurer. To prove assertion that condition in 
policy inserted for company’s benefit has been waived or destroyed by company in some 
way other than that required by policy, delegation of authority derived from head of 
corporation must be shown broad enough to include abrogation of the condition in manner 
excluded by terms of contract. Provision in fire policy that policy should he void if 
property was moved without assent of insurer in writing held not waived, where there 
was no evidence that agent had been authorized by insurer to waive such condition. 
Insurer may by duly authorized action destroy special protection originally set up in its 
favor in any manner which is sufficient in law to bring about that result, whether or not the 
method adopted is in accord with original agreement. Blair v. National Reserve Ins. 
Co. (Mass.) : : ; 
376(1)—Limitation of authority of agents to make waivers contained in fire policy is valid 
and binding on insured, and prevents waiver or alteration of terms of contract le alleged 
knowledge of agent of conditions violated after policy is issued, and insurer is not estopped 
to assert violation of conditions occurring after policy is issued by agent’s knowledge not 
brought to knowledge of insurer. Herrick et al. v. City of New York Ins. Co. et al. 
376(1)—Where fire policy. expressly withheld power from all agents and representatives to 
waive written stipulation in policy, power of agent to make such waiver could not be 
inferred from his designation as “special agent and adjuster.’”’ Bailey v. Mutual Fire 
Ins. Co. of W. Va. (W. Va.) Bie brah ie sn ’ se te aioe ; che 
§ 377. KNOWLEDGE OR NOTICE OF FACTS IN GENERAL. 
(1). Necessity of knowledge of breach. 
377(1)—Conduct of insurer after loss, which was alleged to have waived provision of auto- 
mobile public liability policy requiring waivers to be written and warranty therein against 
cancellations of other automobile policies, could not waive breaches of warranty as to can- 
cellations unknown to insurer. Eddy et al. v. National Union Indemnity Co. (U. S.) 394 
(3). Facts putting insurer on inquiry 
377(3)—Insurer’s deed which was examined by insurance agent before issuing of fire policy 
charged insurer with notice of true ownership of property. Universal Ins. Co. v. Mouel. 
(Va.) : ‘ A ER Ee ee 
§ 378. KNOWLEDGE OF OR NOTICE OF FACTS IN GENERAL. 
(1). In general. 
378(1)—Robbery insurance agent’s knowledge that custodian of insured’s premises did not 
stay on premises during entire night held not to waive policy provision exempting insurer 
from liability for robbery unless robbery was from premises ‘“‘while at least one custodian 
is on duty therein,” since insurer had right to assume that insured would conform to pro- 
visions of policy after issuance and acceptance thereof. Great American Indemnity Co. v. 
Southern Feed Stores, Inc. (Ga.) .. ae a a sa : ee 
378(1)—Knowledge of insurer’s agent that one of insured’s brothers had committed suicide 
while insane and that another brother was mentally deficient and physically not normal 
held not imputable to insurer, where agent’s knowledge was obtained while he sustained 
confidential relationship to insured as attorney for partnership of which insured was mem- 
ber. Knowledge of insurer’s agent that insured’s brother had committed suicide while 
insane and that another brother was mentally deficient and physically not normal held not 
imputable to insurer, where agent was attorney for partnership of which insured was 
member and had interest in nondisclosure of facts to secure issuance of policy, since 
insured knew that there was no foundation for presumption that agent’s knowledge was 
knowledge of insurer and had ample reason to believe that agent would not advise insurer 
of facts. Rushville Nat. Bank of Rushville et al. v. State Life Ins. Co. (Ind.) ; 
378(1)—Soliciting agent’s knowledge that applicant for industrial insurance was not in sound 
health held imputable to insurer, giving rise to waiver or estoppel with respect to condi- 
tion of policy issued to applicant that insured be in sound health on date of policy, 
notwithstanding agent was told by insured, and believed, that insured was suffering from 
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ulcers and kidney trouble, whereas insured was geen suffering from cancer of stomach, 
Bluestein v. Prudential Ins. Co. of America. (N. 
ata Ay of soliciting agent of automobile fire. insurer that cost of automobile, fixed 
by agent at list price, was actually less than list price, estopped insurer to claim breach 
of warranty of cost, since agent’s knowledge was knowledge of insurer. In action on 
automobile fire policy, submission to jury, by concurrence of counsel and without request 
for special instructions, of sole issue of value of automobile at time of fire, waived issue 
as to cost of automobile. Northwestern National Ins. Co. v. Hicks et al. (Ohio.) 
378(1)—Where insured informs insurer’s agent regarding all details in reference to mortgage 
lien on automobile covered by fire policy, agent’s knowledge must be imputed to insurer, 
and erroneous recital in policy that there is no mortgage lien cannot spout to bar 
insured’s recovery, Higgins et al. v. Phoenix Ins. Co. (Okla.) 
378(1)—Knowledge of fire insurance agent that condition favorable to insurer, breach of 
which is to invalidate insurer’s promise to pay, is inapplicable to the facts, is knowledge of 
fire insurer. Where fire insurer’s agent knew that bank was only a judgment creditor of 
owner and not a first mortgagee as stated in loss-payable clause, and that purpose of 
applying for the policy was to protect bank, insurer was estopped to assert that bank was 
not within protection of such clause. First National Bank of Charleroi et al. v. Newark 
Fire Ins. Co. (Pa.) 
378(1)—Where automobile public liability policy required that waivers be written, there was 
no implied waiver of warranty as to cancellation of other automobile policies resulting from 
knowledge of insurer’s officers that other policies issued to insured had been canceled, in 
absence of written agreement thereto. rovision of automobile public liability policy 
requiring waivers to be written and providing that agent’s knowledge should not effect 
waiver held not modified by statute requiring risks to be approved and policies counter- 
signed by resident agent. Eddy et al. v. National Union Indemnity Co. (U 
3 Nature of agency and suoarty of agent. 
378(3)—Cases involving waiver or estoppel based on notice or knowledge coming to mere 
soliciting agent of insurer after risk ioe attached are not within general doctrine imputing 
agent’s notice to insurer, unless it be shown that such agent is at time he acquires notice 
acting for insurer and _within scope of his authority in respect to particular risk involved. 
Life & Casualty Ins. Co. of Tennessee v. Crow. (Ala.) 
378(3)—One authorized by insurer to prepare application of insurance prospect for life and 
disability insurance will be deemed to represent insurer fully in preparation, when insurer 
has given no notice of limitation, and, under such circumstances, notice to preparer of 
fact relevant to application is othe to insurer. Kincaid v. — Life Assurance 
Society of the United States. (W. Va.) 13 
§ 379. INSERTION OF FALSE ANSWERS ‘IN APPLICATION BY AGENT OR 
UNDER HIS DIRECTION. 
(1). In general. 
379(1)—Information received by insurer’s agent when writing application for life policy 
is imputable to insurer and it is bound thereby regardless of whether agent correctly 
answered questions from information furnished him, in absence of fraud or collusion 
between agent and applicant which must be pleaded and proved by insurer. Atlas 
Life Ins. Co. v. Sullivan. (Okla.) ; ; 1029 
4). Life and accident insurance. 
379(4)—In action on life policy for death of insured who had lost right foot prior to issuance 
of policy, insurer held estopped to plead policy clause providing that it shall not cover 
one deprived of use of either hand or foot, in avoidance of liability, where insurer’s agent 
was informed by beneficiary that insured had lost his foot, and it was agent’s duty to 
report to insurer all facts coming to his knowledge as to physical condition of applicant, 
and agent filled out application. Beneficiary, in signing her husband’s name to application 
for life policy, had right to assume that insurer’s agent, who had authority to solicit, 
write into application information imparted to him, and was not bound to rea application 
before placing name of insured thereto, as respects whether insurer could escape liability 
senenne agent inserted false information. Life & penenennd Ins. Co. of Tennessee v. 


379(4) Effect of false answers to questions in application “for life policy could not be avoided 
on ground that answers were inserted by medical examiner without insured’s knowledge, 
where insured, when she signed a pees. had opportunity and ability to read questions 
and answers. Sorenson et al. v. = k Life Ins. Co. (Minn.) 

379(4)—Knowing falsification of cpolicent’s. poe by life insurance agent in ‘filling out appli- 
cation, where effected without applicant’s knowledge, waived insurer’s regulation fixing age 
limit for application and rendered policy in effect from its inception, prectuding recmeery 
of premiums paid thereunder. McSwain v. Washington Fidelity National Ins. Co. (Ohio 

379(4)—Where insured imparted correct information to insurer’s representatives, their failure 
to make application contain that information constituted no defense to action on life and 
disability insurance policy. Kincaid v. Equitable Life Assurance Society of United 
States. (W. Va.) . wa 

(5). Good faith of insured. 

379(5)—Where insurance agent, notwithstanding information as to insured’s bad health, 
prepares application for insurance showing person to be in good health, accents premium, 
and delivers application and premium to insurer, and on such application policy is issued 
and premium retained, insurer collecting premiums as they fall due until insured’s death 
cannot defend on ground that policy was forfeited because of false statements in applica- 
tion. Atlas Life Ins. Co. v. Sullivan. (Okla.) 


§ 381. FORM AND a OF EXPRESS WAIVER. 
§ 383. ORAL WAIVER. 


383—Amount of Gamsaaa. Yala not “provision or condition of i within gepeieien = 


fire policy against parol waivers of “provision or condition of policy.” Provision of fi 
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policy against parol waivers of any provision or condition of policy held limitation upon 
power of agents of company to waive or change written policy conditions by verbal agree- 
ment and inapplicable to making new agreement between insured and insurer whereby 
original policy is abandoned in whole or in part and new policies substituted therefor. 
Home Ins. Co. v. Campbell Mfg. Co. (U, S.) ; RES tak Shee 
383—-Proof of oral waiver of conditions of written insurance policy with full knowledge may 
not be made by parol evidence, particularly where policy expressly provides that waiver 


854 


must be in writing. Eddy et al. v. National Union Indemnity Co. (U. S.) oe .1401 


§ 384. WAIVER IN WRITING. s . 

384—Waivers of policy constituting new contract upon sufficient consideration need not be 
evidenced by writing and need not be endorsed on policy, no matter what limitations or 
conditions are expressed therein, provided waivers are made by agent having authority to 
make contract. Golden Gate Motor Transport. Co. v. Great American Indemnity Co. 
(Cal.) " 

384—-Policy pro 
valid and effective when applied to such conditions and provisions as relate to formation of 
contract of insurance and are essential to its binding force. Where fire policy covering 
household furniture provided that conditions of insurance should not be waived except in 
writing, admission of oneal evidence that insured had informed insurer’s agent of existence 
of chattel mortgage upon furniture and that agent had promised to take care of matter, 
offered as evidence of waiver of provision of policy that policy should be void if insured 
property were encumbered by chattel mortgage unless agreement to contrary were indorsed 
on policy, held error. Vozne v. Springfield Fire & Marine Ins. Co. (N. J.) 

§ 385. ——- INDORSEMENT ON POLICY. 

385—Waivers of policy constituting new contract upon sufficient consideration need not be 
evidenced by writing and need not be endorsed on policy, no matter what limitations or 
conditions are expressed therein, provided waivers are made by agent having authority to 
make contract. olden Gate Motor Transport Co. v. Great American Indemnity Co. (Cal.) 

385—Provision making fire policy void if property insured was not owned in fee simple held 
not altered by agent’s daily report to insurer reciting that building insured was upon 
leased ground, where policy contained no reference to daily report. Leithauser v. Hart- 
ford Fire Ins. Co. (U. S.) ae : Pitirdse ene oil ie 

385—Whether local agent had power under statute to execute waiver of provision of auto- 
mobile public liability policy was immaterial, where no written waiver was indorsed on 
policy as required therein. Eddy et al. v. National Union Indemnity Co. (U. S.) 


§ 387. ——- CONSTRUCTION AND OPERATION OF EXPRESS WAIVER. 

387—Insurer’s acknowledgment that insured was totally and permanently disabled for certain 
period did not preclude insurer from all evidence having bearing on insured’s condition 
thereafter. Columbian Mutual Life Ins. Co. v. Gunn. (Miss.) 

§ 388. IMPLIED WAIVER IN GENERAL. 

(1). In general 

388(1)—Life insurer’s letters to insured written subsequent to due date of note advising him 

that policy had lapsed and that reinstatement was contingent on evidence of insurability 


held not waiver of forfeiture for nonpayment of note. 
(Tex.) sk 


388(3)—Insurer held estopped to deny liability on fire policy because of misstatement of hus- 
band that he was sole owner of insured property, where no questions relating to title or 
ownership of property were asked of husband, or of wife who was real owner. Universal 


Ins. Co. v. Mouel. (Va.) 


(4). Custom and course of dealing as to payment of premiums. 
388(4)—Test whether health and accident insurer waived forfeiture for nonpayment of pre- 
mium on due date was whether insurer’s conduct induced insured to believe payment 
within reasonable time after due date would be accepted, and had acted accordingly, and 
that until some notice was given more specific than that given forfeiture would not be 
insisted upon. Vinther et al. v. Sunset Mutual Life Ins. Co. (Cal.) 


388(4)—-Where health and accident policy provided that acceptance of delinguent premiums 
reinstated policy only to cover loss resulting from sickness or accidental injury, acceptance 
of delinquent premium prevented discontinuance of policy except as to claims for 
sickness and accidental disability within time fixed by policy, as regards insured’s right 
to cash surrender value of policy. Where health and accident policy provided for cash 
surrender value thereof after payment of premiums for ten years, and that policy could 
he canceled on notice to insured, insurer, which had for nine years and three months 
frequently accepted delinquent premiums, was estopped to cancel policy for delinquency of 
premium, and insured could recover cash surrender value of policy after insurer’s notice 
of cancellation. Where insurer adopts custom of accepting assessments on policy after 
due date thereof, belated payment of assessments is in regular order and not for reinstate- 
ment, so that insurance is continuous. In determining whether delinquent payment of 
premium effected cancellation of health and accident policy, effect was given interpretation 
of provisions thereof by insured and insurer while policy was in force. Friedland v. 
American Bankers Ins. Co. et al. (Col.) 

388(4)—Actual payment of premium at time of execution of contract held unnecessary for 
insurer’s liability to attach on fire policy where insurance agency and insured had done 
business over number of years during which running account was kept and _ periodically 
balanced and settled. National Liberty Ins. Co. of America v. Jones et al. (Va.) 

388(4)—-Where belated premium payments on life policy with total disability clause and 
health-accident contract attached were carried by insurer’s agent for insured’s accommo- 
dation, without prior knowledge of insurer, insurer who refused to accept check issued 
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on last day of period of grace for premium payment with insured’s request that check be 

held 19 days, and which check was transmitted to insurer by agent, held not to have 

waived policy requirements that premiums should be_paid within- stated periods, where 

insured = not misled by insurer or its agent. Bernstein ve Ohio Nat. Life Ins. 

Co. (W. Va.) j ‘ : 1069 
(5). Guaranty and indemnity insurance. 

388(5)—Employer’s liability insurer, defending action for injuries against employer with 
knowledge that employment was illegal because employee was under age, held precluded 
on ground of waiver or estoppel from asserting that accident was not covered by policy 
because employment was illegal, in absence of nonwaiver agreement with employer. 
Caiola v. Aitna Life Ins. Co. (N. J.) 1162 

388(5)—Automobile liability insurer, taking full charge ‘of investigation of automobile accident 
and defense of suit against insured, without suggestion that insured’s alleged liability was 
not covered by policy, held estopped from thereafter denying liability on ground that 
egim . not covered by policy. Fidelity & Casualty Co. of New York v. Blausey. 

io. 

§ 389. ISSUANCE AND DEL IV ERY OF POLICY WITHOUT OBJEC “TION. 

(1). Breaches existing at time of issuance or delivery in general. 

389(1) Insurer retaining premiums with knowledge of facts, which, under stipulations for 
insurer's benefit, would in absence of such knowledge empower insurer to treat policy 
as never having been in force, or as being no longer in force, will be held to have w aived 
such stipulations without proof of actual intent. Doctrine that insurer, retaining 
premiums with knowledge of facts which, under stipulations for insurer’s benefit, would 
in absence of such knowledge empower insurer to treat policy as never having been in 
force, waives such stipulations, applies to age limit stipulations in policies, in absence 
of statute or charter provisions rendering unlawful insurance risks beyond prescribed 
age limit. Washington Nat. Ins. Co. v. Scott. (Ala.) 

(2). Conditions as to title. 

389(2)—The policy provision for forfeiture upon commencement of mortgage foreclosure pro- 
ceedings held waived by issuance of policy, in absence of application containing limitation 
on agent’s authority where insurer’s agent had actual knowledge of foreclosure proceedings 
at time of issuance of policy, notwithstanding policy provided that no agent should be 
deemed to have waived provisions unless waiver was written upon or attached to policy. 
National Fire Ins. Co. v. Thompson et al. (Ga.) ar 

389(2)—-Local agent with authority to solicit fire insurance, accept risks, and countersign and 
deliver policies could waive policy conditions, hence, agent’s acceptance of premium and 
issuance and delivery of policy with knowledge that insured building was ‘ocated on 
leased grounds estopped insurer from relying on policy provision invalidating policy if 
insured did rg own ground in fee simple. Northern Assur. Co. of London et al. v. 
Payne. (Okl , ‘ 1105 

§ 391. ADMISSION OF LIABILITY ON POLICY. 

391—Where insurer which was bound to indemnify insured for damages insured was forced to 
pay to its injured employees, for which insured was liable investigated the claim, named 
attorneys to defend employee’s action against insured, admitted insurer’s liability to claim- 
ant, and recommended and a proved settlement which was made by insured with employee, 
insurer held estopped from denying liability to insured based on contention that there 7 
no liability on part of insured to its emalager: Tide Water Oil Co. v. American S. 
Owners Mut. Protection & Indemnity Assn., Inc. (N. Y.) 

§ 392. DEMAND, ACCEPTANCE, OR RETENTION OF PREMIUMS OR ASSESS- 

MENTS. 
(1). In general. 

392(1)—Acceptance of premiums on subsequent life policy and issuance of receipts acknowledg- 

ing payment of premiums due on life policy held not a waiver of forfeiture of prior 


— and — © end for nonpayment of premiums. Southern Life & Health Ins. 
Avery. 
192(1). Snanar s unico: of existing condition rendering fire policy” void when issued and 
permitting policy to remain in apparent effect, collecting and ne premiums thereon, 
en 


held waiver of statutory a that all features of policy, issued, must be 
plainly expressed therein. Home Ins. Co. v. Jones. (Ala. 

392(1)—Insurer retaining premium held not precluded from claiming invalidity of fire ‘policy 
assigned without consent where insurer had no knowledge of assignment until after 
loss. Stoner et al. First American Fire Ins. Co. of New York. (Ia.) 

392(1)—-Where group life and health policy provided that insurance would be discontinued 
31 days after insured left employment, but employer allowed employees to continue insur- 
ance in force for additional six months by paying monthly premiums, insurer was bound b 
such custom, though privilege was not contained in policy. Chayer v. Metropolitan Life 
Ins. Co. (Mich.) ; 

392(1)—Failure to comply with provisions of industrial life —_ requirin ig numbers of other 
policies issued on insured’s life by insurer to be indorsed on policy and providing that, in 
absence of such indorsement, liability of insurer should be limited to return of premiums, 
held not waived by continued acceptance and receipt of premiums by insurer. Pisker v. 
Metropolitan Life Ins. Co. 

392(1)—Provision of life policies attempting to deny ‘agents’ authority to receive premiums 
in arrears more than four weeks held waived by conduct of agents in scope of their employ- 
ment in accepting premiums more than four weeks overdue. Unconditional assurance 
by life insurer’s agents that policy would be reinstated upon payment of overdue premiums 
held not conditioned upon reinstatement in accordance with provisions of policy. Assur- 
ance by insurer’s agents that policy would be reinstated upon payment of past-due premium, 
— tance of premium and its deposit with insurer’s funds with knowledge of insured’s 

sth, held to support holding that insurer waived right to defeat recovery on ground that 
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olicy had lapsed for nonpayment of premium and had not been reinstated. American 

Jational Ins. Co. v. Cleveland et al. (‘T'ex.) : : 

392(1)—Insurer by accepting within incontestable period a second premium on life policy 
with knowledge that insured had consulted physician and had m treated for tuber- 
culosis held estopped from denying liability on policy on ground that insured had fraudu- 
lently stated in application that she had not been afflicted with tuberculosis. Atlas Life 
Ins. Co. v. Standfier. (Tex.) ane ae ; 

392(1)—-Insurer’s acceptance of premiums on fire policy after being advised by agent’s report 
that building stood upon leased ground held not waiver of provision avoiding policy if 
insured did not own property in fee simple, where policy also provided that terms thereof 
should not be waived except in writing upon policy or attached thereto. Leithauser v. 
Hartford Fire Ins. Co. (U. S.) ....... 

392(1)—Collection of premium held not to waive warranty in automobile public liability 
policy against cancellation of other automobile policies, as to previous cancellations known 
to insurer at time of payment, in view of provision requiring waivers to be written. Eddy 
et al. v. National Union Indemnity Co. ee 

(8). Demand and acceptance after injury or death of person insured. 

392(8)—Acceptance of past-due premium after loss without knowledge of loss does not revive 

previously forfeited or suspended policy. Sovereign Camp, . O. W. v. Muse et al. 


( Miss. ) ; ; 

§ 395. FAILURE TO STATE GROUND OF OBJECTION RELIED ON. 

395—Insurer of lighter against perils of sea held not estopped to defend suit on policy on 
ground that accident was not caused by peril of sea, although refusal to pay claim on 
policy was based on specific grounds that damage was not repaired and that lighter was 
inherently defective in construction and unseaworthy, since insured was not prejudiced. 
Globe & Rutgers Fire Ins. Co. v. Atlantic & Gulf Shipping Co. (Ga.) 

395—Insurer which notified insured by letter that it would cease paying disability benefits 
because insured was no longer disabled within terms of life policy held not estopped 
from defending action on policy on ground that disability resulted from disease which 
insured had before issuance of policy, since insured did not change his position in 
reliance upon anything said or done by insurer. Palumbo v. Metropolitan Life Ins. 
Co. (Mass.) a a’ a area Seen ay pss 4 

395—In action by insured on indemnity policy for moneys paid by insured to its injured 
employee where insurer with knowledge of all facts denied liability on only one ground 
when insured settled with employee and until suit against insurer by insured, insurer held 
estopped from contending for other defense than the one it had deliberately asserted. Tide 
a Oil Co. v. American S. S. Owners Mut. Protection & Indemnity Assn., Inc. 
(N. Y.) F 5 

395—Charge by insurer, as reason for rescinding reinstatement of life policy, that insured had 
failed to disclose truth as to her physical condition, in application for reinstatement, was 
not waiver of right of insurer to charge, in suit on policy, that insured had not disclosed 
changes in physical condition, material to the risk, which occurred during negotiations for 
reinstatement, since insured was not misled by reliance upon first charge into conduct 
making second charge possible. Reilley et al. v. New York Life Ins. Co. (Wash.) 

§ 397. PARTICIPATING IN ADJUSTMENT OF LOSS. 

397—Bailor’s failure to furnish inventory and to separate damaged and undamaged goods held 
not to bar recovery of value of goods damaged by fire while in possession of bailee for 
hire, where bailee’s loss was adjusted and paid by insurer with knowledge of bailor’s claim. 
Wexler v. National Ben Franklin Ins. Co. et al. UA take k dark a tetas : 

397—Where indemnity insurer, which was liable to insured for damages for which insured was 
liable to its injured employees, investigated employee’s injury, named attorneys to defend 
the action against insured, advised insured that insured was liable to employee, and 
recommended settlement insurer held to have expressly contracted not to later question 
liability of insured to employee. Tide Water Oil Co. v. American S. S. Owners Mut. 
Protection & Indemnity Assn., Inc. (N. Y.) ; ‘ ie eae eee 

§ 398. ELECTION TO RESTORE OR REPAIR. 

398—Insurer did not lose right to rescind automobile public liability policy for breach of 
warranty against cancellations of other automobile dices because after accident insurer’s 
representative took insured’s automobile to repair shop and insurer required report of loss 
from insured, prior to knowledge by insurer of three of five cancellations, where on learn- 
ing of cancellations of five policies immediate steps were taken to rescind policy and return 
premium collected. Eddy et al. v. National Union Indemnity Co. (U. ay eats : 

§ 399. PAYMENT OF LOSS. 

399—-Payment of claim on policy insuring lighter against perils of sea for repairs made after 
lighter collided with creek bank held not to preclude insurer from asserting defense that 
ship was unseaworthy and accident was not caused by peril of sea, in suit on policy based 
on “hogged” condition of lighter from same accident. Globe & Rutgers Fire Ins. Co. v. 
Atlantic & Gulf Shipping Co. (Ga.) 

399—In bailor’s action on fire policies for v: 
of bailee for hire, insurer’s conduct in paying bailee’s loss with knowledge of 
claim held to constitute waiver of right to insist upon perfomance of technical requirements 


of policies. Wexler v. National Ben Franklin Ins. Co. et al. (N 
§ 400. PROVISIONS OF POLICY AGAINST FORFEITURE. : 
400—-Clause in life policy providing that policy should be incontestable after one year except 
for nonpayment of premiums and provisions relating to double indemnity and disability 
benefits precluded contest of policy for fraud in its procurement. Mutual Life Ins. Co. 
of New York v. Margolis et al. (Cal.) 
400—Period after which validity of policy is immune from attack is for benefit of beneficiary 


after insured’s death as well as for benefit of insured during his lifetime. Travelers’ Ins. 
Co. v. Caravasilis. (Del.) 
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400—Provision of life policy that disability benefits should terminate after insured passed 
sixtieth birthday, or upon his participation in warfare, or in aeronautics or submarine 
operations, held not reservation of grounds for contest of validity of policy within clause 
rendering policy incontestable except for nonpayment of premium and except as subse- 
quently provided in paragraph relating to termination of disability benefits. In action on 
life policy for disability benefits, defense of fraud and misrepresentation in original pro- 
curement of policy by insured was not available to insurer as defense where right to 
contest validity of policy on ground of fraud and misrepresentation was not reserved in 
incontestability clause of policy. Wilson v. Equitable Lite Ins. Co. (la.) é as 
Insurer under life policy made incontestable after two years from issuance must by 
some definite steps specifying grounds of complaint disclaim liability within contestable 
period. Where application for reinstatement of life policy provided for avoidance of 
insurance by breach of warranties therein contained if death occurred within one year 
after reinstatement, held that insurer could not after expiration of one-year contestable 
period assert fraud in reinstatement application as ground for canceling policy, though 
original policy allowed contest within two years, and cancellation suit was brought within 
two-year period after reinstatement of policy. Insurer could not assert, in cancellation 
suit brought one year from reinstatement of life policy that violation of provision 
requiring insured to be in good health as condition precedent to reinstatement afforded 
basis for cancellation, where reinstatement contract provided for avoidance of policy for 
breach of warranties or agreements occurring within one year after reinstatement, and 
bill alleged that policy was reinstated in reliance upon insured’s representations. In suit 
by insurer to cancel life policy brought after expiration of contestable period provided in 
reinstatement contract, eftect of limitation in contestability provision held not avoided by 
charge that beneficiary participated in fraud and attempted by deceit to prevent insurer 
yon fraud and canceling policy. National Life & Accident Ins. Co. v. Kessler. 
a. ea irieid eenacssbie crete ae ; : 1038 
400—In action on life policy, stipulations giving parties additional time to serve their plead- 
ings held not to stop running of limitation whereby policy became incontestable except 
for nonpayment of premiums. In action on life policy which under its terms and by 
statute became incontestable except for nonpayment of premiums, stipulations made by 
insured’s attorney after policy became incontestable giving insurer additional time to 
serve pleadings did not affect insured’s rights which had become fixed and vested. 
Romano v. Metropolitan Life Ins. Co. (N. Y.) aise. ae ; ; 
Life insurer could not reduce liability on ground of misstatement of insured’s age to 
amount which would have been purchased if true age had been stated in policy, where 
contest was made more than two years after date of issuance of policy. Lincoln Health 
& Accident Ins. Co. v. Jones. (Okla.) ; 1031 
-Statute requiring life insurance policies to contain incontestability clause held not to 
preclude insurer from seeking cancellation of contracts for disability benefits contained in 
life policies, since statute dealt only with life insurance. Under life policies providing that 
they should be incontestable after one year except as to provisions “relating to” disability, 
insurer held entitled to cancellation of disability provisions in such policies after expira- 
tion of contestable period because of fraud in their procurement. Right of insurer to 
contest insured’s claim on ground that claim does not come within terms of coverage of 
policy is never affected by time limitations relating to execution of contract, or issuance 
of policy, but may be asserted whenever claims are made under contract. Smith v. 
Equitable Life Assurance Society of United States. (Tenn.) 1303 
Under life policy providing that policy should be incontestable after two years from date, 
except for fraud, nonpayment of premiums, or misstatement of age, that insured was not 
in gocd health at time policy was issued was no defense, since policy was incontestable 
except for exceptions named therein. Where life policy contained provision that policy 
should be incontestable after two years from date except for fraud, nonpayment of 
premiums. or misstatement of age, condition in policy that no death benefit would be pay- 
able where death was caused by disease existing prior to date of policy held not to 
relieve insurer from liability for death from disease occurring after two years from date 
of policy. Atlanta Life Ins. Co. v. Cormier. (Tex.) 1051 
Equity suit brought in Illinois against widow as beneficiary to cancel life policy issued to 
Illinois resident held not binding on nonappearing widow who was non-resident of Illinois 
when suit was brought and was not personally served, and hence suit did not constitute 
“contest” within incontestable clause. Insurer’s letter confirming notice to beneficiary or of 
refusal to pay face of life policy and tender of refund of premiums held not “contest” 
enabling insurer to avoid effect of incontestable clause, and to defend beneficiary’s action 
by pleading false answers in application. Densby v. Acacia Mutual Life Ass’n. (U. S.) 
400—Clause providing that policy insuring against death and disability should be incontestable 
within a year, except for non-payment of premiums and except for restrictions and pro- 
visions applying to double indemnity and disability benefits as provided in specified sections, 
held to preclude contest of disability insurance for fraud in its procurement. In suit to 
rescind disability provision for fraud in its procurement and to recover disability benefits 
paid insured, where period of contestability had passed and incontestable clause precluded 
contest on ground of fraud, defense of fraud was not available against insured either at 
law or in equity, and court was required to dismiss bill without leave to amend. Mutual 
Life Ins. Co. of New York v. Markowitz et al. (U. S.) ; a ‘ anatdien 
400—Clause providing that policy insuring against death and disability should be_ incontestable 
after two years except for nonpayment of premiums and except as to provisions and con- 
ditions relating to ‘disability benefits” precluded contest of disability insurance for 
fraudulent breach of application whereby insured declared his answers to be true, where 
a particular group of provisions for causes other than fraud appeared in smaller type 
than face of policy and was blocked in by heavily printed margins. Where policy and 
application are described in the policy as “the entire contract” and incontestability clause 
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provides that the “‘policy’’ shall be incontestable except as to provisions and conditions 
relating to disability benefits, an ambiguity exists as to whether provisions and conditions 
so mentioned are those of the entire contract including application or those of the policy 
only, which ambiguity must be resolved in favor of insured. New York Life Ins. Co. v. 
Kaufman et al. (U. S.) ; rik seeits 

400—Where policy of life insurance is reinstated as result of fraudulent representations, con- 
testable period starts to run anew. Life policy issued in reduced amount to replace 
reinstated policy, containing clause rendering policy incontestable after two years from 
“date of issue,’’ wherein new policy bore same date as original policy, held incontestable 
only as to fraudulent representations made to induce original policy and not as to fraudu- 
lent representations made in connection with reinstatement granted within two preceding 
years, whether representations were new representations or reaffirmation of representa- 
tions previously made; words ‘date of issue” relating only to representations made to 
induce making of original policy. Wallach v. AStna Life Ins. Co. (U. S.) 


400—Defense of fraud and misrepresentation in application for life and disability policy 
held unavailable to insurer after payment of premiums for two years, notwithstanding 
fact that two years had not elapsed from issuance of policy, under statute providing 
for incontestability of policy after insurer’s receipt of premiums for space of two years. 
Provision of statute providing for incontestability of life policy after receipt of premiums 
for space of two years held in nature of estoppel against insurer’s contest of policy 
regardless of whether two years from date of issuance of policy had elapsed, in view 
of succeeding section providing for 2-year limitation on action by insurer to cancel policy. 
Life and disability policy issued under statute providing for incontestability of policy 
after receipt of premiums for space of two years held not subject to cancellation for 
misrepresentations in application for policy after receipt of premiums for two years, 
although two years had not elapsed since issuance of policy, notwithstanding subsequent 
amendment of statute to provide that policy should become incontestable only after lapse 
of two years from date of issuance. Clause of life and disability policy providing for 
incontestability after two years from date of issuance except for nonpayment of premiums 
and except as to provisions and conditions relating to disability and double indemnity 
benefits held to provide for incontestability of disability feature policy as well as to life 
insurance feature. Running of period fixed by incontestable clause in insurance policy 
is stayed only by legal contest. New York Life Ins. Co. v. Truesdale et al. (U. S.).. 663 

400—Provision of life policy containing disability henefit feature that policy should be incon- 
testable after it had been in force for one year except for nonpayment of premium held 
not to restrict incontestability to any particular grounds of contest, but to be sufficiently 
comprehensive to embrace any and every deferse. Provision of life policy containing 
disability benefit feature that policy should be incontestable after it had been in force 
for one year except for nonpayment of premium held to preclude cancellation of policy 
after expiration of one year on ground that insured had intentionally multilated himself 
for purpose of collecting benefits under policy. A®tna Life Ins. Co. v. duBarry. (U. S.) 943 

400—Insurer held not liable on life policy which was loaned to prospective insured for inspec- 
tion and which was not to take effect until premium was paid and on which no premium 
was paid, as against contention that incontestable clause barred contest where such clause 
excepted contest for nonpayment of premiums. Incontestable clause in life policy is not 
effective when policy is clearly shown never to have been accepted by insured in his life- 
time as a contract. Harris et al. v. Travelers’ Ins. Co. (U. S.) on 

400—Where life policy forbade contest after two years except as to provisions and conditions 
relating to disability benefits, and such provisions and conditions appeared in smaller type 
within heavy margins- which also included provision barring Senislion if disability arose 
from known injury or disease not disclosed in application, suit to cancel disability insur- 
ance because of fraudulent statements in application held barred after such two-year period; 
fraud in application not being within exceptions in incontestable clause. Amendment to 
life policy adding disability benefits and barring contest after certain period except as to 
specific conditions enumerated in paragraph preceding amendment held incontestable after 
expiration of designated period for fraud in application; fraud not being included in such 
specific enumeration, Since Pennsylvania statute requiring incontestable clause involved 
only life or endowment insurance, rule requiring construction of ambiguous provisions in 
insured’s favor held applicable to amendment to life policy adding disability benefits, as 
against contention that incontestable clause therein, which was ambiguous, was required 
by Pennsylvania law. Ambiguity, if any, in amendment to life policy adding disability 
benefits and providing that such agreement should be subject to terms of policy and should 
be incontestable after two years from “‘its’’ date of issue must be resolved in insured’s 
favor by holding that two-year period ran from date of issue of policy, not from signing 
of amendment. Suit to cancel, because of fraudulent application, amendment to life policy 
adding disability benefits and forbidding contest after two years from date of issue of 
policy held barred, whether words “date of issue’? meant date when policy was written or 
when it was delivered. Ambiguity in life policy following language of Pennsylvania 
statute requiring, in substance, provision forbidding contest after two years from date of 
“issue” should be resolved in insured’s favor, as against contention that statute and not 
insurer’s draftsman caused ambiguity, which could have been avoided by specifying cir- 
cumstances fixing date of issue, such as anniversary date or date of application, signing, 
or delivery. Where application made date policy “as of’? September 29, and provided that 
insurance should take effect subject to life policy which, by terms thereof, took effect as 
of September 29 and which contained testimonium clause stating that contract was signed 
January 7, testimonium date must be deemed “as of,’’ that is, as if it were, September 
29, which was also anniversary date, in resolving ambiguity in clause forbidding contest 
after two years from date of “issue” of policy. Where application made date policy as 
of certain date, which was also both testimonium and anniversary date, such date, rather 
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than date of delivery of life policy, held date of “issue”? within two-year incontestable 
clause. Horwitz et ux. v. New York Life Ins. Co. (U. S.) ............ 
400—Disability clause held not contestable on ground of false and fraudulent representations 
in application, where policy had become incontestable because being in force more than 
two years. New York Life Ins. Co. v. Yerys et al. (U.S.) .. sis wivate ae 
400—Provision in combination life and disability policy for incontestability after one year 
“except as to provisions and conditions relating to disability benefits’ held to preserve to 
insurer, without limitation, defense of fraud in procuring contract for disability benefits, 
though defense of fraud was not specifically enumerated in rider in which disability benefits 
were provided. Statute providing for uniform incontestability clause for life policies 


held inapplicable to disability benefit provisions in combination life and disability policies. 
Pyramid Life Ins. Co. v. Selkirk. (U. S.) 


XII. Risks and Causes of Loss. 


(B) INSURANCE OF PROPERTY AND TITLES. 


§ 418. LIMITATIONS OF RISKS AS TO PLACE. 

§ 420. —— PLACE OF ORIGIN OR CAUSE OF LOSS. 

420—Indorsement to policy insuring carrier against certain risks incident to transportation of 
merchandise while on motor trucks of carrier, which extended coverage of policy to include 
carrier’s liability for merchandise of named shipper until merchandise reached its destina- 
tion whether transported on insured trucks or not, held not to cover loss resulting from 
theft of merchandise while on loading platform of connecting carrier, in view of provisions 
of main policy, nature of other indorsements, and motivating reason for particular indorse- 
ment. Tubize Chatillon Corporation v. White Transp. Co. et al. (U. S.) 

§ 421. FIRE. 

421—Fire caused by lighted cigarette on rug held “hostile fire’ within policy insuring against 
direct loss by fire where fires from such source were not specifically excepted in policy, 
since locus of cigarette from ash tray to rug changed its character and made it a fire out 
of place. “Hostile fire’ is defined as one which becomes uncontrollable or breaks out 
from where it was intended to be and becomes hostile element. Swerling v. Connecticut 
Fire Ins. Co. (R. I.) : ; ; TAREE Rite! ar 

421—House owner accepting fire policy stipulating that insurer would not assume risk from 
gasoline used in house agreed to such stipulation and could not recover for loss occasioned 
by fire starting from gasoline flatiron. 
CMe VAR eras ance es 

§ 424. ACCIDENT. 

424—Under policy insuring owner of truck against loss resulting from collision or upset, 
where truck went off seventy-five foot bank when driver was blinded by flame, impact 
with ground at bottom of bank held “collision with an object’? within terms of policy. 
Fogarty v. Fidelity & Casualty Co. (Conn.) 

§ 425. THEFT. 

425—Policy covering robbery of property taken from premises “while at least one custodian 
is on duty therein” held not to cover robbery occurring after sole custodian, having gone 
outside to stay remainder of night, was attacked and forced to lie under building. Great 
American Indemnity Co. v. Southern Feed Stores, Inc. (Ga.) ; 

425—Policy defining robbery as felonious and forcible taking of property by vio 
upon custodian. by putting custodian in fear of violence, or by “overt, felonious act 
committed in the presence of a custodian and of which he was actually cognizant’’ held 
to cover loss of diamond to ostensible prospective buyer, who substituted glass for 
diamond while examining diamond in presence of insured’s manager and fled with 
diamond when manager protested and demanded return of diamond. Citizens Loan 
& Investment Co. v. St. Paul Mercury Indemnity Co. (Minn.) 

425—Under robbery policy limiting insurer’s liability where robbery occurred when money was 
not protected by time lock locked at begim:ing of robbery, insurer held liable for full loss 
from robbery where robbers entered bank five hours before money was taken and remained 
there for purpose of being present when cashier arrived, notwithstanding that money was 
actually taken from cashier when time lock was unlocked, since robbery began with first 
act performed in pursuance of plan to effect it. Bank of Conception of Clyde, Mo. v. 
American Bonding Co. of Baltimore. (Mo.) wasn ttcod Ma ; 

425—Language employed in jeweler’s policy excepting loss from theft. conversion, or other 
act or omission of dishonest character of person to whom insured property might be 
entrusted was required to be given its ordinary meaning such as the average policy- 
holder of ordinary intelligence. as well as insurer, would atiach to it. Loss of jewelry 
resulting from conversion thereof by person obtaining jewelry from insured with intention 
to convert it held within provision of jewelry pelicv excepting loss from theft, conversion. 
or dishonest act of person to whom jewelry micht be entrusted. since insured “entrusted” 
jewelry to person converting it. notwithstanding she intended to steal ii prior to her 
receipt thereof, since crime was not consummated until she had secured possession through 
delivery by insured to her. Abrams v. Great American Ins. Co., New York. (N. Y.) 

425—Bank burglary and robbery policy covering loss sustained by burglary of money and 
securities feloniously abstracted during day or night, and providing that “‘securities” shall 
mean “all negotiable or nonnegotiable instruments, documents, or contracts representing 
money or other property” held to cover loss sustained by burglary of jewelry held by 
insured as collateral security for loans. Ocean Accident & Guarantee Corporation, Ltd. 
v. First National Bank of Dickinson. (Tex.) . 


425—Where automobile is stolen and wrecked by thieves, whether by collision or otherwise, so 
as to render it of little or no value, insurer is liable for full amount of loss under insur- 
ance against theft. Firemen’s Ins. Co. of Newark, N J. et al. v. Universal Credit Co. 
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§ 427. PROXIMATE CAUSE OF LOSS. 

427—-Where efficient cause nearest the loss is peril expressly insured against, insurer is not to 
be relieved from responsibility by his showing that property was brought within that peril 
by cause not mentioned in contract. Under policy covering loss due to certain cause, 
usual principles of causation will be applied in carrying out intention of parties, but will 
not be applied so closely as to defeat intention of parties. Where there are two con- 
current causes of loss, predominating efficient one must be regarded as proximate when 
damage done by each cannot be distinguished, and that cause setting other in motion must 
rank as predominant. Under policy insuring owner of truck against loss resulting from 
collision or upset, where truck went off seventy-five foot bank when driver was blinded by 
flames bursting out in cab without warning, and everything combustible burned after 
ignition of gas tank subsequent to fall, loss from fire held within coverage of policy, since 
consequent on risk insured against. Fogarty v. Fidelity & Casualty Co. (Conn.) 
Where locomotive covered by fire policy was undamaged, but was _so isolated as result of 
forest fire that it would cost all locomotive was worth to rebuild brid om so as to make 
locomotive accessible for use, insurer held not liable. North River — v. Clark. 
(U. S.) 

§ 429. WRONGFUL, ACTS OF INSURED. 

429—Voluntary and intentional burning of building by insured owner, provided he is not 
insane, creates no right of action on fire policy. First National Bank of Charleroi et al. 
v. Newark Fire Ins. Co. (Pa.) Peni eles ay 

429—To allow beneficiary to profit by criminal act is eeeenty to Public policy. Etna Life 
Ins. Co. v. duBarry. (U. S.) 

Cc) GUARANTY AND INDEMNITY INSURANCE. 


( 
§ 435. LIABILITY INCURRED FOR PERSONAL INJURY OR LOSS OF LIFE. 
435—-Punitive damage assessed against taxicab operator for injury sustained by passenger 
was liability imposed by law, and was within coverage of policy indemnifying against 
loss from liability imposed by law for bodily injuries caused by operation of taxicab, if 
injury was covered by policy. Punitive damages assessed against taxicab operator for 
injuries sustained within city limits, by passenger in taxicab which was not subject to 
jurisdiction of Public Service Commission, was covered by policy which indemnified against 
loss from liability for injuries imposed by law upon operator of taxicab used in city, not- 
withstanding that passenger’s a was beyond city limits. American Fidelity 
& Casualty Co. v. Werfel. (Al 
Under truck carrier’s public Liability policy containing rider, stating that policy was 
issued pursuant to statute allowing such policy in lieu of bond, insurer held liable for 
injuries to plaintiff through negligent operation of truck not described in policy but operated 
by insured, notwithstanding provision in rider that vehicles, in addition to those described 
in policy, were not covered. Fidelity & Casualty Co. of New York v. Jacks. (Ala.) 
Act providing that no liability policy shall contain provision that insolvency or bank- 
ruptcy of insured shall release insurer from liability was primarily enacted to confer 
on injured person privilege of bringing direct action against tort-feasor’s insurance 
carrier, but was not intended to make insurance carrier liable for causes of action for 
which person at fault would not himself be liable. Loustalot et al. v. New weaned sone 
Park Improvement Ass’n et al. (La.) .... 
Under automobile liability policy providing that insurer should be liable for. imme diate 
medical aid imperative at time of accident, insurer held liable for such expense, even 
though amount exceeded maximum coverage of policy, but insurer was not liable for 
additional medical treatment a exceeded maximum coverage of policy, when added 
to liability for injuries. Tuck Commercial Standard Ins. Co. of Dallas, Tex. (La.) 
Neither emergency relief nistidiie nor its insurer was liable for injuries sustained 
by occupant of automobile driven by employee of association, where occupant’s presence 
was without knowledge or consent of persons in charge of association and there was no 
evidence of custom of employees to take guests, and liability policy did not contain 
omnibus clause. Johnson v. Continental Casualty Co. (La.) 
435—In action on compulsory automobile liability policy, fact that driver of insured’s auto- 
mobile who had insured’s permission to drive automobile had no license to operate held not 
to bar action against insurer based on driver’s negligence. Named insured, who recovered 
for personal injuries sustained while riding in automobile through gross negligence of one 
driving with insured’s consent, held not entitled to recourse to compulsory automobile 
liability policy which protected “others” from damage caused by operation of insured’s 
automobile for satisfaction of = since word “others,” which denominated bene- 
fasaries, did not include el MacBey v. Hartford Accident & Indemnity Co., et al. 
(Mass 
435—Insurer issuing automobile liability policy. conforming with Financial Responsibility Act 
to motorist involved in accident ity pelt in injury to another could not escape liability 
thereon, though commissioner of motor vehicles had not required from motorist proof of 
financial responsibility. Agreement in automobile liability policy to extend insurance to 
conform with Financial Responsibility Act afforded immediate insurance in conformity with 
act, and did not require insurer to indorse policy so as to provide statutory coverage only 
in event insured was required by commissioner of motor vehicles to furnish proof of financial 
responsibility. Beneficiaries of Financial Responsibility Act and of automobile liability 
solicy provisions required thereby are public who may be aun in automobile accidents. 
Jnited States Casualty Co. v. Timmerman et al. Bis ca 


435—Liability policy protecting taxicab operator from loss arising from liability for damage 
on account of death or “bodily injuries” held to include loss arising from_liability ie 
parent’s loss of infant’s services. Tulchinsky v. Public Service Mutual ene in. 
Corporation. (N. Y.) . te 


435—Under automobile liability policy ‘dine insurer of liability if automobile was ariven 
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by person under age fixed by law, insurer was not relieved from liability where auto- 
mobile at time of accident was driven by insured’s seventeen year old son in violation of 
terms of his junior operator’s license, since minor over age of sixteen who had junior 
operator’s license could lawfully operate automobile under statute. Taylor et al. v 
United States Casualty Co. (N. Y.) Steere aa of , 

435—Automobile liability policy insuring against liability for loss resulting from claims for 
damages caused by use, ownership, maintenance, or operation of coal truck did not cover 
claim for wrongful death resulting from collision of motorcyclist at night with coal 
dumped into street from truck and negligently left without lights or warning, in violation 
of ordinance, and hence policy obligation to defend actions, whether groundless or not, 
arising out of accidents covered by policy, did not require insurer to defend suit for wrong- 
ful death. Luchte v. State Automobile Mutual Ins. Co. (Ohio.) 
Under indemnity poijicy excluding liabilty for injuries or death caused by insured’s 
employee, insurer held liable for injuries caused by insured’s indepedent contractor. 
Great American Indemnity Co. v. Deatherage. (Okl.) 

435—Under liability policy providing that term “assured”? should include not only “named 
assured” but any person or organization while legally using automobile covered by policy, 
provided actual use was “pleasure and business” or “commercial” and was with permission 
of “named assured.” chauffeur of “named assured,” who was driving automobile with 
express permission of “‘named assured,” held entitled to benefits of “‘assured’’ under policy, 
making insurer liable to wife of ‘named assured” who was killed in automobile accident 


435—Filling station operat 
filling station at customer’s request to thaw radiator at filling station, held not within 
coverage of customer’s automobile liability policy which provided against extension of 
coverage to persons operating service stations as respects accidents arising out of operation 
thereof. Ocean Accident & Guarantee Corporation v. Blackstock. (Va.) 
435—Where oyster salesman accompanied employer, who was also engaged in automobile busi- 
ness, to another city to return truck to employer’s automobile agency, and salesman, whose 
only remuneration was breakfast and luncheon and opportunity to call on prospective 
oyster customers, was injured in automobile accident on return trip, salesman held not 
an “employee” of employer’s automobile agency within policy indemnifying agency against 
loss resulting from injuries, sustained by persons not “employed” by agency, and agency 
could recover from insurer amount of judgment obtained by salesman against agency for 
his injuries. Braley Motor Co., Inc. v. Northwest Casualty Co. (Wash.) ..... 
435—Word “injured” as used in rider to employer’s liability policy, held to include illness, which 
resulted in employee’s death, caused by contracting poisonous spraying material in spraying 
operations, where rider did not limit word to include only those injuries for which com- 
pensation would be necessary under Workmen’s Compensation Act, though it limited amount 
payable to that payable under the act. Howard v. Hollahan et al. (Wash.) ao 
435—Under automobile indemnity policy insuring truck operator “and/or” his employer 
as the “named assured” and excluding from coverage accidents to employees of assured 
arising out of and in usual course of business, insurer held liable for injury to employee 
of truck operator’s employer from operation of truck while operator was operating as 
indepedent contractor, as against contention that word “assured” in exclusion clause of 
policy referred to both truck operator and employer. Under automobile indemnity policy 
insuring truck operator “and/or” his employer as the “‘named assured,” insurer held 
not relieved from liability for injury to employee of truck operator’s employer from 
operation of truck by operator as independent contractor because of clause exempting 
insurer from liability for injuries for which assured might be liable under Workmen’s 
Compensation Act, since truck operator sustained no liability to employee under the 
Compensation Act, in that truck operator was the “assured.”” Under automobile indemnity 
policy insuring truck operator “and/or” his employer as the “named assured,”’ insurer 
held not relieved of ‘iability for injuries to employee of truck operator’s employer from 
operation of truck because of contract requiring operator to carry insurance on trucks, 
protecting both operator and employer against damages to pedestrians and travelers on 
the highway, where insurer was not a party to the contract and contract was not made 
for its benefit. 
et al. (Wis.) 
Injury to patron of 
theater owner, for which theater owner was held liable through doctrine of respondent 
superior, was “accidentally sustained” within policy indemnifying theater owner 
against loss by reason of liability imposed by law upon theater owner for damages because 
of bodily injuries “accidentally sustained” by person other than employees. Wisconsin 
Corporation v. Century Indemnity Co. (Wis.) ‘ 
437. WRONGFUL ACTS OF INSURED. ‘ ; 
Under policy providing for liability between insurer and insured carrier only for bodily 
injury to persons and damage to property, insurer held not liable for damages caused 
insured by judgments against insured for breach of its duty as common carrier, not- 
withstanding indorsement showed policy was issued in lieu of bond under Motor Carrier 
Act. since, as between themselves, carrier and insurer could contract uninfluenced by 
provisions of the act. Service Stages, Inc. v. Central Surety & Ins. Co. (Ala.) 


437—Insurer held entitled to rely upon provision of policy, providing that liability should 
not attach for damages en by insured’s automobile while operated by any one under 
influence of liquor, as defense to action by injured party to same extent as though insured 
had paid judgment and brought action to recover under policy. Insurer held not liable 
to party injured by insured’s automobile under policy releasing insurer if insured was 
intoxicated at time of accident, where insured pleaded guilty in prosecution for driving 
while intoxicated at time of accident, even though insured testified that he would not have 
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pleaded guilty if he had understood the charge against him, where insured failed to inform 
insurer of such circumstance on being notified that insurer would not defend action by 
reason of insured’s violation of terms of policy. Schudlich v. Yankee. (Mich.) 

(D) LIFE INSURANCE. 


§ 438. CAUSE OF DEATH IN GENERAL, 

438—Life policy provision that no death benefit should be payable where death results from 
disease contracted before date of policy held void in view of statute prohibiting provision 
for pagevent of less than full amount of policy except in case of death caused by suicide = 
by tollowing stated hazardous occupation. In view of statute prohibiting life policy 

vision for payment of less than full amount of policy except in case of suicide or w a0 
death is caused by following stated hazardous occupations, a adding exceptions 
other than those enumerated in statute.is void. Atlanta Life Ins. Co. v. Cormier. (Tex.) 

§ 441. DEATH WHILE ENGAGED IN UNAUTHORIZED OCCUPATION. 

441—Cattle herder, who, after close of season, remained on ranch for winter and did 
“chores” for his board and was killed while wrecking building held not engaged in 
“occupational duties’ within exception of life policy. ‘Occupational duties” as used 
in exception of life policy held intended to apply to insured’s ordinary and _ usual 


occupation, and not to casual and temporary employment. Federal Life Ins. Co. v. 
Lorton. (Colo.) te 


§ 443. DEATH IN VIOLATION OF LAW. 

443—Absent provision excepting risk of death while engaged in violation of law, insurer held 
liable on life policy, though insured was killed while committing felony, where policy was 
aa eet in conngTene of the crime. Home State Life Ins. Co. v. Russell. 
( cla. ie 
‘Where insured’s death arose out of combat with officers who were attempting to arrest 
him for previous offense, and policy excepted death as result of acts committed by insured 
while in commission of act in violation of law, beneficiary held not entitled to recover, 
regardless of whether fatal shot was fired while insured was attempting to flee, and 
oa officers were justified in killing him. Life & Casualty Ins. Co. v. Hargraves. 
(Tenn. ) 

443—Insurer held liable on life, health, and accident policy for death of insured who, on 
threatening to kill assailant with knife, was shot by assailant with shotgun, notwithstanding 
policy excepted liability for death from injuries sustained from gunshot wounds or 
injuries received while, or in anne of violating law. Washington National Ins. 
Co. v. Clay et al. (Tex.) 

§ 444. SUICIDE. 

§ 445. IN GENERAL. 

(1). In general. 

445(1)—P rovisions in life and accident policy exempting insurer from liability, if insured 

commits suicide or dies by his own hand or act, do not protect insurer when insured dies 


as result of injury self inflicted by accident or mistake. Heiman v. Pan American Life 
Ins. Co. (La.) 5 hid etaalerbat ests : 


(3). Effect of incontestable clause. 
3)—-Where insurer without new application and without new medical examination issued 


1250 


new life policy on insured’s request for reduction in amount of insurance as of date of 

original policy and new policy contained identical terms of former policy except as to 
amount of insurance and premium, and was given same number and date as original 
policy, new policy held but continuation of former policy in reduced amount, and hence 
date of old and not of new policy governed applicability of‘ provision that insurer should 
not b: liable —- for premiums if insured should commit suicide within one vear from 
date of polik Morse v. General American Life Ins. Co. (Neb.) 1001 

§ 448 DEATH CAUSED BY BENEFICIARY. 

448—-Evidence held to show that husband, who was beneficiary of wife’s life insurance, and 
who killed wife and committed. suicide, even though periodic: ally mentally abnormal and 
irresponsible. was responsible for homicide, and hence insurance was payable to wife’s 
estate rather than husband’s estate. Ohio State Life Ins. Co. v. Barron et al. (Mich.) 

448—To allow beneficiary to profit by criminal act is contrary to public policy. Etna Life 
Ins. Co. v. duBarry. (U. 

(E) ACCIDENT AND HEALTH INSURANCE. 

§ 449. WHAT CONSTITUTES ACCIDENT IN GENERAL. 

449—Death which resulted from peritonitis following a traumatic rupture of intestine caused 
by administration of enema by deceased to herself held caused by “accident” within double 
indemnity clause of life policy. Hoenig v. New York Life Ins. Co. (N. Y.) 

§ 450. DILIGENCE REQUIRED OF INSURED. 

450—Recovery on accident policy is not defeated by fact that insured’s megtipente entered 
into his death. Mid Continent Life Ins. Co. v. Davis. (Okla.) 

§ 452. RISKS OF TRAVEL, RAILROADS AND OTHER CONVEYANCES. 

452—Injuries sustained by insured when thrust against top of automobile, in which he was 
riding, when automobile which was not damaged struck depression in street, held not 
covered by accident policy protecting against such injuries only when resulting by reason 
7 wrecking or disablement of automobile. Foster v. North American ae Ins. Co. 

ex. 
§ 454. BODILY INFIRMITIES OR DISEASE. 


454—Disability caused by pulmonary tuberculosis causing insured to leave job as truck driver 
for oil company aa to undergo treatment and operation, and which prevented him from 
holding jobs which he subsequently secured in furniture and wagon factories, held “‘per- 
manent and total disability,” within insurance certificate providing for payment of cae 
nated amount upon proof that insured had become permanently = a disabl 
Equitable Life Assurance Society of United States v. McDonald. (Ky.) .. 
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§ 455. EXTERNAL, VIOLENT AND ACCIDENTAL MEANS OF INJURY. 

455—Court has duty to enforce insurance contracts as made by parties and not to rewrite or 
to distort, under guise of judicial construction, contracts the terms of which are unam- 
biguous. Northam v. Metropolitan Life Ins. Co. (Ala.) 

455—-Death caused by heat prostration held to result from external, violent, and “accidental 
means” within accidental death benefit provision of industrial policy. Layton v. Metro- 
politan Life Ins. Co. (Mo.) 

455—Coverage clause of accident insurance contract indemnifying insured “in accordance with 
the terms hereinafter set out” held to protect insured against bodily injury effected 
through external, violent, and accidental means, occasioned by accident alone; quoted words 
referred to cause, not result of accident. Jumma v. Order of United Commercial Trav- 
elers of America. (Mo.) 5 

455—Under accident policies covering | injuries effected ‘solely. through accidental means and 
excluding injuries caused directly or indirectly by bodily or mental infirmity, insured, who 
had been suffering from nervous condition for several years, held not entitled to recover 
for nervous shock occurring immediately after automobile accident in which he, his wife 
and baby sustained minor injuries. Ewing v. Equitable Life Assurance Society of the 
United States. (Pa.) 

455—Insurer held not liable on accident policy for death caused directly by ‘infection entering 
tooth socket following its extraction, since act of extracting tooth was “‘surgical treatment’ 
within policy provision excluding liability for accidental injury caused by medical or 
surgical treatment. Century Indemnity Co. v. Carroll. (Tex.) 

455—Insured’s suicide by drowning held not “death by violent, external and accidental means” 
— acigent yon Boggan v. Provident Life & Accident Ins. Co. of Chattanooga, 

enn 

455—Insured’s death from septicemia resulting from act of insured in picking pimple or boil 
inside his nose with a knife or needle held to have resulted solely through “accidental 
means” within aene of accident policy. Ocean Accident & Guarantee Conpacetions 
Ltd. v. Glover. (Va.) 

455—Injury caused by stick flying up and striking insured in nose “while ‘he was chopping 
wood, which resulted in death from septic infection, held caused by “accidental means’ 
within condition in accident policy, as against contention that, since insured’s act in chop- 
ping wood was voluntary and intentional, means were not accidental, although result might 
be so described. Griswold v. Metropolitan Life Ins. Co. (Vt.) 

-Courts, in determining whether prostration satisfies policy requirement that death be 
effected solely through external, violent, and accidental cause, make no distinction between 
sunstroke and heat prostration. Injuries resulting from heat prostration or suystroke are 
not only accidentally effected, but are produced by ‘‘accidental means”’ within policy require- 
ment that death or bodily injury be effected solely through external, violent, and accidental 
cause. Term “accidental means,” as used in policies providing for double indemnity for 
death effected solely through external, violent, and accidental cause, must be interpreted 
according to usage of average man. O’Conneil v. New York Life Ins. Co. (Wis.) 1324 

§ 456. EXTERNAL, AND VISIBLE SIGNS OF INJURY 

456—In action on accident policy excluding death caused by infection exce pt septic infection 
of visible wound, evidence that, as insured was chopping wood, stick of wood flew up and 
it looked as though it hit him in face, and that insured immediately came into house and 
asked for clean cloth, which he held against junction of his lip and nose, and that there 
were spots of blood on cloth, justified finding that there was abrasion of skin which per- 
mitted blood to escape, and hence visible wound caused by sangeet « stick. "Griswold ¥. 
Metropolitan Life én Co. (Vt.) i 

§ 458. INHALING G 

458—Insured, who, upon examination by insurer in connection with proofs of loss, erroneously 
stated that house covered by fire policy had been vacant for period of three months, held 
not to have willfully made false statements justifying avoidance of policy, where insured 
had stated in examination that she had resided in another city during time inquired about, 
and that statements were based on information, and insured was not shown to have known 
that house was not in legal sense vacant one period. anne Fund Ins. Co. v. 
Payne et al. (Tex.) wes Es 

§ 464. INTENTIONAL INTU RIES. 

464—Provision in accident policy that policy did not cover injuries resulting from intentional 
act of insured or of any other person except assaults incurred by insured while in per- 
formance of duties of his occupation and provoked sol ly thereby held not ambiguous, 
and to constitute a valid limitation on liability of insurer. Death of insured from gun- 
shot wound inflicted by wife in quarrel held to have resulted from the “intention: il’ act 
of wife within meaning of provision of accident policy that policy did not cover injuries, 
fatal or nonfatal, resulting from intentional act of insured or of any other person, and 
hence no recovery could be had on policy. Provident Life & Accident Ins. Co. v. Peace. 

(Okla.) ; ; z . 1024 

464—Policy insuring against death through external, violent, and accidental means, with 
exception for injury which is self-inflicted or intentionally inflicted by another, held to 
preclude recovery, where insured died after being struck in abdomen by brick during 
quarrel in which person throwing brick was heard to say that his intention was to kill 

insured. Lincoln Health & Accident Ins. Co. v. Cooper. (Okla.) 1085 

§ 465. SUICIDE OR SELF-INFLICTED INTURIES. 

465—Suicide while insane is an “accident”? within accidental clause of life policy. Statute 
making suicide of life policyholder no defense against payment of policy does not authorize 
recovery on policy which provides for payment of insurance on accidental death of insured 
and insured commits suicide while sane, since suicide while sane is not an “accident.” 

Capitol Life Ins. Co. v. Di Tullo. (Colo.) ; 1216 

§ 466. PROXIMATE CAUSE OF INJURY OR DEATH. 
466—Beneficiary under accident policy whose insured died from an infection resulting when 


1521 





The Insurance Law Journal, Vol. 86 


he cut skin of hand when he was accidentally thrown from farm wagon upon which he was 
standing when horses suddenly started forward held entitled to death benefits under policy, 
notwithstanding policy provided for recovery in case of loss of life “sustained by the wreck- 
ing or disablement” of vehicle “or by beng accidentally thrown therefrom.’”’ Federal 
Life Ins. Co. of Chicago, Ill. v. Bower. (Ind.) 

466—Disease which merely contributes to death or accident, after being precipitated by acci- 
dent, is not proximate nor contributing cause of death or injury within accident policy 
providing that disability must be such as is not contributed to directly or indirectly by 
disease or bodily infirmity at time of accident. Kearney v. Washington Nat. Ins. Co. 
(Wash.) y 5 


XIII. Extent of Loss and Liability of Insurer. 


(B) INSURANCE OF PROPERTY AND TITLES. 


§ 498. VALUE OF PROPERTY DESTROYED. 

§ 500. —— VALUED POLICIES. 

$00—Under valued policy laws, value of fire policy, upon total loss by fire or lightning, must 
be paid to insured. Valued policy laws do not preclude defenses based on criminal conduct 
of insured or upon his affirmative fraud in procurement of insurance. Valued policy laws 
do not permit reduction of amount of insurance specified in fire policy by reason of 
depreciation in value caused by use, decay, accident, casualties, or otherwise, where such 
change arises from supervening cause occurring subsequent to issuance of policy, and 
allowance of such reduction does not amount to change of value fixed by parties when 
policy was issued. Insurer could not obtain reduction of amount of insurance specified in 
fire policy on ground of depreciation by reason of “termites” or “dry rot” attacking prop- 
erty after policy was issued, where property insured was entirely burned by fire and 
insurer did not allege fraud in procurement of policy as respects termites or dry rot or 
supervening cause which leone value of property. American Ins. Co. of Newark, N. J. 
v. Robinson. (Fla.) : ; Pints Seunciee Sena eee an beste ae : 

500—Fire insurer held liable for full amount of policy where house covered was totally 
destroyed, notwithstanding supplemental finding that house was of less value, where exces- 
sive insurance did not result from fraud, accident, or mistake, and agent issuing policy 
was familiar with property. Superior Fire Ins. Co. of Pittsburgh, Pa. v. Roberts. (Tex.) 

§ 504. EFFECT OF OTHER INSURANCE. 

504—Where bailor carried floater or excess value fire policy on goods in transit or in hands 
of bailees and bailee carried specific fire policies on goods in his possession, bailor held 
entitled to recover under speule policies for damage by fire to goods while in possession 
of bailee, where such policies provided that excess or floating policies should not be con- 
sidered as contributing insurance. 
(N. Y. Ke : 

§ 506. EXPENDITURES. 

506—In actions for accidental death benefits under life and accident policies where insured 
was killed in fall from window, opinion of insured’s physician, who had not seen accident, 
that illness was a contributing cause of death, held not admissible, since subject was not 
one for expert opinion, and opinion was in negation of ultimate issue which plaintiffs 
were required to establish. Harrison et al. v. New York Life Ins. Co. (U. S. eaten 

§ 507. LOSS OF RENT AND PROFITS. 

507—Under a policy providing for “earnings insurance,” insured is protected in earnings 
which it would have enjoyed had there been no interruption of business. Miller v. 
Hocking Glass Co. (U. S.) ; ; é eka ; 

§ 511. LOSS OF DEBT INSURED. 

511—Under credit policy requiring final statement of claim to be filed with insurer within 30 
days after expiration of policy, insurer was not liable because of insured’s failure to file 
final statement of claim within required time unless insurer waived requirement, and 
whether insurer waived requirement was question of fact to be inferred from evidence. 
Pro rata clause of credit policy calling for prorating of loss in case indebtedness of 
defaulting debtor was not covered in full by policy held inapplicable to action on credit 
policy covering insured’s losses up to $60,000, where while total amount of contract 
involved was over $120,000, under provisions of contract insured’s debtor was only liable 
for $36,040.98. Where clause of $60,000 credit policy provided for prorating of loss 
in case indebtedness of defaulting debtor was not covered in full by policy, even 
if debtor became indebted not only primarily to extent of 30 per cent. of $120,136.61, 
but also, as contended by insurer, secondarily liable for remaining 70 per cent., insured’s 
acceptance of registered participating certificate for $60,059.62 operated to discharge 
pro tanto so much of the indebtedness, and rendered the pro rata clause inapplicable, 
where insured had also received $16,000 or more in cash. W. K. Mitchell & Co. 
v. American Credit Indemnity Co. of New York. (Pa.) > : 

511—Under credit policy insuring against loss not exceeding $60,000, insurer held liable for 
$11,651.32 where insured’s customer’s indebtedness, loss of which policy covered, was 
$120,136.61, and under terms of contract insured was to look to customer for only 30 per 
cent. of such amount, $16,428.41 of which was paid, leaving balance of $19,612.57, which 
amount was subject to deductions of 10 per cent. as coinsurance, and a “normal loss” of 
$6,000 from remainder. American Credit Indemnity Co. of New York v. W. K. Mitchell 
Se., inc. (OU. $.) ; 

§ 512. LIABILITIES INCURRED FO 

§12—In type of indemnity insurance called ‘“‘liability contracts,” liability of insured determines 
enforceability, while in “indemnity contracts” policy is only enforceable when insured has 
sustained actual loss, as by paying judgment against him coming within scope of policy. 
Whether policy of indemnity insurance is a liability contract, or an indemnity contract, 
depends on intention of parties as shown by their contract. Policy insuring carrier against 
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certain risks incident to transportation of merchandise while on motor trucks of carrier 
held to insure carrier against liability for loss, and not merely to indemnify carrier from 
actual loss resulting from establishment of liability by judgment or payment thereof. 
Tubize Chatillon Corporation v. White Transp. Co. et al. (U. S.) sakes ale 

(C) GUARANTY AND INDEMNITY INSUBANCE. 

§ 513. EXPENDITURES. 

513—In action by insured on indemnity policy for moneys paid by way of settlement by insured 
to its injured mere, insurer held liable for any expenses insured paid employee on 
any negligence. ide Water Oil Co. v. American S. S. Owners Mut. Protection & 
Indemnity Assn., Inc. (N. 

513—Insured held estopped to assert claim on automobile liability policy for amount of recovery 
against him on his agreement with physicians to pay infecen party’s medical bills, where 
insured had advised insurer that he had not agreed to pay medical bills and insurer had 
thereupon_settled with injured party’s administrator for medical bills. Fidelity Union 
Casualty Co. v. Adams. (Okla.) sc tataG earner 

§ 514. DAMAGES INCURRED OR PAID. 

514—-Insurer may limit coverage in automobile liability policy to obligation to pay only such 
sums as insured shall become obligated to pay by reason of liability imposed on him by 
law. - Rate v. Glamcy ef ak. (ia) .... cc ccsn. 

514—Under automobile liability ree insuring against direct loss by reason of liability 
—— by law upon insured for injuries or accidental death suffered by any person 
policy held an indemnity obligation rather than liability contract, and, in absence o 
other provisions in policy, not to give insured cause of action against insurer because of 
judgment against insured except when such judgment has been satisfied by insured. 
Universal Automobile Ins. Co. v. Culberson et al. (Tex.) iS akiicy 

514—-Where policy contained provision stating that it was insurance against loss of railroad 
cars due to certain specific causes including fire and derailment and contained a further 
provision incorporated into policy by rider that policy only covered legal liability of 
insured for cars belonging to railroad company, where insurer paid liability to railroad 
company which released insured and its receiver from liability, insured’s receiver could 
not recover on policy for fire damage to cars. North River Ins. Co. v. Clark. (U. S.) 

§ 514%. DEFENSE OF ACTIONS. 

5141%4—In order to relieve itself from liability on automobile public liability policy because of 
insured’s breach of co-operation clause in policy, insurer must show that breach affected 
material condition of policy and operated to insurer’s substantial prejudice. Repudiation 
of liability under automobile public liability policy and withdrawal from trial of action 
on policy held not essential to avoid waiver of right of insurer to terminate liability under 
policy for failure to co-operate in defense of action. Even if insured’s failure to attend 
trial of action on automobile public liability policy constituted breach of co-operation 
clause, breach held not prejudicial to insurer where insured’s presence at trial could have 
served only to enable him to give testimony which would have tended to establish lia- 
bility of insurer for accident on which action was based. Panhans v. Associated Indemnity 
Corporation. (Cal.) Ny peiae ate A alae, tear i 7 

51414—Insured’s violation of co-operation clause of automobile public liability policy is not valid 
defense against injured party suing insurer for amount of judgment obtained against 
insured unless it appears that insurer was substantially prejudiced thereby. Norton v. 
Central Surety & Ins. Co. (Cal.) ; erat ae ; 

5141%4—Violation by insured of co-operation clause in liability policy, where insurer is sub- 
stantially prejudiced thereby, is valid defense in action by person injured, provided 
insurer diligently and in good faith complies with terms of policy. Jensen v. Eureka 
Casualty Co. et al. (Calif.) 

514%4,—Under automobile liability policy obligating insurer to defend insured in suits for 
damages caused by operation of rented automobile. but providing that coverage did not 
include liability arising from operation of autemcbile by persca other than renter or his 
“employee,”” insured held entitled to require insurer to defend action for damage caused 
while automobile was being operated by companion of insured at his request and in his 
presence, although without pay; “employee” bemg used in policy synonymous with “agent.” 
Sherman v. O’Sullivan et al. (La.) : : 

5141%4—Automobile liability insurer, by defending insured in action brought against him by 
injured party, held not to have waived rights under policy to timely notice of accident 
and assistance of insured in ascertaining facts, where insurer in entering upon defense 
had reserved such rights, and all of the facts in the case had not been learned by insurer 
prior to action. Travelers’ Indemnity Co. v. Holiman. (Mass.) eee aaag eed 

5141%4—Provisions of physician’s liability policy requiring physician to give notice of claim for 
malpractice. to forward to insurer process served on physician, and to co-operate with 
insurer conferred valuable right on insurer. and compliance therewith was required unless 
waived or properly excused. Provisions of physician’s liability policy requiring nhvsician 
to vive notice of claim for malpractice, to forward to insurer process served on physician, 
and to co-operate with insurer held not violative of statute prohibiting contractual changes 
in statutory period of limitation, since provisions related to conditions precedent to lia- 
hility on nolicy. 7®tna Life Ins. Co. v. Wallev. (Miss.) ? 

5141%4-—Party insured under public liability policy having violated prohibitions of policy by 
voluntarily without notice to insurer paying hospital and medical bills of injured party 
so that insurer, although it might have been liable for such items under general coverage 
provision, had been thereby precluded from having issue adjudicated in action brought 
against insured by injured party, held not entitled to recover against insurer for such items. 
Kansas City Jockey Club v. United States Fidelity & Guaranty Co. of Baltimore, Md. (Mo.) 

514%4—Under automobile liability policy under which insurer was charged with duty to 
defend action against insured and which contained clause requiring co-operation by insured, 


1523 


1348 


902 


1119 


1121 


1159 





The Insurance Law Journal, Vol. 86 


right of insurer’s attorney to withdraw from action brought by injured party depended 
upon whether insured materially breached his duty to co-operate. In action by insured 
against insurer under automobile liability policy requiring co-operation, failure to 
co-operate and collusion with injured party in such manner as to permit judgment to go 
against insured held proper defense. Under automobile liability policy providing | that 
insurer would investigate accidents and defend all actions against insured, pay any judg- 
ment rendered against insured up to limits specified therein and costs taxed against 
insured, and requiring co-operation by insured, insurer held required to defend actions 
against insured, and Soak could, in absence of showing of lack of co-operation, bring 
action ex ressly for use and benefit of injured party for amount of judgment against him 
without first having ~ judgment. Insurer under automobile liability policy requiring 
co-operation is liable for reasonable attorneys’ fees incurred by insured in defending suit 
brought against him by injured party where insurer’s attorneys have refused to defend 
without reasonable excuse, insured has not failed to co-operate and has not interfered in 
any legal proceeding. Universal Automobile Ins. Co. v. Culberson et al. (Tex.) 


5141%4—Agreement of insured to co-operate with insurer in defense of any suit was a material 


provision of automobile liability policy, for a violation of which insurer could elect to 
cancel policy. Friendly relationship of insured under automobile liability policy with 
injured party, his private conferences with her attorneys, and his repeated admissions that 
he had testified falsely upon first trial of her action against insured upon vital issue of 
his speed, held to estz ablish insured’s intent to aid injured party in recovering judgment, 
constituting a violation of co-operation clause of policy and justifying insurer’s repudiation 
of policy. Failure of insured under automobile liability policy to co-operate with insurer 
in defense of action held not cured by co-operation of insured upon second trial, especially 
where insured’s credibility had been destroyed by false testimony upon first trial. Storer 
v. Ocean Accident & Guarantee Corporation, Ltd. et al. (U. S.) 


(D) LIFE INSURANCE. 


515. AMOUNT PAYABLE ON DEATH. 


515—Assassination in his own house of insured who was underworld gang leader and who 


had arme d guards, kept supply of weapons in home, and operated — proof automobile 
held not “accidental” under double indemnity clause of life olicy. Assassination in 
his own home of insured who was underworld gang leader held “result of violation of 
law by insured’’ and as such excepted by terms of double indemnity clause of life policy. 
Provision in life policy exempting death due to violation of law held superfluous, since 
a mere statement of oo policy which controls regardless of insurance contract. Life 
insurance contracts ich expressly or by construction provide for indemnity for death 
resulting from perpetration of crime are void. Action on double indemnity clause of 
life policy of insured who was underworld gang leader and who was assassinated by 
unknown gangster in his own home held not maintainable since policy would thus be used 
as insurance against consequences of. illegal activities of insured which would violate 
5 policy. Metropolitan Life Ins. Co. v. Roma. (Colo.) 

Where life insurer admitted that policy dated November 15, 1928, was in force in 
December, 1932, when insured was killed, and yearly policy for $1,000 provided for addi- 
tion of 10 per cent. for each year’s renewal, verdict for $1,400 held not excessive. Federal 
Life Ins. Co. v. Lorton. (Colo.) 


515—Death from not unusual blow received in prize fight held not caused by ‘accidental means,” 


within life policy provision for double indemnity for death from bodily injury sustained 
“solely one external, violent, and accidental means.” American National Ins. a v. 
Chappelear. (Ga.) 


515—Result following from ordinary means, voluntarily employed, in a not unusual or unex- 


51 


pected way, is not a result effected by “accidental means,” but if in the act which precedes 
the injury something unforeseen, unexpected, or unusual occurs which produces the injury, 
then the injury has resulted through ‘ ‘accidental means’’ within double indemnity clause of 
life policy. Where cause of injury or death of insured was his own act, means which 
caused result must be undesigned and unintentional on part of insured, and the injury or 
death must be an_ unintended and undesigned result to allow recovery under double indem- 
nity clause of life policy on theory injury or death was caused by “accidental means.” 
To entitle beneficiary of life policy to double indemnity on theory death was caused by 
“accidental means,” it is not sufficient that death was unexpected or unforeseen, but there 
must be some evidence of unexpectedness in the preceding act or occurrence which led 
to his death. National Life & Accident Ins. Co. v. Jones. (Ky.) 

Beneficiary held entitled under life policy to double indemnity for insured’s death from 
revolver shot unintentionally discharged by insured, notwithstanding policy exempted 
insurer from liability for death from “bodily injury inflicted by the insured himself, or 
intentionally by another person.” Life policy with provision against double indemnity for 
death from self-inflicted injury held not to exempt insurer from liability for double 
indemnity for death from injuries insured unintentionally inflicts upon himself. Heiman 
v. Pan American Life Ins. Co. (La.) Wied g nets ; 
Policy providing double indemnity for accidental death, excluding death from “homicide,” 
held not intended to exclude only homicides resulting from acts intended to cause 
insured’s death, and hence policy covered death resulting from severe beating by robbers. 
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United Life & Accident Ins. Co, v. Prostic. (Md.) alae 1260 
515—-Provision in life policy limiting benefits to 10 per cent. of amount otherwise payable 


for — comsed by — act of another held valid. Dailey v. wee National 
Ins. Co. (N. C.) 

15—Death of insured, who was shot by police while violently resisting ‘arrest and seriously 
threatening police with pickaxe, and whose reasoning faculties were impaired so that he 
was impelled to such acts by insane impulse which he could not resist, held through 


“accidental means’’ within life policy. Kobylakiewicz v. Prudential Ins. Co. of America. 
Ch 5.3 : ; 5 ‘ 
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515—In fixing meaning of word “accident” in accidental death benefit policy, court’s point of 
view must be that of average man. Death of insured from fractured skull sustained when 
he fell and struck his head on being pushed by one at whom he had struck in course of 
altercation held caused by ‘‘accidental means” for which recovery could be had on acci- 
dental death benefit policy. Clancy v. John Hancock Mutual Life Ins. Co. (N. Y.) 

515—Insured’s death is “accidental” within insurance policy, where it is unexpected and not 
probable result of his conduct. Death of insured, who jumped from first-story apartment 
window in attempt to avoid arrest for breach of peace, and struck metal awning beneath 
window, causing him to alight on ground on his back or head, resutling in skull fracture, 
held caused by “‘accidental means” within double indemnity provision in life policy. 
Mid Continent Life Ins. Co. v. Davis. (Okla.) eats tas . : : 

515—Insured’s death from sunstroke while firing a boiler in mill held not to have resulted 
through “accidental means” within double indemnity provision of life policy, in absence of 
allegation that insured’s exposure was other than voluntary and intentional, or that heat 
from boiler was unforeseen, unexpected, or unusual. Scott v. Metropolitan Life Ins. Co. 
(Tenn.) , ‘ ae 

515—Words “participation in aeronautics” within life policy double indemnity provision 
excepting death resulting from participation in aeronautics held not to include transport 
airplane passenger who could not pilot an airplane, had no knowledge of flying, and at 
time of accident was traveling on private business. “Aeronautics” is said to be the art 
of sailing in or navigating the air, and is also defined as the science or art of aerial navi- 
gation. Gregory et al. v. Mutual Life Ins. Co. of New York. (U. S.) ..... ; 

515—Where insurer promises double indemnity for accidental death, clear and qoutes, language 
is necessary to limit coverage of policy to only such death as was caused by accident pro- 
ducing no condition recognized as disease. eath caused by degeneration of liver fol- 
lowing fall from table held “‘accidental,’’ within life policy, so as to entitle beneficiary to 
double indemnity as against contention that death was caused by disease. Mere fact that 
insured has disease at time of accident does not prevent recovery for accidental death under 
policy if disease has no causal connection with death. Mutual Life Ins. Co. of New York 
v. Still. (U. S$.) aera oa Ke 5S 

515—In action on life policies containing double indemnity provision in case of death by 
external, violent, and accidental means, evidenced by visible contusion or wound, instruc- 
tion that finding of insured’s dismembered body was full compliance with terms of policy 
held prejudicial error, where testimony was that condition of body was due to normal 
decomposition. Mutual Life Ins. Co. of New York v. Sayre. (U. S.) 

515—Death from double pneumonia following heat prostration held effected solely through 
“external, violent, and accidental cause,” within double indemnity clause of life policy. 
O’Connell v. New York Life Ins. Co. (Wis.) 

§ 516. AMOUNT PAYABLE ON DISABILITY BEFORE DEATH. 

516—“Total permanent disability,” within insurance policy, must be such as to disqualify 
insured, not only from engaging in occupation, trade, or profession he was engaged in 
when disability developed, but he must be physically disabled from doing and performing 
substantial features of any gainful occupation, within range of his mental and educational 
capacity, with required skill and accuracy of any such occupation, and such disability 
must be presumably permanent and continuous. ‘Total disability,” contemplated in 
insurance policies, does not mean state of absolute helplessness, but means inability to 
do substantially all material acts necessary to prosecution of insured’s business or occu- 
pation, in substantially his customary and usual manner, or to do substantially all material 
acts necessary to prosecution of some gainful business or occupation, which insured was 
qualified and capable of doing, and which requires substantially same character of 
physical and mental training and effort. Equitable Life Assurance Society of the United 
States v. Davis. (Ala.) cnaanieees aa berate : 4 
Loss of sight in one eye by brakeman, switchman, or flagman held not “total permanent 
disability,” within group policy defining total and permanent disability as condition render- 
ing insured unable to perform any work for any kind of compensation, where other rail- 
road jobs were open to insured on his familiarizing himself with duties thereof. ‘Total 
permanent disability’ preventing insured from performing any work for compensation 
must disqualify insured for any work similar to that in which insured was ordinarily 
engaged before the accident, or for which he may be capable of fitting himself within a 
reasonable time, and insured must be physically disabled from doing and performing the 
substantial features of any gainful occupation, within the range of his mental and educa- 
tional capacity, with the required skill and accuracy of any such occupation. Page v. 
Prudential Ins. Co. of America. (Ala.) ; ‘ ’ ‘ 

516—Within life policy providing disability benefits, insured’s ‘“‘total disability,” described 
therein as inability to engage in any occupation for remuneration or profit, may not be such 
as to prevent occasional subsidiary employment or avocation, and insurer is not justified 
in discontinuing disability payments as soon as insured recovers from injuries sufficiently 
to enable him occasionally to render some small service related or umrelated to his ‘“‘occupa- 
tion,” which is relative term having relation to one’s capabilities. New York Life Ins. 
Co. v. Lecks. (Fla.) nuts ; ; os = ha: d Me ee 

516—Railroad employee able to perform his work for railroad despite hernia held not entitled 
to recover total disability benefits on group policy, where employee quit on being informed 
that railroad intended to displace him with another man because of seniority rules and 
that he could have his choice of two other jobs, regardless of any total disability arising 
after he ceased to be employee of railroad. Pan-American Life Ins. Co. v. Kirkpatrick. 


(Ga.) 


516—‘‘Permanent disability” within policy providing for indemnity during permanent disability 
and that during such disability insured should furnish proof of continuation thereof upon 
demand, and that in event that insured recovered therefrom no further premiums should 
be waived and no further payments on account of disability made, held to contemplate 
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disability which, at time claim was being tried, court found would probably remain for 
life; the word “‘permanent’’ not always embracing the idea of absolute perpetuity. Pru- 
dential Ins. Co. of America v. Citizens Trust & Savings Bank of Evansville. (Ind.) . 
Under life policies providing for total and permanent disability benefits and defining 
“total disability’ as any impairment of mind or body which continually renders it impos- 
sible for insured to follow ‘“‘gainful cccupation,” insured whose occupation was that of a 
banker at time he was insured held entitled to disability benefits if he were permanently 
disabled from pursuing occupation of banker, even though he was able to actively engage 
in work connected with bath and beauty parlor. Mutual Life Ins. Co. of New Yerk v. 
Beckmann. (Ky.) ; Sate eee ; ans eee 
Under employees’ group certificate providing for disability payments if insured should 
become wholly and permanently ide to perform any work during remainder of his 
lifetime, insured held not entitled to recover for disability insured admitted lasted only 
ten months and three days. Prudential Ins. Co. of America v. Bond. (Ky.) ..........1236 
-Whether total and permanent disability exists within meaning of group policy must be 
determined in light of what average reasonable man would do under the circumstances. 
“Total disability’’ does not mean utter helplessness, and “permanent disability’ does not 
mean utter hopelessness, and hence to be “totally and permanently disabled,” within group 
policy, insured does not have to be entirely dependent on others and absolutely without 
hope of improvement; such impairment of capacity as renders it impossible for him to 
follow continuously any substantially gainful occupation being sufficient. Whether insured 
is totally and permanently disabled, within group policy, cannot be decided by speculating 
what he might earn if he should take trainin for different sedentary occupations, but 
must be determined in light of insured’s condition and past training. A%tna Life Ins. 
Co. of Hartford, Conn. v. Gullett. (Ky.) . ‘ SE Og 
Insured whose physician declared him permanently disabled on date prior to anniversary 
of life policies nearest insured’s sixtieth birthday, but who continued until after anni- 
vefsary nearest his sixtieth birthday to act as superintendent at iron works, and whose 
proof of disability showed date of disability to be date he left employment held not 
entitled to disability benefits under life policies providing benefits for permanent disability 
occurring before anniversary of policies nearest insured’s sixtieth birthday. Under group 
policy providing for total disability benefits insured was prevented from engaging in any 
occupation for compensation or profit insured held liable for such benefits to unskilled 
negro laborer, 56 years of age, who was unable to do laborious work after injury rendering 
his left leg practically useless. Thompson v. New York Life Ins. Co. (La.) 
That insured by ingenuity and through medium of tenant farmers and assistance of 
relatives kept farm in operation held no criterion of whether insured was totally and 
permanently disabled from supervising farm within life policy providing for total and 
permanent disability benefits. Insured who underwent appendectomy operation resulting 
in post-operative hernia, and who was disabled from performing duties with respect to 
managing large farm held “totally and permanently disabled” within life policy gr ine | 
for total and permanent disability benefits, notwithstanding insured managed farm throug 
medium of tenant farmers and assistance of his relatives. Insured did not forfeit right 
to total and permanent disability benefits under life policy because of refusal to submit to 
operation to remove post-operative hernia where such operation would seriously endanger 
his life. Boughton v. Mutual Life Ins. Co. of New York. (La.) ii cent eaantee .. 1244 
That employee, prior to lapse of group insurance, becomes afflicted with disease which 
subsequent to such lapse causes total permanent disability, does not warrant recovery on 
certificate requiring that employee be wholly and presumably permanently disabled. Boyd 
v. Equitable Life Assur. Soc. of the United States. (Mich.) ‘ 979 
Insured, though totally disabled for many months, held not entitled to recover, where 
disability was neither total nor permanent when he claimed benefits under policy raising 
presumption of permanence after three months’ disability. Wetherall v. Equitable Assur. 
Soc. of United States. (Mich.) . 

$16—Tuberculosis in active stage constitutes “total and permanent disability,” within disability 
clause of life policy. A®tna Life Ins. Co. v. Roberts. (Miss.) : ; ; 

516—That insured actually worked for remuneration until day he was laid off did not bar 
recovery under disability clause of group policy, notwithstanding policy defined a totally 
and permanently disabled employee as one who had become, while insured, permanently, 
coritinuously, and wholly prevented, as result of bodily injuries suffered, or disease con- 
tracted from performing any work for compensation or profit. Terms of policy relative to 
total and permanent disability benefit are construed liberally in favor of insured. Young 
v. Metropolitan Life Ins. Co. (Mo.) .. udesitimw ace ean etn Bete cere 
In action on disability and income benefit clause of life policy which purported to insure 
against total and permanent disability, but which provided for payment of monthly bene- 
fits only during continuance of disability, total disability in sense that it was reasonably 
certain to continue for duration of life held not required to be established since provision 
for discontinuance of disability benefits indicated that disability insured against was one 
"ae might not continue for full life. Steck v. American National Assurance Co. et al. 

o. ‘ renting ae 

“Totally and permanently disabled” as used in disability rider of life policy does not 
mean that insured must be so wholly incapacitated as not to be able to move or do any- 
thing at all, nor that his inability to ‘work must continue throughout life. That insured 
tried to work a day or two but was unable to continue held not to prove that he was not 
“totally” disabled within disability rider of life policy. Thomas v. Metropolitan Life 
Ins. Co. (Mo.) ...1280 


516—Insured who returned to work after about 16 months’ total disability held not entitled 
to recover on life policies allowing henefits cnly if insured was wholly and permanently 
unable to perform any work during remainder of life. Riders attached to life policies and 
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containing supplementary provisions raising presumption of permanence if total disability 
continued for 90 days held intended to assure benefits when there was doubt whether total 
disability was permanent, and did not abolish requirement of permanency, and hence 
insured, having received benefits for one year, could not recover additional benefits even 
though temporary total disability continued for several months thereafter. Turcotte v. 
Prudential Ins. Co. of America. (N. H.) . mi : 
516—Under policy contemplating indemnity if accident or illness wholly and continuously 
disables insured from performing “any and every kind of duty pertaining to his occu- 
pation or business,” insured need not be unable to do anything whatever pertaining to his 
occupation, but may recover on policy if unable to do any and every kind of business 
pertaining to his occupation. Teitelbaum v. Massachusetts Accident Co. (N. J.) 
516—Insured may recover under total and permanent disability clause of life policy, where he 
has become unable to do substantially all material acts necessary to conduct of his busi- 
ness in substantially his usual and customary manner, although not absolutely helpless. 
Fact that insured had income from prior investments resulting from active management 
held of no consequence in determining whether insured was disabled from engaging in 
any occupation within life policy provisions, except as insured’s ability to maintain such 
income by continuance of such management was shown to survive his injuries. Insured 
may recover for total, permanent disability, where total disability has continued for three 
consecutive months immediately preceding receipt of proof thereof under life policy pro- 
vision that disability would be presumed to be permanent after such three months’ period. 
Bubany v. New York Life Ins. Co. (N. M.) : : : 
516—Where contract supplementary to life policy provided for total and permanent disability 
benefits, if, in absence of conclusive proof of permanency, proof should be presented that 
insured had been totally disabled for period of not less than 90 days, insured held not 
entitled to recover where proof failed to show permanency and that total disability had 
existed during period of 90 days prior to filing of proof of claim. Stanley v. John 
Hancock Mutual Life Ins. Co. (N. Y.)...... Sarah igus alae ct tne ears Pa rette 
516—Court cannot by construction increase risk assumed, but should not give group life 
policy such strict and literal construction as to deny permanent total disability benefits 
to insured whose disability has reduced his capacity Tor work to type of possible employ- 
ment far below and entirely out of line with usual forms of gainful occupations. ‘Per- 
manent total disability” within group life policy held infirmity continuously preventing 
insured for life from engaging in any of common forms of employment for wage or profit 
for which he is reasonably qualified. Williams et ux. v. John Hancock Mutual Life 
Rae A Ra GI NO ons 5 wo: or ota a ne mee aks ; 
516—Disability clause of life policy must be interpreted as insured on reading it might reason- 
ably understand it. Herschman v. John Hancock Mutual Life Ins. Co. (N. Y.) 
516—Insurer held not liable for disability benefits under group life policy, where policy provided 
that insurer would pay amount of insurance in force at time of approval by insurer of 
roof of disability and claim was not filed until after disability provision of policy had 
toon canceled by agreement, though disability allegedly occurred before such cancellation. 
Missouri State Life Ins. Co. v. Sargeant. (Ohio).......... 3 eine ak wsielecs ; 
516—In determining whether insured was totally and permanently disabled within group policy, 
proper inquiry was not whether insured performed his work after injury satisfactorily in 
light of efficiency of other workmen, but whether he was unable to do substantially all of 
the material acts necessary to prosecution of his business or occupation in substantially his 
customary and usual manner. Term “total disability” as used in disability clause of 
policy, is a relative term, depending upon occupation of person involved and circumstances 
of each case and should not be construed literally. Thompson v. AStna Life Ins. Co. of 
Hartford, Conn. (S. C.) : aaah ania eee gme et ; ae acne 
516—Insured who regularly and continuously was engaged in customary employment in usual 
manner save for some pain and slowness of movement occasioned by arthritis during period 
in which disability was claimed, and received compensation therefor held not “totally and 
permanently disabled” within disability clause of life policy. Stewart v. Pioneer Pyramid 
Life Ins. Co. (S. C.) ie ; * nate) eee. ae ; acd 
516—Under group certificate which provided that after reaching age of sixty years insured 
would not be entitled to recover for disability cubeoguentie arising, insured held not 
entitled to recover for disability arising after she had reached age of sixty, notwithstanding 
that insurer received same amount of premium on certificate after insured reached age of 
sixty as it had received before that time. Owens v. Metropolitan Life Ins. Co. (S. C.) 
516—“‘Total”’ disability is in contradistinction to “partial” disability, and the one cannot by 
mere construction be made to cover the other. For injury to employee causing impairment 
of 75 to 80 per cent. in use of left arm and 15 or 20 per cent. in “grip” of left hand, and 
making it impossible to raise left arm above his shoulder, held not to show such “total 
disability’? rendering him unable to engage in any occupation or employment for wage and 
profit as to permit recovery under provisions of group policy, though insured was unable 
ta follow his occupation as iron molder. United States Stove Corporation, for Use and 
Benefit of Henderson v. AStna Life Ins. Co. (Tenn.) , 


516—Phrase “engaging in any occupation or employment for wage or profit,” in group 
a | insuring against disability preventing insured from so engaging, did not mean same 
as phrase “performing any and every kind of duty pertaining to insured’s occupation” 
in accident policy insuring against disability preventing insured from so performing. 
Under group policy insuring against disability preventing insured from engaging in “any 
occupation or employment” for wage or profit or life, insured was entitled to indemnity 
for disability if injuries rendered insured substantially unable in exercise of ordinary 
care to engage in every occupation or employment which according to his ability, education, 
training, and experience he was otherwise qualified to engage in. Under group policy 
insuring against disability preventing insured from “engaging in’? any occupation or 
employment for wage or profit for life, “engaging in’’ did not mean just any act or duty 
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of one engaging in occupation or employment, but disability to do substantially every 
such material act or duty. Travelers’ Ins. Co. v. Cox. (Tex.) eae 
516—Frequently recurring temporary total disability extending over a period of time is not 
“total permanent disability,” under life policy requiring disability to be total and con- 
tinuous over an elapsed time before indemnity can be paid, although term does not 
mean that claimant must be completely helpless or bedridden. Lando v. Equitable Life 
Assurance Society of the United States. (U. S. : are 
516—Insured cannot recover “total and permanent disability” benefits where disability can be 
removed by simple operation. Deakter v. Mutual Life Ins. Co. (U. S.) ee ae 
516—Provision of life policy containing disability benefit provision that no benefit would be 
paid for disability resulting from military or naval service by insured in time of war held 
to imply that disability benefits would be paid in all other cases, and to limit contractual 
exemptions to coverage to exemption specifically mentioned. Self-mutilation for purpose of 
collecting disability benefits of life policy held not ground for cancellation of policy where 
policy did not exempt insurer from liability in such cases, and self-mutilation was not 
crime, or self-mutilation to facilitate payment of insurance benefits had not been declared 
contrary to public policy of state in which policy took effect. A%tna Life Ins. Co. v. 
duBarry. (U. S.) en ear. Yt ‘ Soe } 
516—Life policy issued in exchange for and upon expiration of term policy held merely a 
continuation of original policy, where policies were based upon same application and 
medical examination, bore same number and contained similar disability provisions, and 
exchange was made in accordance with provisions of term policy, and hence insured was 
entitled to disability benefits for disability occurring during continuance of term policy, 
although requirement that disability must have existed for three months was not met 
until after expiration of term policy. Philadelphia Life Ins. Co. v. Erwin. (Va.) j 
—Insured, who worked as laborer for city almost continuously for 107 days after leaving 
employment in foundry in which disability allegedly arose, held not “totally and per- 
manently disabled,” within group policy covering insured while engaged as foundry 
employee, notwithstanding insured was on “relief list’? when employed by city and became 
ill on several occasions while working for city. Metropolitan Life Ins. Co. v. Krupel. 


(V: 


“permanent” disability clause of life pclicy, notwithstanding he had been totally disabled 
for temporary period, and possibly was partially disabled permanently. Richards v 


319 


Metropolitan Life Ins. Co. (Wash.) "1059 


is. 

§22%4—-Insurer held authorized to limit industrial life policy by condition providing that, in 
absence of indorsement of numbers of other policies issued by insurer on life of insured, 
liability on policy should be limited to return of premiums paid on policy. Condition of 
industrial life policy that, in absence of indorsement on policy of numbers of other 
policies issued on life of insured by insurer, liability of insurer should be limited to return 
of premiums paid on policy, held reasonable in view of necessity for such condition for 
continuance of insurer’s business in view of number of policies issued by insurer. Pisker 
v. Metropolitan Life Ins. Co. (N. J.) ‘ Eien Te 

(E) ACCIDENT AND HEALTH INSURANCE. 

§ 524. TOTAT, DISABILITY. 

524—Insured under health policy is “totally disabled” if his illness prevents him from doing 
the substantial acts required of him in his business, or if his physical condition is such that 
in order to effect cure or prolongation of life common care and prudence require that he 
cease all work. Reliance Life Ins. Co. v. Cassity et al. (Miss.) 

Word “‘permanent” as used in “total and permanent disability” clause of health and acci- 
dent policy held.to mean total disability for an indefinite and indeterminate period and not 
necessarily of lifelong duration. Under health and accident policy providing for payment 
of benefits in case of total and “permanent” disability, insured on furnishing evidence of 
her total disability for required sixty days and adducing proof raising reasonable presumption 
that her disability would continue for indefinite time held entitled to receive income bene- 
fits and waiver of premiums during continuance of her disability. Equitable Life Tns. 
Co. of Iowa v. Gerwick. (Ohio.) ee 

524—“Total disability,” within accident policy, does not mean absolute physical inability to 
transact any kind of business pertaining to insured’s occupation, but exists though insured 
may be able to perform occasional or trivial acts relating thereto, if he is not able to do 
any substantial portion of work connected with his occupation. Metropolitan Life Ins. 
Co. v. Richter. (Okla.) a 

524—Insured must be incapacitated to earn, not only in his chosen occupation, but in any 
other for which he is reasonably fitted if he is to recover for total and permanent dis- 

ability under policy. Recovery for total and permanent disability under policy may be 

defeated only by showing that insured’s earning capacity despite disability bears some 


reasonable relation to previous capacity to earn. Principi v. Columbian Mutual Life Ins. 
Co. (Tenn.) 


§ 525. CONFINEMENT TO HOUSE OR BED OR UNDER CARE OF PHYSICIAN. 

525—Finding that insured, who, though occasionally driven to barbershop, was unable to 
walk alone and was visited in his home by doctor at least once a week, was entitled to 
benefits for “confining illness’” under disability policy held justified. Norager v. Moun- 
tain States Life Ins. Co. et al. (Cal.) . fain Se cigte ore 

525—Insured held entitled to recover benefits provided by policy for illness when insured is 
necessarily, totally, and continuously confined within house and therein visited at least 
once a week by physician, rather than smaller benefits provided for nonconfining illness, 
notwithstanding insured, on physician’s advice, was taken to physician’s office several 
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times weekly for treatments not available in his home and was not visited in his home by 
physician. National Aeident & Health Ins. Co. of Philadelphia vy. Mergenov. (Ohio) 

§ 526. PARTIAL DISABILITY IN GENERAL. 

526—Under accident policy covering injuries resulting from “septic infection of and through 
a visible wound caused directly and independently of all other causes by violent and acci- 
dental means,” insured, suffering disability as a result of septic infection introduced into 
his system by his use of needle and tweezers to remove several ingrowing hairs on face, 
held not entitled to recover disability benefits, since wound was intentionally made by 
insured, and therefore result, although unexpected, unforeseen, and unusual, and con- 
sequently ‘‘accidental,” was not caused by “accidental means.’’ Northam v. Metropoli- 
tan Life Insurance Co. (Ala.) sarang niet ’ 

526—Where accident policy provided that total disability existed where plastering contractor 
was disabled from performing “‘any and every kind of duty” pertaining to his occupation, 
and that partial disability existed where he was disabled from performing “one or more 
important daily duties’? pertaining to his occupation, contractor held only “partially dis- 


abled” where he was able to perform some duties pertaining to occupation. Dietlin v. 
General American Life Ins. Co. (Cal.) 


527. PARTICULAR INJURIES SPECIFIED IN POLICY. 

7—Where insured detrained for few minutes while train was standing at intermediate station 
en route to insured’s destination and was injured when he attempted to reboard train after 
it started to move, insured’s relation as ‘“‘passenger’’ had not terminated at time of acci- 
dent as regards insured’s right to treble indemnity under accident policy. Contractual 
indemnification of insured against loss sustained by accidental injury while insured is 
passenger on train does not depend upon carrier’s negligence or passenger’s exercise of 
due care. Clause in accident pclicy providing for treble indemnity for injury to passenger 
on public conveyance was inducement to making contract and did not require strict con- 
struction where policy did not indicate words employed were used in narrow sense. 
Fleming v. Connecticut General Ins. Co. (N. J.) 

§ 528. IMMEDIATE, CONTINUOUS OR PERMANENT DISABILITY. 

528—‘*Total and permanent disability” within health policy, although not regarded as disability 

which is complete and continuing until death, imports continuance of degree of disability 

for an indefinite period of appreciable duration, and not merely transient or temporary 

incapacity. Prudential Ins. Co. of America v. Dismore. (Ky.) ; 

—Insured who continued his regular work without loss of time for five weeks subsequent 

to accident held as matter of law not to have sustained ‘“‘continuous disability from date of 

accident” within coverage provision of accident policy. Johnson v. Travelers’ Ins. Co. 


§ 
52 


(N. Y.) ver oaks <0 
XIV. Notice and Proof of Loss. 


§ 533. EFFECT OF REQUIREMENTS OF POLICY IN GENERAL. 
533—Insured held not entitled to recover disability benefits before proof of disability was 
submitted to insurer under life poner which provided for payment of disability benefits 
upon receipt of due proof of disability. Steele v. New York Life Ins. Co. (Utah) 
§ 535. NECESSITY OF NOTICE. 
535—-Provisions of physician’s liability policy requiring physician to give notice of claim for 
malpractice, to forward to insurer process served on physician, and to co-operate with 
insurer conferred valuable right on insurer, and compliance therewith was required unless 
waived or properly excused. Provisions of physician’s liability policy requiring physician 
to give notice of claim for malpractice, to forward to insurer process served on physician, 
and to co-operate with insurer held riot violative of statute prohibiting contractual changes 
in statutory period of limitation, since provisions related to conditions precedent to liability 
on policy. ®tna Life Ins. Co. v. Walley. (Miss.) 1159 
§ 536. NECESSITY OF STATEMENT OR PROOF OF LOSS. . 
536—Under life policy which provided for payment of disability benefits upon receipt of due 
proof of disability, furnishing of due proof of disability was condition precedent. to 


obligation of insurer to pay disability benefits. New York Life Ins. Co. v. Sinquefield 
(Ala.) ; 


536—Where insurance co ) 
by insurer of due proof of disability, right to disability benefits does not accrue until 
proof of disability is given to insurer. Where life policy provided for payment of benefits 
for total and permanent disability, effective on receipt by insurer of due proof of dis- 
ability, insured’s executor could not recover disability benefits where no proof of_ disability 


was given during insured’s lifetime. Mullaney v. Equitable Life Assurance Society of 
the United States. (N. D.) : 3 


536—Bailor’s alleged failure to file proofs of claim within required time held not to bar 
recovery of value of goods damaged by fire while in possession of bailee for hire, where 
roofs of claim filed with insurer by insured included bailor’s claim. Wexler v. 
Ruceeaell ‘ak Pree We Ge, SG. WU. Meike sew cricccks ctsrtcnsceskwusdewes 

536—In action on fire policy, evidence that insured property was totally destroyed held to 
establish liquidated demand in amount agreed to be paid under policy; hence no proof of 
loss was required. Home Ins. Co. v. Williams. (Tex.) plead 


536—Under policy and certificate providing that insurer agreed on receipt of due proofs of 
death or of permanent total disability occurring to insured to pay certain sum, furnishing 
of proofs of loss held condition precedent to recovery. Condition of life policy making 
the furnishing of proofs of loss condition precedent to right to recover death or permanent 
total disability benefits held reasonable and not in violation of statute or public policy. 
Connecticut General Life Ins. Co. v. Williams. (Tex.) 


536—Waiver of clause of credit policy requiring final statement of claim to be filed with insurer 
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within 30 days after expiration of policy may be inferred from acts of parties. American 
Credit Indemhity Co. of New York v. W. K. Mitchell Co., Inc. (U. S. 

§ 537. PERSONS WHO MAY GIVE NOTICE OR MAKE PROOF. 

537—Insured’s failure to personally give insurer notice of fire held not to bar her recovery 
on fire policy where on day following fire insurer’s agent who had signed and delivered 
policy sent insurer notice of loss, which notice was sent after conversation_ with 
insured’s brother respecting adjustment. Security Ins. Co. of New Haven v. pea 


CU. S.) 

§ 538. PERSONS TO WHOM NOTICE OR PROOF MAY BE GIVEN OR MADE. 

538—Where insured on requesting insurer’s agent to supply forms for filing of claim for total 
disability was informed that eligibility for such benefits depended on insured’s being for- 
ever disabled and insured who expressed hope of recovery abandoned effort to collect dis- 
ability benefits, wife could recover such benefits after insured’s death where it appeared 
that insured was totally disabled when he applied for application blanks for filing of claim. 
Cashier of branch office of insurance company who wis authorized to transmit to home 
office applications for benefits under policies issued by couipany in state and to advise policy- 
holders of rights under policies and of proof necessary to sustain their claims held ‘‘agent’ 
of company within statute defining agent, as regards company’s re for disability 
benefits. Reliance Life Ins. Co. v. eae et al. (Miss.) 

§ 539. TIME FOR NOTICE AND PROOF 

(1). In general. 

539(1)—Provision in group policy requiring proof of disability from sickness before expira- 
tion of one year from commencement of disability is reasonable and must be substantially 
complied with. Equitable Life Assur. Soc. of United States v, Elkins. (Ky.) 1076 

539(1)—Stipulation of automobile liability policy requiring immediate written notice of acci- 
dent is valid. Sun Indemnity Co. v. Dulaney. (Ky.) 

539(1)—Time held not necessarily of essence of contract requiring insured to give written 
ig of accident within thirty days thereafter, unless not reasonably possible. Jackson 

Order of United Commercial Travelers of America. (Mo.) .. 
539(1)—Provision of death or dismemberment accident policy requiring notice within twenty 

days after accident must be given liberal and reasonable construction. Leslie v. Metro- 
politan Life Ins. Co. (Pa.) 

539(1)—In absence of period of limitation fixed in life insurance contract providing disability 
benefits, insured was under duty to furnish proof of his alleged total permanent dis- 
ability within reasonable time after beginning thereof. Prudential Ins. Co. of America v. 
Falls. (Tenn.) 

539(1)—Under policy providing that ‘monthly payments ‘would be made on receipt of due proof 
of total and permanent disability, insured who filed proof nearly four years after becoming 
disabled held not entitled to recover payments for period prior to filing proof, since _— 


was not made within reasonable time. —_ Life Ins. Co. of a , Ind. v. Parks. 
(Tex.) . ; 


1086 


1045 


3). “Immediate” notice. 


( 
539(3)—Insured’s notice to liability insurer than automobile accident had caused loss covered 
by policy, which was given as soon as insured was informed of facts, held substantial 
compliance with condition of policy requiring insured to give insurer ‘immediate’ 
written notice of accident, especially in view of provision that failure of insured to give 
notice within time specified therein should not invalidate claim made by insured if 


notice was given as soon as - reasonably possible. Jones v. Shehee-Ford Wagon & 
Harness Co., Inc. et al. (La.) 


539(3)—Failure of insured to furnish proofs of loss of personal property by fire as required 
by fire policy held to preclude recovery on policy, notwithstanding insured had seven 
days after fire executed assignment of policy an interest in sums due thereunder to another 
who had furnished proofs, where it was not impossible to have complied with stipulation, 
and assignee had been notified that any adjustment of loss would have to be made with 
insured. Engleman v. Royal Ins. Co., Limited, of Liverpool, England. (Nev.) 

5). Effect of failure or delay. 

539(5)—-Recovery on fire policy requiring proofs of loss within 60 days is not necessarily 
precluded by failure to file proofs within 60 days, where polic a no penalty on such 
failure. Pooser v. Norwich Union Fire Ins. Society, Ltd. ( 

539(5)—-Where policy provides that proof of loss must be ianhel t in ‘dea time, but does 
not provide for forfeiture in event of failure to furnish proof within such snecified time, 
failure to furnish proof within specified time is not defense to action on policy if proof 
is furnished within reasonable time. Where policy makes givine of notice or furnishing 
proof of loss a condition precedent to liability or provides for forfeiture if notice or proof 
of loss are not given within time specified, notice or proof of loss must be furnished within 
time specified, unless insurer waives requirement, or is estopped from relying on failure to 
« furnish notice or proof of loss. Metropolitan Life Ins. Co. v. Nusz. (Ky.) 

539(5)—-Where insured did not furnish insurer proot of disability within one year after its 
commencement as required under disability clause of group policy, insurer held entitled to 
directed verdict. Equitable Life Assur. Soc. of United States v. Daniels. (Ky.) 

539(5)—Injured person held not entitled to recover on automobile liability policy, where 
insurer failed to receive notice of accident as required in policy, notwithstanding insured’s 
bankruptcy and policy provision that insured’s bankruptcy should not release insurer, 
(Ks) was not inconsistent with requirement of notice. Sun Indemnity Co. v. Dulaney. 
(Ky 

539(5)—Under automobile liability policy requiring immediate written notice of accident, * failure 
to give insurer notice until 8 months and 7 days after accident discharged insurer from 
liability to injured guest, notwithstanding that guest gave insured notice of injury 26 
days after guest was aware of fracture of vertebra he had sustained and insured gave 
insurer notice 2 days thereafter. Duncan v. Pedarre et al. (La.) 1128 
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539(5)—Where promise of automobile liability insurer to defend suit against insured and to 
pay judgment was conditioned on insured’s performance of promise to forward to insurer 
every notice, summons, or other process served on insured, insured’s failure to perform 
such promise discharged insurer from its duty to defend or to pay damages. Where 
judgments obtained against insured motorist for injuries sustained in automobile accident 
were vaild, but after automobile liability insurer had elected to terminate its liability 
because of noncompliance with provision requiring insured to forward to insurer summons 
or other process served on insured, action of plaintiffs in having judgments annulled and 
in instituting new actions against insured on identical cause of action could not revive 
insurer’s discharged obligation. Employers Liability Assurance Corporation, Ltd., et al. v. 
Perkins. (Md.) 
539(5)—Under life policy waiving payment of premiums if insured became totally and per- 
manently disabled before default and providing for certain benefits for such disability, but 
precluding recovery of benefits for a period greater than six months pricr to proof of 
disability where proof was not received within 90 days after commencement of disability, 
insurer held not relieved of liability where disability commenced before default in pay- 
ment of premiums but insured failed to furnish notice thereof until more than two years 
thereafter, since policy by its terms did not require proof of disability within any given 
period. A®tna Life Ins. Co. v. Roberts. (Miss.) : : 
539(5)—Failure to notify physician’s liability insurer of suit for malpractice against physician, 
as policy required, until afternoon of day of trial precluded physician’s recovery from 
insurer of amount of judgment for malpractice and expenses of defending suit. Delay in 
complying with requirements of physician’s liability policy for notice of claim or suit for 
malpractice will be excused, where required notice was given in time to enable insurer to 
prepare its defense to asserted claim and it does not appear that insurer was prejudiced by 
delay. Astna Life Ins. Co. v. Walley. (Miss.) ............ : ad aie 
539(5)—-Insured making no effort to give notice of total disability unambiguously required 
by accident policy cannot recover, in absence of excuse, waiver, estoppel, or fraud. 
Jackson v. Order of United Commercial Travelers of America. (Mo.) ; 1333 
539(5)—-Employee held precluded from recovering on group policy requiring due proof of 
permanent total disability while insured thereunder, where employment and payment on 
policy ceased at time of injury to employee, who gave no notice to insurer until almost 
two years thereafter, and over one year after cancellation of policy. Dewease v. 
Travelers’ Ins. Co. et al. (N. C.) . 750 
539(5)—Insured’s failure to furnish prompt and due notice of disability is not excused by 
insured’s being incapable of doing so. Mutchnick v. John Hancock Mutual Life Ins. Co, 
CH. Bek ses 5a ciuatiaite abt ee an rates ean 1290 
f Where life policy provided for payment of benefits if insured should furnish proof 
that he had, within premium paying period, and before default in premium payment, 
become wholly disabled, insurer held liable for disability benefits when total permanent 
disability began before default and proof of disability was subsequently furnished, not- 
withstanding delay in furnishing such proof until after date on which policy would have 
lapsed had disability not occurred. Mid-Continent Life Ins. Co. v. Harrison. (Okla.) 1295 
539(5)—Insurer held not liable under accident policies requiring written notice of injury to be 
given to insurer within 20 days after date of accident, or as soon as reasonably possible, 
where insured went to work practically every day for month after injury, his place of 
business was near office of insurer’s agent, and insured did not claim that he was unable 
to notify insurer until more than 30 days after injury, notwithstanding insurer’s rights 
were not prejudiced by belated notice. Free v. United Life & Accident Ins. Co. (S. C.). .1088 
539(5)—Under policy providing for monthly payments on receipt of due proof of total and . 
permanent disability, liability of insurer for such payments began on filing of required 
proof, precluding recovery by insured for months prior to filing proof nearly four years 
after becoming disabled. State Life Ins. Co. of Indianapolis, Ind. v. Parks. (Tex.) 1313 
539(5)—-Where regular fire policy contract required proof to be made of loss within 60 days 
after fire, insured, whose claim was based on binder contract which was to be replaced by 
regular policy, could not recover for loss sustained where proof of loss was not made 
until more than 60 days after fire. J. T. Knight & Son, Inc. v. Superior Fire Ins. Co. se 
(U. S.) aes Kes cases Gia ewivele eas oa s 13! 
539(5)—Insured failing to make proof of disability until after disability had ceased held not 
entitled to total disability benefits under life policies, where policies required proof that 
disability had been continuous since its beginning. Bushnell v. Mutual Life Ins. Co. of 
New York. (Wis.) ; ; 


(6). Excuses for failure or delay. 

539(6)—Failure to give notice of loss as required under policy is excused if due to insanity or 
other disaBling cause, provided notice is given within stipulated time after termination of 
disability or within reasonable time. Porto v. Metropolitan Life Ins. Co. (Conn.) 

539(6)—Where life policy containing disability clause provided that disability claim should be 
invalid if written notice thereof were not furnished during continuance of disability, 
insured who failed to give notice of total temporary disability claim within specified time 
could not recover disability benefits where only excuse offered was that insured believed 
he could recover only for permanent disability under policy, notwithstanding that insurer’s 
local agent knew facts, and that insurer was not prejudiced by delay in giving notice. 
Metropolitan Life Ins. Co. v. Nusz. (Ky.) ; 

539(6)—Where failure to notify physician’s liability insurer of suit against physician for 
malpractice was caused by shynelan’é failure to keep policy, failure to remember name of 
insurer, and failure to earlier attempt ascertainment of insurer’s identity, compliance with 
policy requirement for notice was not excused. AStna Life Ins. Co. v. Walley. (Miss.) 1159 

539(6)—Insured’s failure to give notice of accident within thirty days thereafter held not 
to preclude recovery if, as provided in contract, giving of such notice was not reasonably 
possible. Insured’s failure to give notice pursuant to contract requiring written notice 
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within thirty days after accident unless not reasonably possible held not to preclude recov- 


ery under evidence that insured did not fully regain control of mental faculties for over 
thirty days after accident. Jackson v. Order of United Commercial Travelers of America. 
(Mo. 


1333 
539(6)—Under life policies providing that, if insured should become wholly ‘and permanently 


disabled, then insurer ‘will upon receipt of due proof of such disability” grant benefits, 
and ‘will waive the payment of further premiums,” insured held not entitled to disability 
benefits or to waiver of any premiums ce any period of time prior to date when proof 
of disability was furnished to insurer. Filing of due proofs of disability held conditica 
precedent to incurrence of liability on life policies providing that, if insured should become 
wholly and permanently disabled, then insurer “will upon receipt of due proof of such 
disability” grant benefits, and ‘ ‘will waive the payment of further premiums.” Mutchnick 
v. John Hancock Mutual Life Ins. Co. (N. Y.) 

$39(6)—Noncompliance with provision in death or dismemberment accident policy requiring 
notice within twenty days after accident held not to prevent recovery for death where 
notice was given eight days after seriousness of insured’s injuries first became apparent, 
and where policy excused delay in notice if giving thereof was not reasonably possible. 

Leslie v. Metropolitan Life Ins. Co. (Pa.) ; 

539(6)—Under provision of life policy for payment of ‘monthly disability benefits upon receipt 
of satisfactory notice of proof of disability, insurer held not liable for monthly payments 
for disability prior to time proof of disability was furnished, in absence of showing of 
excuse for delay in furnishing proof. State Life Ins. Co. of Indianapolis, Ind. v. Parry. 
(Tex.) 

§ 540. SUFFICIENCY OF NOTICE. 

540—Notice and proof of insured’s disability furnished to accident division of insurer under 
accident policy held sufficient notice and proof of insured’s disability under life policies 
issued by same insurer, since insurer’s division of its business among several departments 
should not be permitted to work hardship upon insured. As respects whether insurer had 
notice or proof of insured’s disability under life policies when notice and proof of dis- 
ability were furnished under accident policy issued by same insurer, insurer was charge- 
able with knowledge of all policies issued by it to insured. Dietlin v. General American 
Life Ins. Co. (Cal.) 

540—In action to recover disability benefits under group policy, letter from insured’s physician 
to insurer’s agent giving full history of insured’s illness held insufficient notice of total 
and permanent disability, where letter was not intended as notice and negatived probable 
permanency of insured’s disability. Carter v. Connecticut General Life Ins. Co. (N. C.) 

540—Informal oral notice to employer’s superintendent of employee’s injury held no notice 
to insurer under group policy, since superintendent was not agent of insurer; employe: 
not ordinarily being insurer’s agent. Dewease v. Travelers’ Ins. Co. et al. ees 

§ 542. STATEMENTS OR PROOFS OF LOSS OF OR DAMAGE TO PROPERTY. 

(3). Statement of interest. 

§42(3)—Recovery on fire policy held not defeated ~ ground that proof of loss, referring to 
existence of deed covering ,insured property at date of loss as “delivered, not recorded 
pending title examination,” affirmatively showed that insured was not sole owner, as 
policy required, at time of loss, where insured, at insurer’s request, orally informed insurer 
of true facts, which were that insured had placed deed of gift in possession of her attor- 
ney with directions to deliver it on — of unfulfilled a Pooser v. Norwich 
Union Fire Ins. Society, Ltd. (Ga.) ; o ka! ee 

§ 543. PROOFS OF DEATH OR INJURY TO INSURED. 

§43—Unverified statement of physician as to insured’s disability six months after expiration 
of group policy held insufficient compliance with policy provision requiring proof of dis- 
ability before expiration of one year from date of its commencement, where statement 


failed to show that disability arose during life of policy. Equitable Life Assur. Soc. 


of 
United States v. Elkins. (Ky.) 


1 
$43—Delivery to insurer cf X-ray photograph of allegedly fractured bone which was so dark 


as to be unintelligible held insufficient to comply with requirement of life and accident 
policy that proofs of loss should include X-ray photograph indicating fracture. Require- 
ment of life and accident policy insuring against broken arms or legs that insured submit 
with proofs an X- “ray photograph indicating fracture held lncueessnes and valid. Columbian 
Mutual Life Ins. Co. v. Jones. (Miss.) 

Letters written by insured informing insurer that he w was active tubercular, and. inquiring 
as to his rights under disability clause of life policy on which premiums were unpaid, held 
sufficient proof of disability where insurer denied liability and did not demand proof in 
anv form. Atna Life Ins. Co. v. Roberts. (Miss.) 

Reference in proofs of death to contributory or secondary myocarditis held not to preclude 
recovery from insurer of accidental death benefits, where proofs stated that heat prostration 
was cause of death and there was evidence that myocarditis was not a contributing cause 
thereof. Layton v. Metropolitan Life Ins. Co. (Mo.) ; 

Term “due proof of such disability,” as used in an insurance policy, does not require any 
particular form of proof which insurer might arbitrarily demand, but such a statement of 
facts as, if established in court, would require payment of the claim. Proof of loss under 
disability clause of group policy which apprised insurer of injury to insured and of insured’s 
claim that its effect was total and permanent held sufficient, notwithstanding that state- 
ment of doctor, accompanying the proof, did not show absolute opinion that insured would 
be disabled for life. Wray v. Equitable Life Assurance Society. (Nebr.) 

$43—Unexplained discrepancy between certificate of insured’s wife who stated that insured 
became totally disabled on January 10, 1932, and certificate of physician who stated that 
he first visited insured on August 4, 1933, and that in physician’s opinion total disability 
commenced about June 13, 1933, did not constitute due proof of disability as of January 
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10, 1932, so as to entitle insured to disability benefits under life policies. Mutchnick v. 
John Hancock Mutual Life Ins. Co. 

543—Showing by beneficiary suing on life policies, that insured had not been heard of for 
seven years, that diligent search and inquiry had been made by beneficiary to locate 
insured, without avail, and that insured was sick at time of his disappearance, raised 
prima facie presumption of insured’s death, subject to rebuttal by proper showing that 
insured was seen alive during seven-year period or by proof tending to explain reasons for 
absence. Northwestern Mutual Life Ins. Co. v. Rut edge. (Okla.) : 763 

543—-Letters of insured’s attorney to insurer held not “proof of loss” required by conditions 
‘of policy providing for total permanent disability benefits, but mere notice to insurer of 
insured’s claim. Connecticut General Life Ins. Co. v. Williams. (Tex.) 1050 

§ 548. EXAMINATION OF INSURED. 

548—Examination of owner of house insured against fire, required by insurer in connection 
with owner’s proof of loss, held to come within statute providing that no misrepresentation 
or false statement in proofs of loss should constitute defense to suit on policy unless 


fraudulently made in connection with material facts and such as to mislead insurer. 
Fireman’s Fund Ins. Co. v. Reynolds. (Tex.) ‘ : Serene wk 


§ 552. MISSTATEMENTS OR OMISSIONS. 

552—Where insurer’s agent waived proofs of loss required by fire policy but told insured to 
furnish list of property destroyed, list furnished by insured was not required to be correct 
at risk of loss of rights unless fraudulently or willfully falsified. Home Ins. Co. v. 
Jones. (Ala.) 

552—Insured who in submitting proof of total disability under group policy had stated, allegedly 
by mistake, that he had become totally disabled on a date which was after that upon which 
employment had ceased, and which would have barred recovery, held entitled to explain 
date given, particularly where there was evidence that insured was totally disabled prior 
to lay off. Young v. Metropolitan Life Ins. Co. (Mo.) 

§ 553. FRAUD OR FALSE SWEARING. 

In general. 


1290 


1353 


ade to deceive and not injurious to insurer, 

olicy provision invalidating policy in case of fraud or false swearing. 

Pooser v. Norwich Union Fire Ins. Society, Ltd. (Ga.) 

§ 554. ESTOPPEL OR WAIVER AS TO NOTICE AND PROOFS OR DEFECTS AND 

OBJECTIONS. 

§ 555. —— IN GENERAL. 

555—Where waiver of proofs of loss was made by insurer before time required by policy to 
furnish proofs had expired and there was ample time to do so, knowledge of insurer’s 
agent of failure of insured to file proofs of loss up to time of waiver held not to affect 
rights of insured under waiver. Home Ins. Co. v. Jones. (Ala.) 1353 

555—In action upon group policy for total and permanent disability benefits, physician who 


held ‘not within fire 


had examined insured and had diagnosed his condition as psychoneurosis held properly 
permitted to read in evidence statements made to him by insured at such time, since they 


were admissible on theory they characterized state of insured’s mind, especially where 
insured’s attorney had stated at trial that evidence was introduced only to show upon 
what doctor based his diagnosis, and insured was present, testified, and was cross- 
examined by insurer. Thompson v. A&tna Life Ins. Co. of Hartford, Conn. (S. C.) 98 
555—In action on life, health, and accident policy, insurer held not entitled to insist on per- 
formance of conditions of policy as to filing of claim after wrongful cancellation of policy, 


especially where because of her condition ooared was unable to file claim. Mitchell v. 
Mutual Ben. Health & Accident Ass’n. 


(S. 1090 
§ 556. — POWERS OF OFFICERS OR AGENTS. 
(1). In general. 

5$6(1)—Agent with authority to solicit and receive applications for fire insurance, to issue and 
countersign policies and collect premiums thereon for insurer, and who ‘countersigned 
policy sued on, held authorized to waive requirement of proofs of loss. Authority of 
general agent in respect to waiver of provision of fire policy requiring insured to file 
proofs of loss held not defeated by clause in policy prohibiting officer or agent from 
waiving any provision or condition of policy. Home Ins. Co. v. Jones. (Ala.) 

§ 558. IMPLIED WAIVER IN GENERAL. 

(1). Acts and conduct in general. 

558(1)—Liability insurer’s conduct in endeavoring to locate insured when first learning of 
accident over three months thereafter held not waiver of insured’s subsequent continued 
failure to give notice of accident pursuant to policy, precluding injured person from 
recovering against insurer. Where liability insurer first learned of accident three and 
one-half months thereafter, retention of premium subsequently received held not waiver 
of right to rely, as against injured person, on breach of condition of policy requiring 
immediate notice of accident, where insurer did not know insured’s whereabouts until 
almost eleven months after receiving premium, and where neither insured nor injured 
person was misled. Purefoy v. Pacific Automobile Indemnity Exchange. (Cal.) , 

$58(1)—Automobile liability insurer by defending insured in action brought against him by 
injured party, held not to have waived — under policy to timely notice of accident 
and assistance of insured in ascertaining facts, where insurer in entering upon defense 
had reserved such rights, and all of the facts i in the case had not been learned by insurer 
prior to action. Travelers’ Indemnity Co. v. Holiman. (Miss.) . 

$58(1)—Failure to file final statement of claim within 30 days after expiration of credit policy 
held no defense to action on policy, since situation of parties, insurer’s superior knowledge 
of entire matter, full interchange of information, co-operation of insured, and general or 


tions of insured and insurer made compliance with final statement of claim clause of policy 
unnecessary and immaterial. W. K. Mitchell & Co. v. American — ae = 
of New York. (Pa.) ... end 


234 





The Insurance Law Journal, Vol. 86 


(4). Failure to furnish blanks. 
558(4)—Insurer’s refusal to furnish forms for proof of claim and denial of liability on ground 
that life policy had lapsed constituted waiver as to any formality in filing due Bossa 
Herschman v. John Hancock Mutual Life Ins. Co. (N. Y.) 1287 
(6). Recognition of liability. 
558(6)—Insurer waived clause of credit policy requiring insured to file final statement of 
claim within 30 days after expiration of policy, under evidence showing that insurer which 
was in possession ‘of all facts upon which final statement could be based from beginning 
recognized its liability, and worked in co-operation with insured in order that loss might be 
prevented or minimized. American Credit Indemnity Co. of New York v. W. K. Mitchel? 
Co., Inc. (U. S.) 237 
§ 559. DENIAL, OF LIABILITY. 
(1). Insurance of property. 
559(1)—-Insurer’s denial of liability on fire policy on ground that policy did not cover loss in 
that it did not cover willful or fraudulent fire caused by insured for his benefit held 
=e of requirement of policy that proofs of loss be furnished. Home Ins. Co. v. Jones. 
. 1353 
$59(1) if insurer denied ‘liability under fire policy, presenting proofs. of loss would be 
unnecessary to sustain action on policy. Security Ins. Co. of New Haven v. Dazey. pn 
559(1) Compliance with requirement of fire insurance policy as to filing proof of loss within 
stated time may be waived by insurer denying liability under policy before expiration of 
such time for filing proof, but waiver does not result from such denial after of 
that time. J. T. Knight & Son, Inc. v. Superior Fire Ins. Co. (U. S.) . 1350 
(2). Life and accident insurance. 
559(2)—Denial of all liability for disability benefits under life policies is waiver of condition 
requiring proof of disabilit js it be condition precedent to recovery. Dietlin v. General 
American Life Ins. Co. (Cal.) aes 
559(2)—Failure of life policy aaiiehies to claim, before instituting ‘suit “for double liability 
under accident clause on theory death was by drowning, that proof submitted of death 
from acute dilatation of heart was an honest mistake, and to thereafter ‘present proof of 
death by drowning, held not to estop beneficiary from maintaining suit, where it was 
aguesens under stand taken by insurer that it would have been useless to submit proof 
death by accident. Kudla v. Prudential Ins. Co. of America. (Mich.)... 285 
559(2)—Insurer’s refusal to furnish forms for proof of claim and denial of liability on ‘ground 
that life policy had lapsed constituted waiver as to any formality in filing due proof. 
Herschman v. John Hancock Mutual Life Ins. Co. (N. Y.) . .1287 
559(2)—-Insurer waived provision of life policy requiring proof of total ‘disability ‘to be fur- 
nished within definite time where it denied liability within such time on ground of non- 
payment of premium. Missouri State Life Ins. Co. v. Carroll. (Okla.) 518 
559(2)-—-Where time for furnishing proof of loss under life in. ‘rance contract providing dis- 
ability benefits had expired and forfeiture had occurred, action of insurer im denying 
liability on grounds other than insured’s failure to furnish proof of loss within required 
time did not furnish basis for estoppel since it worked no prejudice to insured and did 
not cause insured to change his position or incur any expense in presenting his claim to 
insurer. In absence of elements of estoppel, after time for furnishing proofs of loss 
has expired, insurer may deny liability on grounds other than want of proof of loss without 
waiving its right to defend on ground that proofs were not furnished within time allowed. 
Prudential Ins. Co. of America v. Falls. (Tenn.) ; 1045 


559(2)—Insurer’s letter that it was insured’s privilege to furnish evidence substantiating claim 
for total permanent disability benefits and that insurer would review such information 
without prejudice to its position in the matter and containing statement that insurance 
had been canceled for some time held not waiver of proof of loss as being denial of 
liability. Connecticut General Life Ins. Co. v. Williams. (Tex.) 1050 


§ 560. —— FAILURE TO OBJECT OR TO STATE GROUND OF OBJECTION. 
(1). In general. 
560(1)—Insurer waived ‘defense of want of proof of disability under life policies where pre- 
sumably, with full knowledge that no proof of disability was given, insurer went to trial, 
participated in appeal, and raised issue of want of proof only on second trial almost three 
years after original complaint was filed. Dietlin v. General American Life Ins. Co. 


(Cal.) 


§ 561. —— ADJUS TMENT OF LOSS. AND NEGOTIATIONS FOR SETTL EMENT 

561—Submission of proof of loss required by fire policy is waived, where insurer and insured 
enter into agreement fixing amount of loss, since purpose of proof of loss is to secure 
adjustment between insured and insurer. Agreement between fire insurance adjuster and 
insured fixing amount of loss waived proof of loss, notwithstanding nonwaiver agreement 
entered into on same day. Firemen’s Ins. Co. et al. v. Blount. (Ga.) 1360 

561—Automobile fire insurer, having due notice of destruction of insured automobile by fire 
while policy was in force, and sending adjuster who estimated loss, received insured’s 
estimate, and promised to report facts to insurer’s home office, waived proofs of loss. 
Luthy v. Farmers’ Mutual Hail Ins. Ass’n of Iowa. (Nebr.) .. 

561—Failure 
insurer’s adlamer ad 
Franklin Ins. Co. et al. Y 363 

561—Proof of loss as ot ee od by fire policy held waived, where insured notified insurer of 
the loss immediately after fire and corresponded with insurer for some time regarding 
settlement and no objection by insurer to insured’s failure to make proof was made until 
after time allowed for = anes had expired. Friske v. Interstate Commercial Mutual 
im: Oo. tS eats 
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XV. Adjustment of Loss. 


§ 566. EFFECT OF ADJUSTMENT. 

566—In action on fire policy for $750, $250 on dwelling house and $500 on personalty located 
therein, evidence that insurer’s adjuster had inventoried personaity at $774.50, calculated 
deduction of one-fourth, and placed three-fourths value at $580.88, and had valued building, 
with 20 per cent. deduction, at $522.42, three-fourths of which would be $391.83, held 
— evidence of value to support judgment for $750. Transcontinental Ins. Co. et al. 

Hollingsworth. (Okla.) ; ee 

§ 371. APPOINTMENT OF UMPIRE. 

571—Application for appointment of umpire to ascertain and determine amount of loss or 
damage by fire under fire policies would be denied, where policies provided that loss should 
be paid to first mortgagee and it appeared that interest of mortgagee was in excess of loss 
and mortgagee was not made party to application and mortgagee’s consent to een 
was not obtained. In re Craig. ( & 

§ 574. VALIDITY AND EFFECT OF APPRAISAL OR AWARD. 

(2). Irregularities in proceedings. 

574(2)—Award of board of appraisers under windstorm policy will not be set aside for fraud, 
accident, or mistake merely on grounds of inadequacy of award, devotion of hour’s time 
to inspect damaged dwelling house, and selection of rainy, cloudy afternoon for inspection ; 
there being no evidence a interest, bias, or prejudice on yen of ae member of board. 
Camden Fire Ins. Ass’n v. McCain. (Tex.) Laer 

(4). Inadequacy of award. 

574(4)—Award of board a appraisers under windstorm policy will not be set aside for fraud, 
accident or mistake merely on ground of inadequacy of award, devotion of hour’s time to 
inspect damaged dwelling house, and selection of rainy, cloudy afternoon for inspection ; 
there being no evidence of interest, nee, or prejudice on part of any member of board. 
Camden Fire Ins. Ass’n v. McCain. (Tex.) 

§ 579. SETTLEMENT BETWEEN PARTIES. 

579—Where insured retained new group insurance certificate tendered to him as substitute for 
old certificate providing for disability benefits, and beneficiary collected and retained full 
death benefit under new certificate after insured’s death, beneficiary held estopped from 
making additional claim for death benefit under old certificate, notwithstanding insured, 
who had become disabled, could not have been required to accept new certificate because 
of elimination therein of disability benefits. Comer v. Shenandoah Life Ins. Co. (Ga.) 

579—Contention of insurer that level premium life policy was issued on assessment plan, and 
hence was void for misrepresentation of insured’s age in application, held not to create 
bona fide dispute between parties as to liability of defendant, settlement of which would 
be sufficient to constitute consideration for release of insurer for amount less than face 
of policy. Amount named in face of life policy held liquidated amount upon death of 
insured in absence of bona fide controversy existing between beneficiary and insurer, and 
hence settlement for less amount than face of policy was void for lack of consideration. 
Release of insurer from liability on life policy, amount of which had become liquidated 
on death of insured, in consideration of repayment of premiums by insurer held not 
“accord and satisfaction” of balance of liquidated amount due under policy, where insurer 
was bound to pay premiums to beneficiary in support of plea that policy was void ab 
= for a of age in application. Fowler v. Missouri Mutual Ass’n. 
(Mo.) z 

579—Where insurer. after issuing check payable to mortgagee and assured ‘for fire loss, stopped 
payment of check which had been indorsed to mortgagee by assured when assured’s creditor 
garnished insurer, that mortgagee consulted assured regarding stoppage of payment held 
not to create agency relationship between mortgagee and assured so as to bind Gtortgagee 
by settlement. Missouri Building & Loan Ass’n v. National Liberty Ins. Co. (Mo.) 

579—In actions by insured on agreement of adjustment of loss under standard fire policies 
wherein insurers set up defense of rescission for misrepresentations as to cost of property 
excluding proof of circumstances under which credit allowances were made on merchandise 
destroyed or damaged by fire held error. In actions by insured on agreement of adjust- 
ment of loss under standard fire policies which obligated insurers to pay value of property 
destroyed, wherein insurers set up defense of rescission for misrepresentations as to cost 
of property, excluding evidence of market value of property held error. Matteo Kaplan et 
al. v. Girard Fire & Marine Ins. Co. et al. L eee 

579—Agreement by which automobile indemnity insurer settled action. against insured held. not 
binding upon insured, as regards whether judgment could be entered against insured on 
agreement when insurer’s check given in settlement remained unpaid. Countryman v. 
Breen. (N. Y.) 

579—Acceptance by beneficiary of life policy containing double indemnity accident clause of 
check for face value of policy, which amount insurer was bounded in any event to pay, 
held not to have affected an accord and — precluding action for double indemnity. 
Graham v. New York Life Ins. Co. (Wash.) 

579—Rescission of simple contract of release of liability under accident policy, consideration for 
which was immediate and unconditional payment and not promise to pay, would be war- 
ranted on ground of material breach and failure of consideration, where no payment was 
made for 90 days after release was entered into. Singer v. General Accident, Fire & Life 
Assurance Corporation, Ltd. (Wis.) 3 


XVI. Right to Proceeds. 


§ 580. ats a TO OWNER OF PROPERTY OR INTEREST INSURED. 

(1) n general. 
580(1)—Bailor of goods ‘ ‘held in trust” by assured, within fire policy covering goods held 
by assured in trust or on commission, held entitled to sue on policy without requesting 
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assured to bring suit, where insurer settled with assured yy exeenedd “ owner’s 
claim. Wexler v. National Ben Franklin Ins. Co. et al. (N. 
(2). Property subject to mortgage or other lien. 

580(2) -Mortgagor held entitled to recover on fire policy issued to mortgagee covering mort- 
gagee’s equity in mortgaged property where insurer, after being informed by mortgagee 
that it had no further equity, accepted mortgagor’s check and cashed it in payment of 
premium for full year after ee on check description of insured property. Fire Ass’n 
of Philadelphia v. Eldridge. (Ark.) 

§ 581. POLICY PAYABLE TO OR FOR BENEFIT OF MORTGAGEE OF PROPERTY 

INSURED. 

581—-Where mortgagee became purchaser at foreclosure sale, his status became that of owner 
rather than creditor as regards right to recovery under mortgage clause of fire policy. 
Provision in mortgage clause of fire policy that policy should not be invalidated as to 
mortgagee by foreclosure held to refer to status existing at time of loss and not to for- 
feiture of his right after loss occurred. Mortgagee purchasing property covered by fire 
policy containing mortgage clause for full amount at foreclosure sale after fire had no cause 
of action on fire policy. tna Ins. Co. v. Baldwin County Building & Loan Ass’n. (Ala.) 

581—Signing by soliciting agent of “loss payable” clause in fire policy held binding on insurer, 
where insurer, at agent’s request, attached mortgage clause in favor of designated party 
and returned policy to agent. Acts of mortgagee in procuring fire policy on mortgaged 
property held binding on purchaser from mortgagor, where mortgagee, with purchaser’s 
consent, acted to protect both their interests in property. Stoner et al. v. First American 
Fire Ins. Co. of New York. (Ia.) 

581—Mutual insurance company held not prohibited by law from placing “‘loss payable clause” 
in fire policy for benefit of mortgagee who was not member of insurance association. 
Union Central Life Ins. Co. v. Clinton Mut. Ins. Ass’n et al. (Ohio) 

581—-Basic difference in effect between “loss payable clause” in fire policy and “standard 
mortgage clause” is that the former is subject to such defenses as insurer may have 
against the mortgagor, while the latter is not. Standard mortgage clause in fire policy 
creates in mortgagee’s favor insurance tract separate, distinct, and independent from that 
constituted between mortgagor and insurer ~ other provisions of policy. Overholt et ux. 
v._ Reliance Ins. Co. of Philadelphia. (Pa.) . 5 

581—Clause in fire policy providing that loss shall be payable ‘to third party as first mortgagee 
requires that such party have a meactanee on the property. First National Bank of 
Charleroi et al. v. Newark Fire Ins. Co. (Pa.) 

581—Fire policies having standard mortgagee clauses in favor of first and second mortgagees 
contained three separate and largely independent contracts running in favor of three 
different persons whereby insurers agreed to indemnify in case of loss by fire, in order 
and to extent of their respective we interests, first mortgagee, second mortgagee, and 
owner. Kimberley & Carpenter, Inc. v. Fireman’s Fund Ins. Co. (U. S.) 


§ 582. a rah BENEFIT OF PARTIES INTERESTED IN PROPERTY 
INSURED. 
582—-Owner insuring property against loss or damage by fire may have loss payable to creditor 
of — third party beneficiary. First National Bank of Charleroi et al. v. Newark Fire 
ns. Co. (Pa.) 


§ 583. LIFE OR ACCIDENT POLICY PAYABLE = TO INSURED, HIS REPRESENTA- 
TIVES, OR ESTATE. 
-(1). In general. 
583(1)—That husband had paid premiums on life policy issued to wife but naming no bene- 
ficiary held not to entitle husband to maintain action to “eer on Leroi Pendleton 
v. Metropolitan Life Ins. Co. (La.) : : 
(2), Policy payable to relative or person conse entitled. 
583(2)—-Person paying premium on industrial policy upon life of another has equitable lien 
upon proceeds after death of insured. Estate of insured held not entitled to proceeds of 
industrial policy, where equitable lien of third person for premiums paid on policy would 
completely exhaust proceeds thereof. In re Krasnofsky’s Estate. (N. Y.) 
583(2)—Promise of insurer’s agent, made to insured’s former wife whe procured life policies 
and paid premiums, that she was beneficiary and that she would receive money, constituted 
election by insurer to designate former wife as beneficiary although policies contained 
facility of payment clause authorizing payment to any person equitably entitled thereto. 
Weiss v. Prudential Life Ins. Co. et al. (N. Y.) 
LIFE OR ACCIDENT POLICY DESIGNATING BENEFICIARY. 


RIGHTS OF PERSONS DESIGNATED IN GENERAL. 
(1). In general. 

-585(1)—To defeat rights of beneficiary, it must appear that act relied on was broad enough 
to have that effect, and is not to be extended upon any theory that insured’s estate or 
general creditors have equitable claim upon insurance fund. Allen v. Home National 
Bank. (Conn.) 

585(1)—Whether policy provision confers rights only on immediate parties to exclusion ‘of 
beneficiary depends on intent of parties to contract determined from provisions thereof in 
light of circumstances existing when it was issued. Transactions between insured and 
beneficiary after issuance of policy cannot affect insurer’s obligation unless they fall 
within provisions for beneficiary’s protection, or unless insurer becomes party to transac- 
= a estoppel or under equitable principles. Shaw v. Hancock Mutual Life Ins. Co. 

onn 

585(1)—Where father who insured son’s life was named as beneficiary and took possession of 
policy, but policy provided that disability allowances were payable to son, that loans on 
policy would be made only to son, that surrender value of policy belonged to him, and he 
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could assign policy and had privilege of changing beneficiary, son was payment neers 
of contract and owned chose in action represented by policy. Grosz v. Grosz. (Ore.) 
(3). Policy payable to wife. 

585(3)—Under policy providing that any indorsement appearing on policy should be on 
thereof, beneficiary designated in indorsement appearing at end of policy held entitle 
benefits under policy as substituted beneficiary, as against contention that he was ie 
lawful husband of insured and that named beneficiary was designated as husband, since 
insured was free to select any beneficiary she wished, and title of husband added to 
beneficiary’s name was mere discriptio persone. Moore v. Hendley et al. (Colo.) 

585(3)—Insured’s divorced wife, who was named beneficiary under life policy, had insurable 
interest in insured’s life after divorce, where she had judgment for alimony. Insured’s 
first wife, who was named beneficiary in life policy and who subsequently obtained divorce 
and judgment for alimony, held entitled to proceeds of policy as against second wife and 
administratrix in absence of change of beneficiary. Tromp v. National Reserve Life Ins. 
Co. et al. (Kan.) ; 

585(3)—Common-law wife who was without her ‘knowledge made ‘beneficiary of employee’s 
group policy wherein she was referred to as insured’s wife held entitled to benefits of 
policy which was payable to insured’s “wife,” as against claim of insured’s father and 
administrator of insured’s estate. Yett’s Adm’r et al. v. Yett. (Ky.) ) 1236 

(4). Policy payable to wife and children. 

585(4)—Widow who was married to insured after issuance of group life policy, and was 
thereafter divorced but remarried insured before his death, held entitled to insurance as 
against claim of children, where policy provided for preferential payment to widow as 
beneficiary. and then to children. Dennis _v. Equitable Life Assur. Soc. et al, (Ark.) 

585(4)—Disability benefits under life policies belonged to insured prior to his assignments of 
-“s benefits to his wife, notwithstanding that policy was payable to his wife. Horowitz 

Weinberg et al. (N. Y.) 

$85(4)—Rights of insured under group policy held determined by his status as employee at 
time of his death. Ozanich v. Metropolitan Life Ins. Co. Pa.) 

585(4)—Executors of father’s estate, who were designated A of son’s life policies, 
were eligible to take proceeds thereof, where father’s estate held bona fide debts against 
son in amount in excess of such policies. Second National Bank of Houston et al. v. 
Dunn et al. (Tex.) 

§ 586. ——- VESTED INTEREST OF BENEFICIARY. 

586—Beneficiary under group policy designating classes of preference beneficiaries must be 
determined as of death of insured, and prior to that time no particular individual has 
vested interest in policy. Dennis v. Equitable Life Assur. Soc. et al. (Ark.) 950 
—While named beneficiary secures only contingent interest in life policy providing for change 
in beneficiary by insured, subsequent agreement of insured to make wife sole, irrevocable 
beneficiary of policy in consideration of property settlement in contemplation of divorce, 
vests wife with equitable interest in policy which may not be defeated without her consent. 
In suit to determine right to proceeds of endowment life policy, payment of premiums on 
policy from community funds of insured and first wife during time of their marriage or 
from insured’s property held not to affect right of first wife to proceeds of policy under 
agreement of insured to constitute her irrevocable and sole beneficiary of policy. Mutual 
Life Ins. Co. of New York v. Franck et al. (Cal.) ‘ 

586—Where right to change beneficiary is reserved to insured in life policy, interest of bene- 
ficiary is deemed to be vested although qualified, in that it is — to be defeated by 
exercise of right reserved. Allen v. Home National Bank. (Conn.) 47 

586—Where right to change beneficiary is reserved in policy, beneficiary first named acquires 
no vested interest in policy, and insured may at any time change beneficiary. Bennett v. 
Union Central Life Ins. Co. et al. (Ta.) ‘ 715 

586—-Where insured reserved right to change beneficiary, named beneficiary, prior to insured’s 
death, had_no vested interest in benefits under life policy. Tromp v. National Reserve 
Life Ins. Co. et al. (Kan.) : 

586—Bereficiary has no vested interest in life policy. but has mere expectancy which may he 
terminated bv insured at any time. New York Life Tns. Co. v. Wright et al. (Mo.) 1900 

586—Person named as beneficiary of life policies by indorsement thereon reserving right to 
make further and different designation of beneficiary acquired no vested rights in policies 
4 “ to change. Witt v. John Hancock Mutual Life Ins. Co. of Boston, Mass. 

586—Where life policy contained provision that, where there was no written assignment of 
policy on file with insurer, insured could change beneficiary, father who obtained insurance 

for son and was named es had no vested interest in policy as regards disability 

payments. Grosz v. Grosz. (Ore.) 

Where wife of insured failed to prove contract giving “her status of donee beneficiary of 
life policies which reserved right to change beneficiary, wife had no vested right in pro- 
ceeds of policy, but mere expectancy. Fidelity Trust Co. v. Travelers’ Ins. Co. et al. 
(Pa.) 1034 
586—Where insured reserves right to change beneficiary, named beneficiary has mere cavemen 

and not vested right or interest. Davis v. Acacia Mutual Life Ins. Co. (S. C.) . . 107 
586—-Insured’s wife named as beneficiary in life policy wherein insured had reserved no power 
to change beneficiary held to have acquired vested interest in policy. Pennsylvania Co. 


for Insurance on Lives and Granting Annuities et al. v. Commissioner of Internal Revenue. 
(U. S.) Pk iil wink Maia ae aS eae naaice. el 


§ 587. CHANGE OF BENEFICIARY. 


587—Statement of insured, after being taken to hospital, that group insurance money should 
be paid to his children held insufficient to fix beneficiaries, where beneficiary agreement 
provided for preference of widow. Dennis v. Equitable Life Assur. Soc. et al. (Ark.) 950 
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587—-Payment of annual premium on life policy by person other than insured and insured’s 
wrongful attempt to change beneficiary of policy held insufficient to destroy validity of 
olicy or avoid binding effect of agreement of insured to make first wife sole irrevocable 
Chines of policy. Mutual Life Ins. Co. of New York v. Franck et al. (Cal.) 

587—Where no right to change beneficiary is reserved in life policy, rights of named bene- 
ficiary cannot be impai by aeieek, and insurer without consent of beneficiary. Pro- 
vision in life policy designating method in accordance with which beneficiaries may be 
changed are inserted for benefit of insurer, where assignment of life Policy is not to 
insurer but to stranger to original contract, provision in policy permitting change of 
beneficiary only where policy has not been assigned is for benefit of assignee as well as 
insurer, and rights of assignee cannot be materially affected by change of beneficiary with- 
out his consent while policy is assigned, and insurer cannot waive rights of assignee. 
Rights may be created in persons named as beneficiaries of life policies in or in accord- 
ance with provisions of policy, so that such persons may require that change of bene- 
ficiary, to affect their rights, must be in manner specified in policy. Unless rights have 
arisen in assignee or persons named as beneficiaries of life policy to require that change 
in beneficiaries shall be in: accordance with terms of policy, requirement in policy as to 
method by which change of beneficiary shall be brought about may be waived by insurer. 
Where assignees or beneficiaries of life policy have rights which entitle them to require 
that change of beneficiary must be in manner specified in policy to affect their rights which 
have arisen under policy, power of insured, with consent of insurer, to change beneficiary 
without complying with policy held limited only so far as is necessary to protect such 
rights. Where assignments of life policies were made while policies were payable to 
insured’s executors, administrators, and assigns, and notices of subsequent change of 
beneficiaries were made upon forms prepared by insurer, and upon each notice secretary 
of insurer signed statement that insurer consented to change, insurer waived limitation in 
policies that no changes in beneficiaries could be made after assignment, and change in 
beneficiary after assignment was effective to vest person designated as beneficiary after 
change with right to proceeds of policies over amount which assignment secured. Allen v. 
Home National Bank. (Conn.) 


Insurer can waive provision requiring ocieniiiititats of life policy for indorsement as 
condition to change of beneficiary. Original beneficiary in possession of group life policy 
could not require insurer to exact strict compliance with policy provisions as condition to 
changing beneficiary or to adopt precautions against false statement by insured that he 
had lost or mislaid original certificate, where insurer had no notice that original bene- 
ficiary claimed policy as gift from insured. Original beneficiary under group life polic 
who claimed proceeds of policy before insurer made payment to estate, in accordance with 
change of beneficiary, held not entitled to recover thereon from insurer, where change was 
lawfully accomplished and insurer before payment had no notice of original ers 
claim as donee of policy. Shaw v. John Hancock Mutual Life Ins. Co. (Conn.) 


587—Where right to change beneficiary is reserved in policy, beneficiary first named acquires no 
vested interest in policy, and insured may at any time change beneficiary. Beneficiary for 
specific purpose, under policy in which right to change beneficiary is reserved to insured, 
has such vested interest in policy under agreement between parties that beneficiary shali 
not be changed, or under circumstances which would render it inequitable to permit change 
as will deprive insured of right to make change. Where policy gave insured right to 
change beneficiary, insurer held authorized to pay proceeds in accordance with insured’s 
directions changing beneficiary, thus depriving receiver of original beneficiary of claim to 
such proceeds, where insurer’s knowledge that first beneficiary paid premiums and that 
its financial condition necessitated loan on policy to cover premiums was only indication to 
insurer that beneficiary had vested interest in policy and there was no showing that insur- 


ance was taken out for specific purpose. Bennett v. Union Central Life Ins. Co. et al. 
(Ta ; 


Where valuable consideration in money or services is paid for naming of beneficiary in 

life policy, equitable interest in policy is created and beneficiary cannot thereafter be 
changed. Where beneficiary has no equitable interest in life policy, beneficiary may be 
changed or subsequent assignment made if policy reserves right to so change or assign. 
Where agreement at time beneficiary of life policy was named provided that beneficiary 
should support insured’s parents, that policy should secure money previously advanced to 
insured by parents and money loaned at that time, beneficiary who carried out agreement 
held to have equitable interest in her own right and as trustee entitling her to insurance 
as against subsequent assignee or beneficiary subsequently named. Attna Life Ins. Co. 
of Hartford, Conn. v. Morlan et al. (Ta.) : 


587—Under provision of life policy that beneficiary could his angel without notice, letter 
mailed by insured requesting change of beneficiary in compliance with requirements of 
insurer held sufficient designation of change of eenrnanids In re Idaho Mutual Ben. 
Ass’n, Inc. (Idaho) 

587—Lodge named as alternative beneficiary neaahy pene years cher a execution a policy held 
entitled to proceeds of life policy notwithstanding statute which prohibited receiving appli- 
cation or writing life policy unless beneficiary had insurable interest or was related to 
insured where there was no suggestion that change of beneficiary was made to evade statute, 
since statute did not purport to restrict insured’s right to change beneficiary or to assign 


beneficial interest in policy. Salem Lodge, No. 21, F. & A. M. v. Swails. (Ind.) 
587—-Beneficiary has sufficient right in life policy to enable him to maintain action, after 
insured’s death, to nullity change from laneacll to another beneficiary on ground of fraud 
or undue influence or insanity. Exercise of influence by wife to get life insured to fulfill 
his duty to provide for wife after his death py changing beneficiaries in policy would not 
invalidate change on ground of undue influence in procuring change, so long as wife used 
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no improper means, and her acts would not be measurable by standards applicable to those 
seeking advantage that is not of right. New York Life Ins. Co, v. Wright et al. (Mo.) . 1000 

587—Where insured delivered to his former wife, who was employed in local insurance office, 
signed request for change of beneficiary of his insurance from his then wife to former 
wife, but failed to bring policy to office on following morning as requested so that it could 
be sent to home office to effect such change, although insured examined policy durin 
evening, insured’s wife held entitled to recover on policy as beneficiary where insur 
died before noon of day following signing of request for change, since insured had not 
done =a in his power to effect change of beneficiary. Mutual Life Ins. Co. of 
New York Seens et al. (N. 

587—Provision of life policies that change of beneficiaries could be accomplished ‘only with 
consent of insurer by indorsement on policies held for benefit of insurer, and subject to 
waiver by insurer. Right of insurer to waive provision of life policies that beneficiaries 
could be changed only with its consent indorsed on policies, and to pay person designated 
as beneficiary at time of insured’s death, held not affected by fact that waiver was 
procured after lapse of — by false representation that policies were lost, or by 
insurer’s knowledge that former beneficiary was asserting equitable claim based on status 
as creditor and prior designation as beneficiary. Former beneficiary has no veto power 
over right of insured to change beneficiary, and hence cannot assume to exercise such 
veto power by refusing to give up policy. Lack of possession of life policy held not to 
prevent insured from changing beneficiary. Witt v. John Hancock Mutual Life Ins. Co. 
of Boston, Mass. (N. Y.) 

587—Where life policies were purchased by partners at partne rship’s expense to repres sent value 
of partners’ interest in good will of firm and solely to avoid difficulty of appraising value 
of good will upon death of either partner, wife named as beneficiary in partner’s policies 
held not a “donee beneficiary” and could not recover proceeds of policies where insured 
changed beneficiary before his death, since mere fact that one may possibly benefit from 
contract if it is carried out as first written does not make him “donee beneficiary” thereof. 
Partners’ agreement that life policies represented their individual interest in good will 
of partnership and their conduct, which was consistent with such agreement, held authorita- 
tive interpretation of agreement and binding on deceased partner’s wife in her action for 
proceeds of policies, on theory that she had vested interest therein as original beneficiary. 
notwithstanding change of beneficiary before insured’s death. Fidelity Trust Co. v. 
Travelers’ Ins. Co. et al. (Pa.) 1034 

587—Beneficiary’s expectancy, while subject. to ‘change. by insured is entitled to protection 
which policy gives it, and may not be defeated except in contract method. Where policy 
prescribes plan for ‘changing beneficiary, there must be at least substantial compliance 
therewith. Provision in life policy that insured may change beneficiary at any time, pro- 
viding policy has not been assigned, by filing with association written request, held not to 
authorize change of, beneficiary where loan was made insured by insurer on policy and 
policy ned. been assigned to insurer to secure loan. Davis v. Acacia Mutual Life Ins. 
Cs, (3. €.) 

587—Reservation by insurance company of authority to change plan in rating ‘class or amount 
of insurance applied for held not to include authority for substitution of different bene- 
ficiary from that named in application. Changing by insurer of beneficiary named in appli- 
cation for life policy on theory that it appeared on face of application that beneficiary was 
unrelated to insured held not justified, where insured filed application and paid premiums, 
since in such case insured may designate whom he wishes as beneficiary without invalidating 
contract. Where insurer’s changing of beneficiary named in application for life policy to 
“Estate of insured’? was unauthorized, mere delivery of policy to and acceptance by 
insured held insufficient to constitute ratification of change of beneficiary; hence intended 
beneficiary, and not insured’s administrator, was entitled to proceeds of policy. Require- 
ment in option reserved by insurer in application for life policy that insurer, upon making 
change at variance with application, should prepare and submit policy on different plan, 
held to contemplate calling insured’s attention to change, and mere delivery of policy to 
insured was insufficient to constitute ratification of change of beneficiary as regards rights 
of beneficiary and insured’s administrator to proceeds of policy. Merriam v. National 
Life & Accident Ins. Co. et al. (Tenn.) 


587—Where judgment in divorce suit fixed title to goliey on , Redhends life in husband, but 
husband, notwithstanding court’s aid, was unable to obtain possession of policy from 
divorced wife so that he could send policy to insurance company for change of beneficiary, 
and wife’s name, therefore, still remained indorsed on policy as beneficiary, when husband 
died, policy stood as though no beneficiary had been named, and was payable to husband’s 
administrator for benefit of his heirs. Where divorce suit judgment fixed title to policy 
in husband’s life in husband, but husband was unable to obtain policy from his divorced 
wife, who was named as beneficiary and had possession of policy, husband’s administrator 
held entitled, in insurer’s interpleader suit, to the proceeds of the policy, notwithstanding 
policy provision that change of beneficiary should become effective only on insurer’s indorse- 
ment of change on the policy, since provision was for protection of insurer only, and was 


waived by — interpleader bill gre depositing amount of policy in sey of court. 
Sbisa et al. v. Lazar et al. (U. S.) 


587—In absence ie reservation in life policy authorizing change in beneBitlatics, no ‘right of 
change exists. Where right to change beneficiaries is reserved in life policy, language of 
reservation clause must determine extent of right. Where life contract contains numerous 
provisions dealing with beneficiaries and changes of beneficiaries, courts must construe all 
of them together and give effect, if possible, to all provisions. Under life policy reserving 
in main body unlimited right to change beneficiary and providing in subsequent paragraph 
for designation of new beneficiaries with or without reserving right of revocation, insured 
held not limited to one change of beneficiary where he failed to make reservation of right 
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to make second change when first change was made. Insured held not precluded from 
changing beneficiary of life policy who was insured’s wife, in accordance with reservation 
in policy, before amendments to statute preventing divesting of rights of married woman 
beneficiary without her consent. Amendments to statute preventing divesting of rights of 
married woman beneficiary which were passed after life insurance contract was executed 
held not to affect right to change beneficiary who was insured’s wife, since parties’ rights 
were fixed when contract was executed. Hintz v. Hintz et al. (U. S.) ... 

587—Beneficiary of life policy cannot be deprived of his rights as such except by strict com- 
pliance with provisions of policy for change of beneficiary, and beneficiary’s rights become 
vested on insured’s death, in absence of change of beneficiary prior thereto. Second 
National Bank of Houston v. Dunn et al. (Tex.) 

587—-Parents’ action in receiving insured into their home, and caring for insured all through 
illness resulting in his death, held adequate consideration for insured’s change of bene- 
ficiary, in life policy, from wife to father, as against contention that parents’ services 
were aga and that change of beneficiary was an invalid gift of community an 
Johnston Johnston et al. (Wash.) .. 

§ 588. — “SURRENDE R OF POLICY AND ISSUE OF NEW POLICY. 

588—Under ide policy providing for payment of cash surrender value upon written applica- 
tion by owner and legal surrender of all claims thereunder, consent of named beneficiary, 
who by virtue of insured’s failure to reserve power to change beneficiary was owner of 
vested right in policy, held necessary to accomplish surrender of policy for cash payment. 


Pennsylvania Co. for Insurance on Lives and Granting Annuities et al. v. Commissioner 
of Internal Revenue. (U. 


S.) 
§ 590. RIGHTS OF CREDITORS. 


590—Where indorser of corporation notes took out life policies, designating as beneficiaries 
executors of estate of his father, who had guaranteed notes, executors, who had paid notes 
and taken assignment thereof, held entitled to apply proceeds of policies on other debts 
owing by indorser to estate and sue coindorsers on notes, though indorsers in procuring 
policies intended to protect coindorsers against payment of notes sued on and part of pre- 
miums was paid by maker corporation, where executors did not agree to apply proceeds 


against such notes and had no notice of insured’s intention. Second National Bank of 
Houston v. Dunn et al. (Tex.) 


§ 591%. INDEMNITY INSURANCE. 

591%4—Statute requiring that liability policy indemnifying against loss sustained by insured 
for damages to third person should contain provision that injured person should be entitled 
to maintain direct action against insurer for amount of judgment rendered against insured 
held to provide for direct cause of action against unincorporated insurance company issuing 


policy in view of preceding section of statute providing for such remedy 


against insurance 
corporations, 


Unincorporated reciprocal indemnity association held “insurance company” 

within statute providing that person injured by holder of indemnity policy should be 
entitled to maintain direct action against insurer, notwithstanding provision of policy that 
no action should lie against insurer unless brought by insured to recover for moneys 
actually paid in satisfaction of judgment. Casualty Reciprocal Exchange of Kansas City, 
Mo. v. Bounds. (Ark.) oe 

591!,;—Insurance policy carried by armored truck service company held liability policy on 
which party sustaining loss of money intrusted to company could not sue insurer alone 
before recovery of judgment against assured. Miami Jockey Club v. Union Assurance 
Society, Limited. (Fla.) ; 

591!14,—-Motorist. who was struck by truck, operator of which had license as motor carrier, 
held entitled to maintain action directly against insurer of motor carrier’s liability policy. 
Dunn et al. v. Jones et al. (Kan.) 1417 

6912,;—Injured person suing on automobile liability policy stood in insured’s place and had 
no greater right than insured. Sun Indemnity Co. v. Dulaney. (Ky.) 1420 

§9114--Stipulation in automobile liability policy that no recovery against insurer should be 
had until amount of assured’s obligation to pay should be finally determined, either by 
judgment against assured after actual trial or by written agreement of assured and claim- 
ant, and insurer must yield to statute which allows injured person to bring suit against 
insurer without making insured a party thereto. Ruiz v. Clancy et al. (La.) 

591%2—-Where automobile liability policy insured assured against damage to property of others 
as result of accident, and judgment recovered by third party against assured was uncol- 
lectible, third party could recover amount of judgment and costs from insurer. Tuck v. 
Commercial Standard Ins. Co. of Dallas, Tex. (La.) ; 1123 


5911,—Injured party’s recovery of judgment against motorist protected by compulsory motor 
vehicle insurance policy entitled injured party to decree authorizing payment to him by 
insurer, notwithstanding injured party was employed by insured motorist who was not 
insured under Workmen’s Compensation Act, and notwithstanding injured party was 


eperating the insured automobile at time injury was sustained. Adams v. American 
Employers Ins. Co. of Boston et al. (Mass.) i 


59114—-Compulsory automobile liability insurance statutes orevide ‘tn security in collection of 
compensation for damages sustained without fault by travelers on highway through negli- 
gent operation of automobiles, but do not make avalible to judgment creditor proceeds of 
policy unless judgment debtor falls within definition of one assured under terms of 
policy. Person whose name was substituted on certificate of compulsory automobile liability 
insurance after registration of automobile by alteration of owner’s name, which app peared 
thereon at time of execution, held not directly insured by policy so as to impose iability 
on insurer for judgment against such person for injuries received in operation of auto- 
mobile covered by policy, regardless of whether application for registration in name of 
such person, which was attached to certificate, or certificate was filled out and signed 
first. Liability of insurer under compulsory automobile liability pelicy cannot be stretched 
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beyond terms of certificate in light of governing statutes. In action to reach and apply 
toward satisfaction of judgment proceeds of compulsory automobile liability policy, insurer’s 
defense based upon certificate of insurance showing issuance of policy to person other 
than judgment debtor to whom no policy was issued held not affected by statutes provid- 
ing that insurer issuing certificate should be estopped to deny issuance of policy as set 
forth therein and that no statement made by insured in securing policy or registration of 
automobile should avoid policy. Contractual obligation of insurer under compulsory 
automobile liability policy is defined by insurance certificate and policy, and is not affected 
by conduct of applicant for registration of automobile not covered by insurance either in 
placing name on application for registration or otherwise. In suit to reach and apply 
toward satisfaction of judgment proceeds of compulsory automobile liability policy, liabil- 
ity of insured for indemnity for or protection to insured or any person responsible for 
operation of insured’s motor vehicle with his express or implied consent must be estab- 
lished. Leonardo v. De Vellis et al. (Mass.) : 
5911%4—In suit against insurer on automobile liability policy covering persons operating auto- 
mobile of named insured with her permission, judgment creditors of person operating auto- 
mobile at time of injuries had same right against insurer of judgment debtor and any 
estoppel or waiver inuring for benefit of judgment debtor obtained for them. Colby et al. 
v. Preferred Accident Ins. Co. of New York. (Me.) 
591!14—Where insurer was authorized to write policy insuring goods against loss or damage 
resulting from maintenance or use of automobiles and had accepted risk by delivering a 
policy, conditons of which had been performed by insured, obligations imposed by statute 
requiring such policy to contain provision that insolvency or bankruptcy of insured should 
not release insurer from payment of damages became by operation of law a part of 
contract. Statute requiring policies of insurance against loss or damage to property caused 
by motor vehicle to contain provision that insolvency or bankruptcy of insured should not 
release insurer is mandatory, and its effect is to give to injured claimant cause of action 
against insurer for same relief that would be due to solvent principal seeking indemnity 
after satisfaction of judgment. Primary purpose of requirement of statute prescrbiing 
standard provisions for Hability policies that automobile liability policy contain provision 
insuring owner against liability resulting from negligence of person legally using or operat- 
ing it with owner’s permission is to meet defense in action on policy that owner was not 
at time of accident, operating vehicle personally or by his agent, although it was being 
operated by member of his family or another with his consent, express or implied. Require- 
ment of statute prescribing standard provisions for liability policies that automobile lia- 
bility policy contain provision insuring owner against liability for damages for death or 
injuries to person or property, resulting from negligence of person legally using or oper- 
ating vehicle with owner’s permission, held to require provision as to death or injuries 
only if policy insured against bodily injuries and as to property only if policy insured 
against property damage, and hence standard provisions were not inapplicable to policy 
insuring trucker against loss or damage to property resulting from use of particular truck 
because provisions would require insurer to insure against death and personal injuries, 
although it was prohibited from doing so by another statute. Insurer of trucker against 
loss resulting from liability of trucker to others for loss or damage to merchandise caused 
by fire or overturning of particular truck was not relieved from liability by bankruptcy 
of trucker but was subject under standard provisions applicable to liability policies to suit 
by owner of merchandise where execution levied pursuant to judgment obtained by owner 
against trucker was returned unsatisfied because of bankruptcy of trucker. Skenandoa 
Rayon Corporation v. Halifax Fire Ins. Co. of Halifax, Nova Scotia. (N. Y.) = 
59114—Where automobile liability policy failed to obligate insurer, either by express terms, 
by implication, or when read in connection with statute prescribing standard provisions, 
to distribute amount of insurer’s liability as limited in policy ratably between estates 
of two parties killed in one accident, insurer on exhausing amount limited by payment of 
judgment first recovered held discharged from further liability by reason of accident. 
Court could not make new insurance contract by reading into automobile liability policy 
clause providing for ratable distribution of amount limited by policy in case more than 
one person was injured or killed in one accident, nor construe as providing for such 
ratable distribution clauses of policy which plainly did not warrant such construction. 
Stolove v. Fidelity & Casualty Co. of New York. (N. Y.) : ip ; 
5914%4—Under statute providing that policy against damage to property caused by “vehicle 
drawn, propelled or operated by any motive power” must provide that insurer would be 
liable to person damaged if insured could not pay because of insolvency, quoted phrase 
held to include tugboat, and hence insurer was liable for property damage caused by 
negligent operation of insured’s tugboat, although policy did - contain required pro- 
vision. Hinkle et al. v. Globe & Rutgers Fire Ins. Co. (N. Y. 1113 
5914%—Where insured appealed from judgment recovered against it by injured party without 
giving appeal bond and execution issued on judgment was returned unsatisfied, injured 
party nal maintain action against insurer notwithstanding pendency of appeal. Materazzi 
v. Commercial Casualty Ins. Co. (N. Y.) 1139 
59114—Where judgment was obtained by plaintiff, in action against owners of premises in 
which plaintiff resided, for injuries sustained caused by collapse of chair and execution 
was returned unsatisfied, judgment for plaintiff, in action against insurer of owners of 
premises who carried policy indemnifying them against loss because of iniuries sustained 
by any person upon the premises, was affirmed. Hall v. Columbia Casualty Co. (N.Y.) 1153 
5911%4—In action on automobile liability policy by insured to recover costs a attorneys’ fees 
incurred in defending suit against him by injured party, court might properly permit 
insured to amend pleading to show that such action was brought for beneht of officers of 
court and his attorneys. Universal Automobile Ins. Co. v. Culberson et al. (Tex.).. 927 
591%4—Under automobile liability policy insuring against direct loss by reason of lability 
imposed by law on insured for injuries, or accidental death suffered by any person, policy 
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held an indemnity obligation rather than liability contract and no cause of action against 
insurer accrued in favor of injured party, or insured, until after rendition of judgment 
against insured; hence joinder of insurer in injured person’s suit against insured was 
improper. Seaton et al. v. Pickens et al. (Tex.) St haga areata a tecid ate arsed elds 
59114—Injured party suing automobile liability insurer after recovering judgment against 
insured and failing to have it satisfied had no higher right to enforce policy after insured’s 
breach of condition of co-operation than insured if he were seeking indemnity. Storer v. 
Ocean Accident & Guarantee Corporation, Ltd. (U. S.) astral shy else 
$ 592. POLICY PROCURED WITH MONEY WRONGFULLY OBTAINED OR 
STOLEN. ‘ 
592—Creditor seeking to recover from estate proceeds of insurance policies on theory that all 
premiums thereon had been paid by funds embezzled from creditor held not to have sus- 
tained burden of showing that premiums had been paid from funds of creditor which had 
been appropriated by deceased except as to two policies. Generally, where person has 
embezzled funds and used them for payment of premiums for life insurance a trust is 
created in favor of person from whom they were embezzled and latter is entitled to such 
proportion of total insurance as amount of premiums which have been paid from embezzled 
funds bears to total amount of premiums paid. Creditor, whose funds were embezzled by 
deceased and used in paying premiums in taking out insurance policies, held entitled to 
recover such proportion of the total insurance as the amount of premiums paid from 
ernbezzled funds bears to total amount of premiums paid, as against contention that title 
to policies vested in beneficiaries thereof free from any trust under statute, since money 
so used by deceased did not belong to him and beneficiary could have no equitable claim 
to proceeds of policies. Jansen v. Tyler et al. (Ore.) ae 
592—Corporation, whose funds were wrongfully used by deceased offtcer for the payment 
of premiums on his life policies, held entitled to such proportion of total insurance as 
amount of premiums paid with misappropriated funds bore to total amount of premiums 
paid and proceeds of policy loan used to pay premiums should be apportioned in the same 
way and applied the same as a policy dividend, even though insured signed note for 
such loan. Corporate creditor, whose funds had been misappropriated by deceased officer 
to pay premiums on his life policies, held not te have waived rights in such policies 
because of resolution to that effect in minutes of corporation, where such resolution had 
not been approved by directors. Note given by corporation to insurance company for 
premium on deceased officer’s life policy was not a payment of the premium, and, where 
deceased eventually paid note and premium, his estate could be credited with same, in 
determining respective interests of corporation and estate in proceeds of policy, where part 


of premiums had been 1 with corporation’s funds misapproriated by deceased. Jansen 
v. Tyler et al. (Ore. ? Seca . 


§ 593. ASSIGNEE OF POLICY BEFORE LOSS. 


(1). In general. 

593(1)—Property settlement agreement executed between wife and insured whereby insured 
agreed to name children as beneficiaries of policies held to operate as equitable assignment 
of proceeds of policies to become due upon death of insured entitling children, as against 
executors of insured’s estate, to such proceeds upon insured’s death, notwithstanding 
insured, instead of naming children as beneficiaries, had merely executed assignments of 
policies to children and had subsequently canceled assignments for purpose of obtaining 
disability benefits. Mutual Life Ins. Co. of New York v. Henes et al. (Cal.) 


593(1)—Evidence held to show assignment of life policy absolute as against original beneficiary. 
Where insured, whom life policy gave right of assignment and right to change beneficiary, 
assigned policy to nominated beneficiary, insured retained no interest in policy, and original 
beneficiary could not recover thereon. New York Life Ins. Co. v. Hartford Accident & 
Indemnity Co. et al. (Ga.) ; 2 ‘ : . a 

593(1)—-Appointment of beneficiary under life policy gives him certain rights which continue 
unless beneficiary is changed, notwithstanding insured’s assignment of policy, and, upon 
death of insured, becomes absolute as against his creditors and his estate subject to rights 
of creditor assignees. Right of insured, reserving privilege to change beneficiary, to 
assign or pledge life policy, is superior to named beneficiary’s right to proceeds of policy, 
but such beneficiary’s right constitutes claim on all of title not disposed of by insured in 
exercise of his superior right. Kash’s Ex’r et al. v. Kash et al. (Ky.) 

(2). Assignment as security. 

593(2)—Statute providing that beneficiary of life policy shall be entitled to its proceeds as 
against creditors and representatives of person effecting policy held not intended to pro- 
hibit insured from executing instrument broad enough to defeat, at his death, rights of 
beneficiary, nor to deprive him of power of directing proceeds of policy to be applied by a 
pledgee to payment of debt before resorting to enforcement of mortgage executed by insured 
as additional security. Right of beneficiary named in life policy to proceeds of policy upon 
death of insured may be defeated by insured designating pledgee of policy as beneficiary 
for sum of his debt, or by directing pledgee first to resort to proceeds of policy before 
resorting to enforcement of mortgage, where debt is also secured by mortgage on real 
estate, and in either of such cases insurance as against beneficiary is made part of insured’s 
estate. Under mortgage providing that life policy had been assigned to mortgagee as 
collateral security for payment of loan, parties held to have intended, in event of insured’s 
death, that mortgagee should utilize proceeds of policy for payment of insured mortgagor's 
debt before resorting to enforcement of mortgage. Where language of mortgage and pro- 
visions of life policy and assignment evidenced intention of parties that, in event of 
insured mortgagor’s death, mortgagee, to whom policy was assigned as additional security, 
should utilize proceeds of policy for payment of mortgagor’s debt before resorting to 
enforcement of mortgage, designated beneficiary held bound, even as against insured’s 
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estate, by act of mortgagee in applying proceeds of ae to part of mortgage. Kash’s 
Ex’r et al. v. Kash et al. CUR i She eto nndnnen at eee ee acs eens 483 
593(2)—Insured’s pledge or assignment of life policy “to ‘bank prior ‘to death as collateral 
security gave to bank as pledgee or assignee right to collect and realize upon pledged or 
assigned policy, regardless as to who retained technical legal title. ‘Whatever legal title to 
deceased insured’s life policy was possessed by his executrix was subject to all of the 
contract rights which bank as pledgee or assignee of policy had during insured’s lifetime. 
Jurisdiction acquired by court of common pleas over controversy between executrix of 
deceased insured and bank, as pledgee of insured, as to right to proceeds of policy, was 
not affected by act of receiver in presenting his claim on collateral note at audit of 
executor, since receiver properly might pursue concurrently his remedy in orphans’ court 
on principal obligation and remedy in common pleas court on security. First National 
Bank of New Wilmington, to use of Wilson v. Getty. (Pa.) 88 
593(2)—Where insurer agreed with insured to make loans on assignment of ‘policy’ as ; security, 
and insured reserved right to change beneficiary at will, as between parties to contract, 
right to obtain loans was paramount to any right of beneficiary who had only an expectancy 
which could be defeated at any time during life of insured. Where insured assigned policy 
to secure loan made thereon by insurer, insurer’s failure to secure beneficiary’s signature 
to all loan notes held not to authorize beneficiary’s recovery of proceeds of canceled policy, 
on ground that assignment was invalid where beneficiary had no vested interest in policy 
because of insured’s power to revoke her appointment. Where life policy was assigned by 
insured to insurer to secure loan, and insurer withheld right to cancel policy should loan 
and interest thereon exceed reserve, notice of cancellation of policy given to insured held 
to preclude beneficiary from recovering on policy <2) nner s eee was 
revocable. Davis v. Acacia Mutual Life Ins. Co. (S. C.) .............. ; a  . 
§ 594. ASSIGNMENT OF CLAIM FOR LOSS. 
594—Provisions of life policy that terms thereof should not be varied except by written 
agreement and that assignment or pledge of policy should be void: held not binding on 
beneficiary after policy had become liquidated demand. Insurer paying proceeds of life 
policy to beneficiary after notice of power of attorney authorizing collection of proceeds 
by funeral directors held liable to funeral directors for unpaid balance of debt upon which 
proceeds of policy were to have been —-. National Life & Accident Ins. Co. v. 
S5GRe FURS THE: CRORE on cixcweCccsta sc eeceracusenes 5 aie benin 


XVII. Payment or Discharge, Contribution, and Subrogation. 


§ 597. TIME FOR PAYMENT. 
597—Insurer’s denial of liability for total disability under group policy waived right to have 
employer direct method of payment. Insurer’s denial of liability for total disability under 
group policy held waiver of provision for delay in payment until six months after filing of 
roof of claim, and hence award of interest on judgment against insurer from date fixed 
in proof of claim as of total eee was not error. Equitable Life Assurance Society 
Oh TUNCOG  SANORS: V. DECEMMNNMS, COON oa iii ws rinin 4.50 snininsng asin ese uemsercAnedimns 826 
597—Where insurer waived furnishing of proof ‘of total disability under life policy, disability 
benefits became due when proof was waived and not when canes commenced. Missouri 
State Life Ins. Co. v. Carroll. (Okla.) aa .. 518 
§ 598. INTEREST ON AMOUNT OF LOSS. 
598—Order requiring insurance company to pay interest on fund which it deposited in court 
for determination of rival claims held not improper, where insurance company failed to 
file interpleader within reasonable time after dispute arose, but waited until it was sued. 


Dennis v. Equitable Life Assur. Soc. et al. (Ark.) 950 
598- -Where bank, which was one of trustees of paler ee insolvent soon after death of 
insured, and was liquidated, insurer held not relieved of duty to pay insurance immedi- 


ately on receipt of proof of insured’s death and was liable to trustee who was successor 
to the bank and original trustee for interest on — retained by it until after appoint- 
ment of successor trustee. Security Nat. Bank et al. Travelers’ Ins. Co. (N. C.) 1019 
598—Interest on judgment for fire policy loss held to van “from date 60 days after proof of 
loss was furnished, as provided for in policy, and not from date of fire. Franklin Fire 
Ins. Co. v. Coleman et al. (Tex.) 895 
598—Insured, being entitled to recover disability benefits and premiums paid after disability, 
held entitled to 6 per cent. interest from date when each disability payment fell due and 
eoch premium was paid. Horwitz et ux. v. New York Life Ins. Co. (U. S.) .. 1182 
§ °99. MODE AND SUFFICIENCY OF PAYMENT. 
5°9--Where industrial life policies named insured’s infant son as beneficiary subject to facility 
of payment clause, insurer’s use of part of insurance at request of insured’s sister who 
was guardian of beneficiary to reimburse undertaker for funeral and cemetery expenses 
constituted part performance of insurance contract. Norris v. John Hancock Mutual 
Life Ins. Co. (Md.) 7 aaely sd aa ahi-ie oe PREG aa ee 
599— —ae advanced to bailor by insurer under excess fire olicy to cover loss caused 
by fire while goods were in possession of bailee for hire ze, pel mere loan which did not 
bar bailor’s action on fire policies carried by bailee, where receipt signed by bailor 
stipulated that money was advanced by insurer as a loan which bailor was to repay out of 
any sum he should recover on his claim for such fire loss. Wexler v. National Ben 
Franklin Ins. Co. et al. CW. oon oo c ohne deco snes ecnesansgenesseaecnaens 363 
599—That automobile liability insurer had paid judgment obtained against it in connection 
with death of one party in accident in its capacity as surety on appeal undertaking in 
such case held not to prevent such payment being a complete discharge of insurer’s liability 
by reason of such accident where payment had exhausted amount limited by policy. 
Stolove v. Fidelity & Casualty Co. of New York. (N. Y.)......... 0.00.0 cee eee eens 419 


§ 602. DAMAGES FOR REFUSAL OF PAYMENT. 
602—Insurer held not relieved from liability for penalty and attorney’s fee for failure to pay 
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on life policy on ground that insured’s administrator sought recovery for greater amount 
than was due, where mistaken calculation made discrepancy of about $3 as to amount of 
interest owing to insurer, and such interest was upon a separate loan contract which was 
connected with policy only because policy was security for repayment of loan. Federal 
Life Ins. Co. v. Pearrow. (Ark.) 

602—Insurer, who denied liability on fire policy and compelled insured to bring suit to collect 
amount due on policy, could not escape liability to insured for statutory penalty and 
attorney’s fee by making tender of face of policy, sag interest and costs, less unpaid 
sremium. Where insurer denied liability on $2,500 fire policy and compelled insured to 
Silos suit to collect amount due upon policy and thereafter tendered face of policy, plus 
interest and costs, less unpaid premium, allowance of $200 attorney’s fee to insured beld 
not excessive in view of amount involved, investigation of law, filing of suit, and prep- 
aration for trial. Commercial Union Assurance Co. v. Leftwich. (Ark.) 

692—-Refusal to impose penalty on insurance company or to charge it with attorney’s fee held 
not error in action on policy involving rival claims, where company when sued did not 
dispute its liability. Dennis v. Equitable Life Assur. Soc. et al. (Ark.) 950 

602—Where amount of verdict assessing insurer’s liability is substantially less than amount 
claimed in proofs of loss and sued for, verdict for attorney’s fees and damages is unau- 
thorized. Firemen’s Ins. Co. v. Larsen. (Ga.) 1096 

602—Insurer who defended suit for total disability benefits under group policy on ground that 
insured, whose left leg was rendered practically useless by injury, was not totally disabled 
within terms of policy, held not liable for statutory penalty for making arbitrary delay in 
payment of insurance. Marshall v. Metropolitan Life Ins. Co. (La.) 
Where letters written by insurer refusing to pay total and permanent disability benefits 
provided for by rider of life policy gave an arbitrary and talse basis therefor, and to 
state apparent reason, misconstrued terms and effect of rider, recovery for vexatious delay 
held proper. Layton v. Metropolitan Life Ins. Co. (Mo.) a Vinee Spt ar aldice 5 
—Penalty for vexatious refusal to pay proceeds of policy can be assessed only where 
evidence and circumstances show onan was willful and without reasonable cause as 
facts would have appeared to reasonable man before trial, and not merely because judgment 
after trial is adverse to insurer’s contention. Insurer in good faith can contest issue 
of fact as well as open question of law without subjecting himself to penalty for vexatious 
refusal to pay proceeds of policy. St. Clair v. Washington Fidelity National Ins. 
Co. (Mo.) OE 

602—On defendant insu 


appeal. Gibbs v. First National Ins. Co. of America. (Ore.) - 157 

602—-Award of $720 actual damages and $780 punitive damages held not excessive for fraudu- 
lent breach of life, accident, and health policy providing for monthly payment of $60 for 
disability and $1,500 for natual death and $3,000 for accidental death, where insured was 
disabled for two months prioz to breach and died pending action on policy. Mitchell v. 
Mutual Ben. Health & Accident Ass’n. (S. C.) : ; ies _-, 1090 

602—Where insurers’ only defense, supported by evidence, to actions on fire policies which 
contained mortgage clauses was that vendor’s negotiation of note given for balance of 
purchase price operated as transfer of title to property in violation of terms of policies, 
allowance of penalties, because refusal to pay claims was not in good faith, held not 
abuse of discretion. Daugherty et al. v. Stuyvesant Ins. Co. et al. (Tenn.) 

§ 603. RELEASE OR DISCHARGE FROM LIABILITY. 

603—Accident insurer’s contention that genuine bona fide dispute existed at time of alleged 
settlement held negatived by agent’s conduct and statements raising inference that agent 
considered insurer liable and was disturbing insured, in sick and weakened condition, 
in endeavor to reduce liability. Jackson v. Order of United Commercial Travelers of 
America. (Mo.) ; s ate See a Sa ratce 1333 

603—Release of insured’s interest in life, health, and accident policy held unenforceable as 
without consideration, where amount given insured at time she signed release was justly 
due her. Mitchell v. Mutual Ben. Health & Accident Ass’n. (S. C.) 1090 


§ 605. SUBROGATION OF INSURER. 
§ 606. —— ON PAYMENT OF LOSS IN GENERAL. 
(1). In general. 

606(1)- Release procured by tort-feasor from insured with knowledge of previous settlement 
between insurer and insured constitutes no defense in insurer’s action against tort-feasor 
to enforce right of subrogation. Tort-feasors making settlement with injured person with 
full knowledge of prior payment made injured person by his collision insurer acquiesced 
in splitting of causes of action for injuries and for property damage resulting from colli- 
sion. Wolverine Ins. Co. v. Klomparens et al. (Mich.) : 1135 

606(1)—Advance of money by insurer to insured in amount of automobile indemnity policy 
after damage to truck covered by policy, under loan receipt requiring insured to refund 
amount received in proportion to recovery for damage from third person, held “payment” 
under policy whereby insurer became subrogated to rights of insured, and hence was neces- 
sary party in action to determine liability for damage in order to prevent multiplicity of 
actions. Simpson v. Hartranft et al. (N. Y.) 1137 

606(1)—Provision in spur track agreement exempting railroad from liability for fire com- 
municated by engine on spur or main track in Virginia was not invalid as against public 
er or under Virginia statute invalidating agreements made by transportation company 
or exemption from liability for loss occasioned by transportation company’s misconduct 
as common carrier, and insurance company which had full knowledge of provision could 
not recover from railroad amount paid on losses caused by fire communicated by engine 
on main track. tna Ins. Co. et al. v. Atlantic Coast Line R. Co. (U. S.) ........ 

606(1)—Marine insurer insuring lumber company against property damage could not, in 
absence of allegation or proof of insurance ot liability of lumber company to third per- 
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son for injury to third person’s property, recover from pilot of lumber company’s vessel 
for negligence resulting in damage to property of third person, since in making payment 
for such damage insurer acted as volunteer. Chase v. Hammond Lumber Co. et al. 
(U. $.) ; 
(3). 

606(3)—-Cargo owner could not maintain libel against government and fleet corporation for 
damages to peanut shipment on behalf of insurer on ground that cargo owner’s release 
was not applicable to insurer because knowledge of government and fleet corporation 
that cargo owner had particular and general average insurance charged them with 
knowledge that insurer as subrogee had acquired right of action which could not be 
canceled, in absence of evidence that insurer was obligated to and did pay something 
to cargo owner on account of its damage in respect of which it became subrogated to 
rights of cargo owner against government and fleet corporation. Mere knowledge of 
government and fleet corporation that insurer was paying general average charges did 
not charge them with knowledge that insurer had liability for or was interested in 
damages to shipment in respect of which it would be subrogated against government 
and fleet corporation and did not charge government and fleet corporation with knowledge 
that policy covered particular average. Southern Cotton Oil Co. v. United States et al. 
(U. §.) baie cet ; id nerate Ou s ; 

(5). Subrogation under guaranty and indemnity policies. 

606(5)—In action by insurer against tort-feasors who had damaged automobile covered by 
collision policy as subrogee to owner’s rights under policy, evidence held to support judg- 
ment for defendants based on finding that, at time of execution of release by owner, 
defendants were without knowledge of insurer’s rights. Insurer’s right of subrogation to 
automobile owner’s rights under collision policy, as against person damaging automobile 
covered by policy, held lost by owner’s release of tort-feasors from liability for collision, 
without knowledge of insurer’s interest. Mitchell vy. Holmes et al. (Cal.) 

606(5)—In action on indemnity policy for moneys paid by insured, owner of steamship, to 
employee who was injured when steam hose, part of equipment of dock also owned by 
insured, broke, insurer held to have no right of subrogation against insured as owner 
of dock. Any right of subrogation insurer of ship may have against owner of dock is 
lost when the ownership is common. Tide Water Oil Co. v. American S. S. Owners 
Mut. Protection & Indemnity Ass’n, Inc. (N. Y.) a Q poral anaes ane 

§ 607. —— UNDER ASSIGNMENT OF RIGHTS OF INSURED. 

607-—Settlement between tort-feasor and person injured covering all claims on account of 
collision held not to bar action by injured person’s collision insurer against tort-feasor on 
assigned claim for property damage, where tort-feasor was fully informed before settlement 
that injured person’s insurer had paid him for property damage under policy. Wolverine 
Ins. Co. v. Klomparens et al. (Mich.) ; 

607—Fire insurers, which, claiming no liability to second mortgagee under standard mortgagee 
clause for loss occurring after second mortgagee had foreclosed mortgage and purchased 
realty, paid first mortgage indebtedness and took assignment of bond and first mortgage 
which were executed by second mortgagee before resale and taking of second mortgage, 
as authorized under first mortgagee clause, held entitled to enforce judgment confessed on 
bond, though second mortgagee had obtained judgment against insurers on second mort- 
gagee clause. Kimberley & Carpenter, Inc. v. Fireman’s Fund Ins. Co. (U. S.) 


XVIII. Actions on Policies. 


§ 612. CONDITIONS PRECEDENT IN GENERAL. 
(1). In general. 

612(1)—Where insurer gave written notice of rescission of health policy, offering to restore 
all premiums with interest, and later tendered amount in court and refused to pay claim 
to insured who had become permanently disabled due to encephalitis, repudication by 
insurer was complete as regards right of insured to maintain action on policy. Cobb v. 
Pacific Mutual Life Ins. Co. of California. (Cal.) ar 

612(1)—Return of money received by insured on alleged compromise settlement held not 
prerequisite to action on accident insurance contract, in view of evidence of duress. 
Tackson v. Order of United Commercial Travelers of America. (Mo.) ‘ 

612(1)—Statute providing that return unsatisfied of execution against insured issued upon 
judgement rendered in action brought by injured person, or his personal representative, 
shall be prima facie evidence in action by injured person or his personal representative 
upon liability policy against insurer held to make return of execution unsatisfied the sole 
condition precedent in action against insurer. Injured person’s administratrix who 
obtained judgment against insurer held entitled to summary judgment against insurer on 
liability policy, notwithstanding policy provided for payment to insured only on entry of 
final judgment, where statute made return of execution unsatisfied sole condition precedent 
to action against insurer, and policy could not contain any provision depriving injured 
person of rights expressly granted in statute. Youknot v. United States Fidelity & 
Guaranty Co. (N. Y.) : : 

§ 614. DEFENSES. 

§ 615. IN GENERAL. y . ss 

615—Where assured requested insurer to issue full coverage automobile policy to replace 
policy about to expire and insurer delivered policy which it represented covered request, 
assured’s failure to read new policy held not to preclude recovery thereon, where assured 
did not make written application for such policy. Where assured requested insurer to 
issue full coverage automobile policy to replace policy about to expire and insurer delivered 
policy which it represented covered request, and new policy excluded liability for auto- 
nails registered in assured’s name, failure of assured, who was registered owner of 
automobile, to register certificate in name of buyer upon sale of automobile, held not to 
preclude recovery for destruction of automobile, where sale was incomplete and assured 
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was owner when it applied for new policy. That assured, who was registered owner of 
automobile, seeking recovery on automobile policy excluding liability in such case, had 
failed to plead or prove waiver of condition, held no defense to action, since no duty 
rested on assured to plead waiver of affirmative warranty. Assured held entitled to 
recover for damage to automobile which had been sold to employee though assured was 
still registered owner thereof, notwithstanding policy excluded liability for automobile 
registered in assured’s name, since assured was entitled to coverage of liability which 
might be imposed upon it because of employee’s accident while in assured’s employment. 
Where assured secured policy on automobile which had been sold to employee without 
recording certificate registered in assured’s name, and policy excluded liability where 
automobile was registered in assured’s name, assured’s failure to inform insurer that it 
was registered owner of automobile held not to preclude recovery on ground that insurer 
had no actual knowledge as to registration of automobile, where facts which were directly 
brought to insurer’s attention cast on it duty to inquire into all facts gr s trans- 
action. Golden Gate Motor Transport Co. v. Great American Indemnity Co. (Cal.) 
615—Beneficiary from whom premium on life policy was received was proper person to whom 
tender of premium should have been made by insurer which was denying liability on 
7. One - Missouri ex rel. Kansas City Life Ins, Co. v. Ferry T. Allen et al. 
udges. (Mo. 
615—Where policy required due proof of disability ‘and provided for waiver of premiums dur- 
ing disability, insured who was disabled in 1929 and allegedly gave notice to insurer at 
that time, but continued to pay remiums or arrange for their payment without making 
any other claim or proof of disability = 1934 when he accepted first disability payments 
held estopped from maintaining action for payments for disability for period rior to 1934. 
McLawhorn v. American Central Life Ins. Co. of Indianapolis, Ind. ~ &) 
Mutual insurance association which accepted premiums on fire eae ‘seals loss 
payable clause held estopped to assert as defense, in action by mortgagee, not a member of 
association, that association’s = of ee. in policy was ultra vires. Union nn 
Life Ins. Co. v. Clinton Mut. Ass’n et a (Ohio) 
616%. CONCLUSIVENESS oF ADJUDICATION IN ACTION AGAINST INSURED. 
61634——Under compulsory automobile liabiilty policy wherein insurer agreed to indemnify 
insured for liability arising from negligent operation of insured’s automobile, insurer 
held bound by result of action against insured as to negligence of driver of automobile, 
though insurer did not defend action against driver. MacBey v. Hartford Accident & 
Indemnity Co. et al. (Mass.). 
616%4—Insurer under automobile liability policy covering operation of automobile by any per- 
son with permission of named insured held estopped to assert lack of coverage as against 
judgment creditor of third person who was driving automobile, after insurer had assumed 
defense of actions in which judgments were obtained against such person without reserva- 
tion as to coverage and with knowledge of facts and where judgment creditors had not 
been notified that such — was to be made. Colby et al. v. Preferred Accident Ins. 
Co. of New York. (Me.) 
616%2—Where judgment roll in personal injury action against automobile agency disclosed that 
instructions permitted recovery if certain facts existed regardless of whether plaintiff was 
employee of agency, verdict and judgment for plaintiff therein was not conclusive that 
plaintiff was employee of agency in action by agency against insurance company for indemni- 
fication on ground that plaintiff was not its employee at time of accident. Braley Motor 
Co., Inc. v. Northwest Casualty Co. (Wash. Sa DELS EERE aie Re e824 BS age 
§ 617. JURISDICTION. 
617—In action on life policy wherein complaint sought cancellation of reinstatement for fraud 
of insurer and wherein answer and cross-complaint sought cancellation of policy for 
insured’s fraud in obtaining reinstatement and set up equitable defense, superior court had 
jurisdiction to hear and determine cause, since issues of fraud and rescission are peculiarly 
within jurisdiction of a court of chancery. Filing of cross-complaint for cancellation in 
action on life policy gave superior court jurisdiction of cause regardless of whether nature 
of cause as alleged in complaint conferred such — Tennesen vy. Prudential Ins. 
Co. of America. (Cal.) : 
§ 620. LIMITATIONS BY PROVISIONS OF POLICY 
$ 621. TIME BEFORE ACTION CAN BE MAINTAINED. 
621—Provision of accident and sickness policy barring actions prior to 60 days after proof 
of loss held waived by insuter’s conduct indicating determination to make no further pa 
ments, and hence actions were not premature, even though proof of loss was not duly 
filed. Teitelbaum v. Massachusetts Accident Co. (N 
$ 622. —— TIME WITHIN WHICH ACTION MUST E BROUGHT. 
(1).. In general. 
622(1)—Prescription: Limitation on suit to recover under “forfeited policy” held inapplicable 
to suit for disability benefit under life policy, notwithstanding nonpayment of premiums, 
where insured claimed policy had not — or been forfeited. Compton v. Amicable Life 
Ins. Co. of Waco, Texas. (La.) .... ata 
(2). Validity of provisions. 
622(2)—Insurer held not liable for disability benefits under group policy, where action therefor 
was not brought within 2-year limitation in policy. Hall v. Metropolitan Life Ins. 
Co. (Mich.) 
622(2)—Limitation in fire policy, precluding action thereon unless commenced within 12 months 
after fire, was valid where proyision was adopted by Legislature in standard form of 
fire policy. United States Fire Ins. Co. v. Swyden. (Okla.) 
(3). Computation of period of limitations. 
622(3)—Action on policy held not barred by limitation where short statute of limitations pro- 
vided in policy did not begin_to run until appraisal award was filed with insurer. Jacobs 
v. North River Ins. Co. of City of New York. (N. Y.) ; 
622(3)—"Happening of the loss,” as used in provision of policy insuring ¢arrier against cer- 
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tain risks incident to transportation of merchandise while on motor trucks of carrier, which 
limited period for suit on policy to 12 months after happening of the loss, held, in view 
of similarity of policy and provision to that of fire policy, to refer to time when loss 
occurred rather than when liability was established by judgment, and hence to bar suit 
instituted more than year ater theft of merchandise. Tubize Chatillon Corporation v. 
White Transp. Co. et al. (U. S$.) ... 
(5). Commencement of action. 
622(5)—-Where statute authorized injured person recovering judgment against insolvent assured 
to sue insurer for collection of judgment, and policy provided that action should be brought 
within 12 months after cause of action arose, and suit for injuries in automobile acci- 
dent was brought against assured and insurer within 12 months’ period, but suit was dis- 
missed as to insurer on exception of no cause of action, subsequent suit against insurer on 
uncollectible judgment rendered against assured held not barred by 12 months’ prescriptive 
period, since original suit interrupted — of pemoneres oa. Tuck v. Commercial 
Standard Ins. Co. of Dallas, Tex. ( : 
§ 623. — WAIVER OF LIMITATION. 
(1). In general. 
623(1)—Even if employer’s failure to deliver application blanks for disability benefits under 
group policy amounted to waiver of proof of disability, such action did not amount to 
waiver of provision of policy requiring bringing of action within 2 eee: of oe of 
disability. Hall v. Metropolitan Life Ins. Co. (Mich.) wakes 
§ 624. PARTIES. 
(1). Parties plaintiff in general. 
624(1)—Statute providing that actions on notes, bonds, or other contracts for payment of 
money must be prosecuted in name of party really ‘interested applies to action on policy 
after loss occurs. Life & Casualty Ins. Co. of Tennessee v. Crow. (Ala.) . 
624(1)—Transfer of fire policy to one other than insured must be in writin to authorize 
transferee to sue thereon. New York Underwriters Ins. Co. v. Anderson. (Ga.) 
624(1)—Under group policy containing disability clause issued by insurer to employer referring 
to employees as “insured’’ thereunder, emvloyee who made application for insurance 
according to terms of policy and authorized deductions from his wages as his contribution 
toward cost of insurance held proper party to maintain action on policy as person insured. 
Where wife of employee, who was insured under group policy, was named as death bene- 
ficiary but no one was named as beneficiary of disability benefits, employee held proper 
party to maintain action for disability benefits as beneficiary. Shea v. Attna Life Ins. Co. 
ass. 
624(1)—Principle of law of contracts that suits thereon may ordinarily be brought only, by 
parties thereto, and that third person cannot sue for breach of contract to which he is a 
stranger unless he is in privity with parties and_is therein given a direct interest, is 


a to most forms of insurance contracts. Tubize Chatillon eens: v. White 
ransp. Co. et al. (U. S.) 


(2). | Persons to whom policy is payable. 
624(2)—Beneficiary held entitled to maintain action on husband’s life policy which stipulated 
that it was payable to insured or to executors or administrators of insured, “or shall pay 
such sum to the beneficiary named herein,’ notwithstanding stipulation that. indemnity for 
loss of life of insured was payable to executors or administrators of insured, where appli- 
cation for policy was solicited by agent who had authority and who collected premiums 
from beneficiary. Life & Casualty Ins. Co. of Tennessee v. Crow. (Ala.) 
(3). Mortgagors or mortgagees. 
624(3)—Standard mortgagee clause in fire policy providing that loss should be payable to 
mortgagee as mortgagee’s interest may appear, and that policy as to such interest should 
not be invalidated by act or neglect of insured, creates independent contract of insurance 
for separate protection and benefit of mortgagee, and under such clause mortgagee may 
maintain suit in his own name for loss. National Fire Ins. Co. of Hartford, —_— v. 
Dallas > Stock Land Bank of Dallas. (Okla.) ; 
(4). Assignee. 
624(4)—Statute providin that bona fide assignee of chose in action could maintain action 
in his own name did. not give assignee of beneficiary of life policy, which by terms of 
option adopted by insured for payment to beneficiary was made seneenaninen, right to 
maintain action against insurer. Michaelson v. Sokolove et al. (Mo.) ‘ ‘ 
. Necessary and proper parties. 
624(5)—Children of insured named as beneficiaries of one-fifth interest each in proceeds of 
life pony held not “necessary parties’? to action by husband named as beneficiary of 
two-fifths of proceeds to recover such interest where children were nonresidents of state. 
Atlas Life Ins. Co. v. Standfier. (Tex.) 
(6). Actions on life policies. 
624(6)—Insured’s heir held entitled to suz on industrial life policy, though policy provided for 
payment to executor or administrator, where proceeds of policy composed entire estate, 
there were no debts, and heir accepted succession unconditionally and was recognized as 
sole heir and placed in eee of estate by formal judgment. Crump v. Metropolitan 
Life Ins. Co. (La.) 
§ 625. PROCESS. 
§ 627. —— AGAINST FOREIGN INSURANCE COMPANIES. 
1). In general. 
627(1)—Person whom foreign insurance company held out as its general agent in charge of 
companv’s New Jersey business, and whose office insurance company held out as com- 
pany’s New Jersey office, held ‘“‘agent” of company upon whom service of process in action 
on accident eT Lae policy could be made at his office which would be binding unon 
insurance company, notwithstanding that insurance company had designated commissioner 
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of banking and insurance as its attorney for service of process. Massachusetts Protective 
Ass’n, Inc. v. Freund, District Judge et al. (N. 
627(1)—Foreign insurance company which for 25 years had held out as its general agent in 
New Jersey the person upon whom process in action on policy was served would not be 
permitted to prove that such person was not its agent or that his powers were special and 
not such as to justify service of process upon him, notwithstanding that insurance company 
had designated commissioner of banking and insurance as its attorney for service of 
process. Equitable Life Assur. Soc. of the United States vy. Neuman. (N. J.) 1167 
(2). Service on insurance commissioner or other official. 
627(2)—Service of process on foreign insurance company by service upon commissioner of 
banking and insurance as provided in Insurance Company Act is not exclusive method of 
service on foreign a company. Massachusetts Protective Ass’n, Inc. v. Freund, 
District Judge et al. 5; ; 
§ 628. DECLARATION, COMPLAINT, OR PETITION. 
§ 629. —— FORM AND REQUISITES IN GENERAL. 
(1). In general. 
629(1)—Under automobile policy excluding liability for automobile registered in assured’s 
name, assured’s failure to allege that automobile was registered in employee’s name, or that 
it was snot registered in assured’s name, held not to render complaint defective, since 
insurer’s claim of breach of contract was matter of defense. Golden Gate Motor Transport 
Co. v. Great American Indemnity Co. (Cal.) 
629(1)—Petition for double indemnity alleging that insured died as result of external, violent, 
and accidental means from blow on jaw received during prize fight, and alleging, by amend- 
ment in nature of replication to plea of accord and satisfaction, that claim for double 
indemnity was not included in alleged settlement, held not generally demurrable as show- 
ing that insured’s death was not caused by injury sustained through external, violent, and 
accidental means, within provision for double indemnity in life policy, or as showing that 
demand sued on had been settled by agreement between or. American National Ins. 
Co. v. Chappelear. (Ga.) 
629(1)—In suit against insurer to reach and apply insurance money for satisfaction of judg- 
ments obtained against son of insured named in automobile liability policy, bills of com- 
plaint held to state facts sufficient for equitable relief. Colby et al. v. Preferred Acci- 
dent Ins. Co. of New York. (Me.) ‘ . 
¢ 631. ~ SETTING FORTH OR ANNEXING POLICY AND ACCOMPANYING 
DOCUMENTS. 
631—In action on insurance contract, petition must show existence of valid contract setting it 
out in terms or in substance and showing that it was in force at time of loss. Grand 
Lodge Free and Accepted Masons of Texas v. Walker. ‘ex 
§ 632. —— DESCRIPTION, SITUATION AND CONDITION OF SUBJECT MATTER. 
632—Ge ~neralty, to state cause of action on fire policy, value of property at time of fire must 
be alleged, but other equivalent allegations are sufficient as against general. demurrer. 
Petition on fire policy failing to allege value of property when destroyed held not demur- 
rable where it was alleged ~ insurer had admitted liability to amount of acne Trans- 
continental Ins. Co. et al. Hollingsworth. (Okla.) 
§ 634. — PERFORMANCE OR WAIVER OF CONDITIONS. 
(1). In general. 
634(1)—Allegations of complaint in action on life insurance policy that defendant wrongfully 
notified insured that policy lapsed, without any remaining value, on default in payment of 
premium, thereby dissuading insured from selecting participating extended term insurance 
as automatic nonforfeiture option and waiving policy requirement that he select such option 
to render it operative, need not be considered, where insured chose extended term insur- 
ance as nonforfeiture provision in application, which became = of policy. Mayers v. 
Massachusetts Mutual Life Ins. Co. (U. S.) ewan oe 
(2). Conditions as to notice and proof of eee: 
634(2)—Insured suing on life policy for disability benefit, who claimed that he did not pay 
premium after disability because of agent’s assurance that further payment was not 
required, held not precluded from alleging in addition that insurer failed to give statutory 
notice of forfeiture for nonpayment of premium. Petition in action on life policy for 
disability benefit alleging that agent after insured’s disability advised him that further 
payment of premiums was unnecessary held sufficient to state cause of action, notwith- 
standing failure to notify insurer as required by policy and provision of policy prohibiting 
modification thereof by agents, where petition further alleged that insurer had failed to 
give statutory notice of forfeiture for nonpayment of premiums. Compton v. Amicable 
Life Ins. Co. of Waco, Texas. (La.) 
634(2)—Complaint, in action by injured automobile guest against insurer of host, which | failed 
to allege that host had complied with conditions of policy requiring assured to promptly 
notify insurer of accidents and to aid insurer in securing evidence and locating witnesses, 
held insufficient, since injured person stands in place of insured and has no greater rights 
than insured. Travelers’ Indemnity Co. v. Holiman. (Miss.) 
634(2)—In action for disability benefits under group policy, petition alleging “that due notice 
of said injury and disability has been given to the defendant” held to sufficiently allege 
giving of “due proof’? where defendant did not demur. Wray v. Equitable Life Assur- 
ance Society. (Nebr.) . 
634(2)—In action for disability benefits under life policy providing for payment of monthly 
disability benefits upon receipt of satisfactory notice of proof of disability, insurer held 
entitled to require insured to specifically plead when and how he gave notice of aor” 
and furnished proof thereof. State Life Ins. Co. of Indianapolis, Ind. v. Parry. (Tex.)..1058 
635. ———- LOSS AND CAUSE THEREOF. 
635—Petition on mutual fire policy is demurrable for failure to allege value of property 


1548 


496 





Topical Index 


destroyed. In action on mutual fire policy, allegations of plaintiff’s petition that items of 
property destroyed by fire were of greater value than insurance thereon held sufficient 
allegation of value of property destroyed as against objection to introduction of evidence 
on ground that petition failed to state cause of action. Goldsberry v. Farmers Mutual 
Fire & Marine Ins. Co. (Mo.) eacetaees -ividubied a éeret eS , 

635—In action on group disability policy, allegation that insured was by his disability wholly 
cage ee from engaging in any occupation or employment meant that insured was by 
is disability prevented from securing and retaining employment doing manual labor 
where insured alleged that he made proof that his disability prevented him from securing 
and retaining employment doing manual labor. To state cause of action on group policy 
insuring against disability preventing insured from engaging in any occupation or employ- 
ment for wage or profit for life insured must allege a disability the degree or extent of 
which was to prevent insured for life from engaging in any occupation or employment for 
wage or profit. In action on group policy insuring against disability preventing insured from 
engaging in any occupation or employment for wage or profit for life, petition which failed 
to allege that there was no occupation or employment in which insured was by ability, 
education, experience, and training otherwise able to engage in for wage or profit, and in 
which by reason of his disability he was unable to engage, held insufficient to state cause 
of action. Travelers’ Ins. Co. v. Cox. (Tex.) . We tie Sawant 7 oa 

635—Allegations of plaintiff’s notice of motion in action to recover disability benefits under 
insurance contract, that insurer was indebted to plaintiff under policy issued on applica- 
tion dated December 2, 1931, upon surrender of 5-year term policy which plaintiff had 
carried with insurer from January 20, 1927, that plaintiff was totally disabled while policy 
was in force on January 23, 1932, and had been so disabled for three months next pre- 
ceding January 23, 1932, held to show that disability for which plaintiff sought to recover 
occurred while 5-year policy was in force. Philadelphia Life Ins. Co. v. Erwin. (Va.) 

§ 638. NONPAYMENT. 

638—In mortgagee’s action on fire policy containing loss payable clause, complaint failing to 
aver that there was balance still due and owing on mortgage and amount of such balance 
held demurrable. St. Paul Fire & Marine Ins. Co. of St. Paul, Minn. v. Crump. (Ala.) 

8 639. ANTICIPATING ANSWERS. 

639—Assured’s failure in action on autcmobile policy to set forth certain allegations in nature 
of anticipating defense held not to render complaint demurrable, where complaint was 
otherwise sufficient. Golden Gate Motor Transport Co. v. Great American Indemnity 
Ge... (Cal) - 

639—Plaintiff relyir 
waiver, and evidence thereof is inadmissible under allegation of performance of conditions. 
Purefoy v. Pacific Automobile Indemnity Exchange. (Cal.) 1411 

639—Petition by insured for use of purchaser of insured property stated cause of action against 
fire insurer on theory that insurer was estopped from forfeiting policy for breach of sole 
and unconditional ownership clause. New York Underwriters Ins. Co. v. Anderson. 


398 


against son of insured named in automobile liability policy which covered injuries caused 
by operation of automobile by any person with permission of named insured, plaintiffs 
were not chargeable with knowledge that insurer would deny named insured’s permission 
to son to drive car at time of injuries, and hence were not required to plead that insurer 
was estopped to assert such defense. Colby et al. v. Preferred Accident Ins. Co. of New 
York. (Me.) mr ; ; : 
639—Recovery could not be had on fire policy in absence of showing to negative existence of 
facts bringing loss within exceptions frem liability provided in policy, though insurer had 
paid debt of prior lienholder named as mortgagee in mortgage clause and had taken assign- 
ment of lien, since such payment did not constitute admission that fire was within coverage 
of policy where there was no privity between plaintiff and prior lienholder.. Western 
Assurance Co. v. Security Trust Co. (Tex.) elicolcucn aac Palen 
639—General rule that where insurer’s liability is limited by exceptions insured must plead 
that loss sustained is not within exceptions does not apply if policy is not made part of 
petition nor reference made to its terms, and no exception to liability disclosed. Lloyds 
America v. Payne et al. (T , See 
§ 640. PLEA, ANSWER OR 
(1). In general. 

640(1)—In action for disability benefits of health policy, allegations of answer traversing 
disability during period for which recovery was claimed and denying insurer’s liability 
under policy for failure of insured to furnish proof of continuance of disability as required 
by policy. and denying anticipatory allegations of petition as to plaintiff having given 
notice of disability and claim, held sufficient as against demurrer. Prudential Ins. 
Co. of America v. Dismore. (Ky.) ‘ rae — 4 

640(1)—Failure to allege that fire was not caused by excepted risk held not to preclude recov- 
ery on fire policy, where petition alleged cause of action and was not excepted to on ground 
that contract sued on was not sufficiently pleaded, and general demurrer, which was not 
acted on, was waived. Superior Fire Ins. Co. of Pittsburgh, Pa. v. Roberts. (Pa.) 

(2). Avoidance and forfeiture. 

§40(2)—In action on fire policy, plea alleging provision of policy that insurer should not be 
liable for loss caused by neglect of insured to use all reasonable means to save property 
and that insured neglected to use all reasonable means to save property held demurrable 
for failure to allege that negligence of insured was proximate contributing cause of loss 
and for failure to apprise insured of what he negligently failed to do to save property. 
In action on fire policy, plea alleging that insured failed to comply with. provision of 
policy requiring him to protect property from further damage, and make complete 
inventory of damaged and undamaged property, held demurrable for failure to aun 
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that policy provided that no recovery could be had on account of failure to perform 
such acts, or in what respect such failure affected insurer’s liability, or to what extent 
insured failed to do acts enumerated, or that such failure created unfavorable condition 
os which observance of provision would have prevented. Home Ins. Co. v. Jones. 

(Ala. CS ssa “cb Te bacon td Dc ayer GALA os Be Da ene or a nes EP a tae ae a he 
640(2)—In action on fire policy, demurrer to insurer’s plea that insured knew building was 

infested with termites or dry rot was properly sustained in absence of allegations that 
insured knew that termites or dry rot was material to risk, that he failed to disclose such 





























In action on fire policy containing increased hazard clause, insurer’s allegation that increased 
hazard of termites or dry rot was without insurer’s knowledge and consent and within 
insured’s knowledge and consent was insufficient to make out legal avoidance of liability 
on policy. In action on fire policy containing provision that false swearing by insured 
before or after loss should void policy, demurrer to insurer’s plea setting out false state- 
ments made by insured which were intended to mislead insurer as to value of insured 
building held error. American Ins. Co. of Newark, N. J. v. Robinson. (Fla.) ......... 
640(2)—In action for disability benefits of health policy, allegations of answer that policy 
had lapsed because of nonpayment of premiums for previous two years for which plaintiff 
had recovered and was claiming indemnity for disability held insufficient as against 
demurrer, where policy provided for waiver of premiums during continuance of disability. 
Prudential Ins. Co. of America v. Dismore. (Ky.) ...... epee ee nC ae 
640(2)—-In action on accident and health policy, wherein defendant relied on nonpayment of 
premium, mere allegation that contract was not in force at time of.injury held insufficient 
compliance with statutory requirement that breach of condition relied on must be specially 
pleaded. Connellan v. Federal Life & Casualty Co. (Me.) .. ectats : 
640(2)—In action on fire policy, plea alleging that contrary to terms of policy insured neglected 
to use all reasonable means to re, property at and after fire held demurrable, where 
plea failed to state what insured failed to do that she ought to have done, or what insured 
did that she should not have done. In action on fire policy, plea stating that insured vio- 
lated provision of policy, declaring policy void if hazard is increased within control or 
knowledge of insured, because insured permitted persons to congregate in insured building 
for purpose of unlawfully gaming therein, held demurrable, where plea failed to allege in 
what manner playing of games increased hazard. In action on fire policy, insurer’s plea 
that insured violated provision of policy declaring policy void if hazard is increased within 
control or knowledge of insured, because amount of insurance on building at time of loss 
was to insured’s knowledge excessively beyond its cash value, held demurrable, where 
plea failed to show that amount of insurance was not same amount during entire period 
during which policy was effective. In action on fire policy, insurer’s plea that under policy 
building was to iy occupied for dwelling purposes only and that to Geowlsdoe of insured 
building was used for storage of personalty and that by such use fire hazard was increased 
held demurrable, where plea failed, to point out facts to indicate that hazard was greater 
because of alleged use, and was greater than when policy was issued. In action on fire 
policy, insurer’s plea that building was to be occupied for — oo only, and that 
al 
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it was occupied and used for other purposes, held demurrable for ure to state what such 
other purposes were. Security Ins. Co. of New Haven v. Dazey. (U. S.) ............. 
(4). Notice and proofs of loss. 

640(4)—JIn action to recover benefits under lee disability clause of life policy, insured’s 
failure to furnish due proof of total and permanent disability was not available to insurer 
under plea of general issue, but should have been specifically pleaded. In action to recover 
benefits under permanent disability clause of life policy, refusal to give affirmative charge 
or to grant insurer’s motion for new trial on ground that insured, as condition precedent 
to right to maintain action, did not give insurer due proof of total and permanent dis- 
ability held not error where insurer did not present such defense by special plea. New 
ate Te, SCOR, ID oi os ns Sa arasins wie ein Chere eho mee See ed 

640(4)—Fact that list of property destroyed by fire furnished to fire insurer at request of 
insurer’s agent was fraudulently or willfully falsified or that policy provided that fraud 
or false swearing by insured relating to loss would forfeit right under policy should be 
specially pleaded. Home Ins. Co. v. — 2S re ee eh ened oe ee 

640(4)—In action on health policy for total and permanent disability during designated period, 
allegations of answer pleaded in abatement, that insurer’s demand for proof of continuance 
of disability had been refused by insured and that policy provided that upon such refusal 
waiver of premiums and payments of indemnity should cease, held demurrable, where 
demand was not made until three months after entire period for which claim was bein 
asserted, and two months after suit was filed. In action for disability benefits o 
health policy upon which benefits had been recovered for period immediately preceding 
that for which suit was brought, allegations of answer that insured had failed to give 
notice and proof of disability as required by policy before any claim would be recognized 
held insufficient as against demurrer, since provision of policy had express application to 
original claim. and not to claim based upon presumed continuance of disability already 
recognized. Prudential Ins. Co. of ‘America v. Dismore. MMS Macnee eaten oo Oa Cen clos s 

§ 641. oi ge a REPLY AND SUBSEQUENT PLEADINGS. 

(1). In general. 

641(1)—In action on life policy, replication, merely restating allegations of the complaint that 
insured at time of delivery of policy was alive and that therefore defendant was not injured 
by any fraud of plaintiff in suppressing facts, held demurrable for failure to traverse or 
confess and avoid plea that plaintiff fraudulently ——- possession of policy by con- 
cealing facts which it was his duty to disclose. etropolitan Life Ins. Co. v. James. 
(Ala.) ee = tenahae 





























































































































(2). Avoidance and forfeiture. eg 
641(2)—Replications alleging that insured made ‘verbal report of fire to insurer’s soliciting 
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condition with fraudulent intent, or that insurer made inquiries concerning such condition. . 
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agent, that agent accepted report without objection and notified insurer, that insurer sent 
adjuster to town where fire occurred, and, that adjuster interviewed plaintiff, inspected 
remains, and made written memorandum without yee | to sufficiency of insured’s state- 
ments held insufficient to show waiver of proof of loss, where replication did not aver that 
adjuster was acting within scope of his authority, or that adjuster agreed to pay loss or 
denied liability. Southern Home Ins. Co. of the Carolinas v. Boatwright. (Ala.) 
641(2)—In action on fire policy, replications alleging that insurer’s agent told insured after 
fire that he need not make proof of loss stated sufficient defense to plea in abatement 
that plaintiff had not complied with policy requirement as to proofs of loss. In action 
on fire policy, allegation in replication that insured’s interest was unconditional and sole 
ownership, except for mortgage known to insurer at time policy was written, to plea 
setting up policy provision requiring insured to be unconditional and sole owner and 
alleging that he was not such owner held not demurrable as allegation of matter available 
under general issue in form of special plea. In action on fire policy, replication to plea 
asserting breach of condition against incumbrances in that there was chattel mortgage 
on property at time of issuance of policy alleging that insurer had knowledge of exis- 
tence of mortgage at time of issuance of policy held not to show violation of statute 


requiring all features of policy to be plainly written therein when issued. Home Ins. 
v. Jones. (Ala.) ee = 


Co. 

§ 643. AMENDED A 

(1). Declaration, complaint, or petition. 

643(1)—Petition on fire policy, originally brought by purchaser of insured property to whom 
policy was not transferred in writing, could properly be amended to proceed in name of 
original insured for use of purchaser, although purchaser could not maintain suit on 
policy in her own name. New York Underwriters Ins. Co. v. Anderson. (Ga.) .. 

643(1)—Bringing of action on fire policy for larger amount than insurer had agreed to pay by 
way of settlement and without mentioning settlement agreement in statement of claim 
held not to estop insured from amending statement of claim within twelve months after 
fire so as to sue on settlement agreement. Best v. Safeguard Ins. Co. of Newark. (Pa.) 

643(1)—In action on automobile liability policy to recover amount of judgment rendered against 
insured in favor of party injured by insured’s automobile, who intervened in suit, insured 
held not entitled to sue for benefit of injured party for any amount exceeding amount of 
policy. Universal Automobile Ins. Co. v. Culberson et al. (Tex.) 

§ 645. ISSUES, PROOFS AND VARIANCE. 

(1). Issues made by pleadings. 

645(1)—In action on health policy, where insured relied not only on election to declare breach 
of insurance contract, but also in one count affirmed contract and prayed for judgment 
thereon, insured held required to rely on contract and not entitled to recover disabilit 
installments not yet due on theory of anticipatory breach. Cobb v. Pacific Mutual Life 
Ins. Co. of California, (Cal.) .. 

645(1)—Information received by insurer’s agent when writing application for life policy is 
imputable to insurer and it is bound thereby regardless of whether agent correctly 
answered questions from information furnished him, in absence of fraud or collusion 
between agent and applicant which must be pleaded and proved by insurer. Atlas Life 
Ins. Co. v. Sullivan. (Okla.) a : ee selene’ ; Pte 

645(1)—Mere denial, by insurer, of allegation of insured, suing upon group policy for dis- 
ability benefits, that satisfactory evidence of disability had been furnished as required by 
policy, without pleading or introducing of evidence to show failure to furnish proofs, held 
insufficient to raise issue whether insured had fiurnished required proofs, since forfeiture 
is affirmative defense, to be proved by insurer. Thompson v. Atna Life Ins. Co. of 
Hartford, Conn. (S. C.) 

645(1)—In action on fire policy, in which answer alleged that it was condition of policy which 
influenced issuing of policy that premises would be occupied by owner, and that policy 
provided that increase of hazard would void policy, submission of defense based on use 
of premises by tenant of owner held not error. Salley v. Western Mutual Fire Ins. Co. 


645(1)—Where insurer’s general liability is limited by terms of policy, burden is on insured to 
both allege and prove that loss sustained comes within general liability assumed by insurer, 
and in addition that it does not come within any of excepted causes. Superior Fire Ins. 
Co. of Pittsburgh, Pa. v. Roberts. (Tex.) eee 

645(1)—Where both injured party and insured against whom injured party had judgment had 
right to maintain action against insurer upon automobile liability policy containing clause 
which required co-operation by insured in any action brought against him, issue of 
co-operaton could be litigated in action brought by either, and, i h maintained in 
action, they could be joined so as to litigate question of failure to co-operate but once. 
Universal Automobile Ins. Co. v. Culberson et al. (Tex.) 

645(1)—In action on life policy, plea of insurer based on alleged failure of insured to pay first 
premium at time required by Stivers 
man v., New York Life Ins. E 

(2) | Matters to be proved : 

645(2)—Allegations of replication to plea in abatement on fire policy for failure of insured 
to file proofs required by policy reciting conversation with insurer’s agent and alleging that 
insured informed agent that he had not made proof of loss as inducement leading to main 
averment that agent informed insured that he would net be required to make proof were 
not required to be proved exactly as ey since not of essence of action or of its 
description. Home Ins. Co. v. Jones. (Ala.) ‘ ‘ 

645(2)—In action on certificate issued under group policy, insured held not required to 
or prove master policy where petition stated cause of action predicated u certificate 
with allegations of contract of insurance which referred to group policy. itable Life 
Assurance Society of United States v. McDonald. (Ky.) ' 
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645(2)—Where insured notified liability insurer immediately when he received notice that 
accident in which driver of insured’s truck was involved was one causing loss covered by 
liability policy, to establish that insured was negligent in failing to discover sooner that 
accident had caused loss covered by policy, insurer held required to plead and prove such 
negligence. Jones v. Shehee-Ford Wagon & Harness Co., Inc., et al. (La.) 

645(2)—In | action by insured on indemnity policy for moneys it paid its injured employee, 
insurer’s contention that the employee was at time of accident ites stevedoring work, an 
excepted risk, held of no avail where not pleaded and proved. Tide Water Oil Co. v. 
American S. S. Owners Mutual Protection & Indemnity Ass’n, Inc. (N. Y.) 

645(2)—Defense that insured practiced fraud on insurer in obtaining policy of insurance is 
affirmative defense and must not only be alleged but proved by insurer. Atlas Life Ins. 
Co. v. Sullivan. (Okla.) 

645(2)—Burden of averment and proof that insured’ s death or injury was ; intentionally inflicted 
within exception in accident policy rested on insurer. Lincoln Health & Accident Ins. 
Co. v. Cooper. (Okla.) 

645(2)—Under policy providing for ‘monthly payments « on ‘receipt of due ‘proof ‘of total and 
permanent disability, insured held required to plead and prove that proper proof had 
been furnished, or to show legal excuse for his failure, since receipt ” insurer of such 


proof was condition precedent <a right of insured to sue. State Life Ins. Co. of 
Indianapolis, Ind. v. Parks. (Te d 


> 
(3). Evidence admissible under pleadings. 

645(3)—-In suit to reach and apply insurance money to satisfaction of judgments obtained 
against son of insured named in automobile liability policy which covered injuries caused 
by operation of automobile by any person with named insured’s consent, answer of insurer 
denying insured’s permission to son to drive automobile at time of injuries gave right to 
plaintiffs to prove, after filing replications, that defendant was estopped to deny such 
permission as against contention that plaintiffs were required to affirmatively plead estoppel. 
Colby et al. v. Preferred Accident Ins. Co. of New York. (Me.) 

645(3)—In action on disability clause of life policy in which insured alleged disability arising 
out of diabetes mellitus, admission of testimony that insured also had, as outgrowth of such 
diabetes, neuritis, arthritis, nephritis, and arteriosclerosis, held not error. Columbian 
Mutual Life Ins. Co. v. Gunn. (Miss.) 

645(3)—In action on fire policy, in which answer alleged that policy provided that there should 
be no additional insurance on premises, that policy would be void if hazard was increased 
or if property was vacant, that insured procured additional insurance and that property 
was vacant when fire occurred held sufficient to permit introduction of testimony to prove 
that hazard had been increased. Salley v. Western Mutual Fire Ins. Co. (S. C. 

645(3)—Admission of estimate of damage to house covered by windstorm policy held not error 
in absence of sworn plea by insurance company denying proof of loss, since proof of loss 
in such case is conclusively presumed to have been paar made. Fire Ass’n of Phila- 
delphia v. Da Camara. (Tex.) 

§ 646. 7 SUMPTIONS AND BURDEN OF PROOF. 

(1). In general. 

646(1)—Rule that proof of issuance and possession of life policy by plaintiff, and death of 
insured and notice thereof to insurer, makes prima facie case in favor of plaintiff and casts 
on insurer burden of introducing evidence is based upon possession or right to possession 
of policy, and hence was inapplicable where plaintiff had not shown right to possession of 
policy. Where insurance policy is introduced in evidence, parties are bound by its terms 
and conditions. American National Ins. Co. v. Hammett. (Ala.) 

646(1)—In mortgagee’s action on fire policy containing loss payable clause, burden of proof 
rested on mortgagee to show moftgage indebtedness. St. Paul Fire & Marine Ins. Co. of 
St. Paul, Minn. v. Crump. (Ala.) 

646(1)—In action on compulsory automobile liability policy where policy was not introduced 
in evidence, it was presumed that policy conformed to statutory mandates requiring such 
insurance. MacBey v. Hartford Accident & Indemnity Co. (Mass.) .... 

646(1)—In suit to reach and apply toward satisfaction of judgment proceeds of compulsory 
automobile liability policy which was not introduced in evidence, policy was presumed to 


conform to statutory mandates requiring such insurance. Leonardo v. De Vellis et al. 
(Mass.) 


646(1)—In action on life policy, defendant had burden to prove corporate identity, nature 


of life insurance business in which it was engaged, and that business was carried on by 
it within provisions of statute under which it was organized, where question of whether 
defendant was assessment company was put in issue by allegations in answer and general 
denial of reply. Fowler v. Missouri Mutual Ass’n. (Mo.) 3 3 

646(1)—-In action on industrial life policy, plaintiff relying on presumption of insured’s death 
from absence was required to show that policy was in force at me seven-year period 
of absence expired. Eylar v. Prudential Ins. Co. of America. (Mo.) 

646(1)—Life policy beneficiary seeking to recover against insurer upon an alleged oral contract 
of insurance with soliciting agent of insurer had burden of proving authority of agent and 


— of contract as —. Mutual — Health & Accident Ass’n v. Edwards. 
(Okla.) 


646(1)—In action on life policy issued ‘wy mutual benefit essnehition, insurer Sas burden of 


proof that insured was not in good health when policy was delivered, and question is gen- 
erally one of ‘fact. Duncan Life & Accident Ass’n v. Ross. (Okla.) ™ * 


646(1)—Beneficiary suing for double indemnity provided in life and accident policy, who 
alleged that bank officer making settlement of claim. on policy was insurer’s agent, had 
burden to show that he was insurer’s agent when settlement was made, but .when it was 
established that he was agent when policy was written, burden shifted to insurer to show 
discontinuance of agency relation. Kansas City Life Ins. Co. v. Nipper. (Okla.) 
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646(1)—Party insuring human life must have insurable interest therein if insurance is 


effected for his own benefit, and must prove such interest to recover. Interstate Life & 
Accident Co. v. Cook. (Tenn.) 


(2). Avoidance and forfeiture—Insurance of property. 
646(2)—Insurer_ being sued on fire policy containing provision that false swearing by insured 
before or after loss should void policy, who alleged that insured made certain false state 
ments which were intended to mislead insurer as to value of building insured, had burden 
of proving that insured knowingly and willfully made such false answers. American Ins. 
Co. of Newark, N. J. v. Robinson. (Fla.) 
646(2)—Member of mutual fire insurance association who disregarded notice of assessment 
for almost five months had burden to establish right of recovery in action on fire policy. 
Bowen v. Farmers Mutual Ins. Co. of Mulberry et al. (Ind.) “3 1362 
646(2)—In suit on fire policy, insurer must establish facts upon which it seeks release from 
contractual obligation by preponderance of evidence. In action on fire policy in which 
insurer interposes defense of incendiarism, inference or presumption to which proven facts 
give rise must be strong and almost inevitable. Parker et al. v. Hartford Fire Ins, Co. 
of Hartford, Conn. (La.) . 
646(2)—Where ‘insured owned household goods at time fire policy was issued, burden was on 
insurer, in insured’s action on settlement agreement, to show such change of ownership 
ia to relieve insurer of liability for fire loss. Best v. Safeguard Ins. Co. of New York. 
a.) 


646(2)—In action on fire “policy, burden of Proving contention that insured | failed to ‘comply 


with vents? iron-safe clause held on insurer. Friske v. Interstate Commercial Mutual 
Ins. Co. By sean os 


646(2)—In aie on policy covering ‘theft of automobile, containing provision that policy 
should be void if insured was not sole owner or if insured concealed any material fact con- 
cerning insurance, insurer had burden of showing breach of such provisions. Firemen’s 
Ins. Co. of Newark, N. J., et al. v. Universal Credit Co. (Tex.) 

(3). Life and accident insurance. 

646(3)—In action on life policy, burden of proving defense that insured obtained certificate of 
sound health by false answers made to insurer’s medical examiner held on insurer. Colver 
v. Continental Assurance Company. (Ia.) .... 

646(3)—Burden was on life insurer to prove that policy sued on had lapsed for nonpayment of 
premiums, though beneficiary suing on policy had pleaded that all premiums due thereon 
at time of insured’s death had been paid. Introduction of life policy, proof that plaintiff 
was beneficiary named therein, that due proof and notice had been made and given, and 
that payment of policy had been refused, made out prima facie case for plaintiff and cast 
burden upon defendant to prove lapse of policy by reason of nonpayment of premiums. 
Girvin v. Metropolitan Life Ins. Co. (Mo.) 

646(3)—In suit on life policy, insurer ordinarily has burden to prove defense that policy ‘had 
lapsed for nonpayment of premiums, since plaintiff is aided by presumption that policy 
continued in force through payment of premiums by insured until death, in that insurer, 
being in possession of facts, is in position to overcome presumption by evidence. In suit 
on life policy, plaintiff undertaking to prove, and by instructions to require jury to find 
affirmatively as prerequisite to recovery, that insured had paid necessary premiums held to 
have burden to prove payment of premiums necessary to keep policy in force. Gibson v. 
Texas Prudential Ins. Co. (Mo.) 

646(3)—Insurer, to avoid life policy providing that all statements made by insured shall, in 
absence of fraud, be deemed representations and not warranties, must prove fraud on 
part of insured in making of such statements, and must show not only that answers were 
false in fact, but also that insured knew they were. Stein v. New York Life Ins. Co. 
tra) 5 

646(3)—To avoid life policy providing that all statements made by insured should, in absence 
of fraud, be deemed representations and not warranties, insurer must prove fraud of 
insured in making statements. Kzyszton v. John Hancock Mut. Life Ins. Co. (Pa.) 1031 

646(3)—Where policy provides that all statements made by insured shall in absence of fraud 
be deemed representations and not warranties, insurer, to avoid policy, must prove that 


statements made by insured were knowingly false and fraudulent. Adams y. Metropolitan 
Life Ins. Co. (Pa.) 


646(3)—It will be 


359 


1038 


’ presumed that person signing apptication See insurance authorized state- 

ments therein and had knowledge of contents of application. Standard Life Ins. Co. of 
the South v. Strong. (Tenn.) an : 

646(3)—In suit to cancel life and disability insurance because 
insured had burden of negativing knowledge of nature of disabling disease prior to 


1307 


of fraudulent application, 


applications, since insured was counterclaiming for disability benefits, and since relevant 
facts were peculiarly within his knowledge. Horwitz v. New York Life Ins. Co. (U. S.)..1182 
(5). Estoppel and waiver as to avoidance or forfeiture. 

646(5)-—In action on fire policy which contained provision that policy should be void if prop- 
erty was moved without assent of insurer in writing, insured had burden to prove author- 
ized waiver of condition or estoppel. When assertion is made that condition in policy 
inserted for company’s benefit has been waived or destroyed by company in some way 
other than that required by policy, it is necessary to show that acting agent had authority 
to bind company in ways contrary to those contemplated by policy, and definite proof is 
required. Blair v. National Reserve Ins. Co. (Mass.) 

646(5)—Insured has burden of proving that insurer waived strict compliance with policy pro- 
vision requiring insured to pay premium in specified manner and at specified time. 
Equitable Life Assurance Society of United States v. Boisvert et al. (N. D.) ..... — 

646(5)—-Where employee suing on employer’s liability policy had established prima facie case, 
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insurer, desiring benefit of alleged nonwaiver agreement with employer, had duty to go 
forward with its explanatory proof. Caiola v. Attna Life Ins. Co. 
(6). Risk and cause of loss in general. 

646(6)—Beneficiary suing on accident policy has burden of proving that insured’s death 
a from purely accidental means. Mutual Ben. Health & Accident Ass’n v. Basham. 
(Ark.) 

646(6)—In action on automobile liability policy, lack of coverage 1s affirmative defense. 
suit against insurer to reach and apply insurance money under automobile liability policy 
covering operation of automobile by named insured and by any person with permission of 
named insured, insurer had burden of proof of noncoverage after it had assumed defense 
of actions against person who was driving automobile at time "= injuries without reserva- 
tion as to coverage and with knowledge of facts. Colby et al. v. Preferred Accident Ins. 
Co. of New York. (Me.) . 

646(6)—Employee had aa of establishing - permanent disability prior to. lapse ‘of group 
insurance. Boyd v. Equitable Life Assur. Soc. of the United States. ( Mich.) 

646(6)—In action against insurer to recover accidental death benefits in which evidence was 
conflicting as to whether heat prostration or myocarditis caused death, plaintiff had burden 
to show that heat prostration was cause thereof directly and eee of all other 
causes. Layton v. Metropolitan Life Ins. Co. (Mo.) 

646(6)—In action on policy covering theft of automobile, burden was yo insured to. prove that 
a —_ stolen. Firemen’s Ins. Co. of Newark, N.: J. 1, v. Universal Credit 
o. (Tex 

646(6)—-In action for accidental death benefits under life and accident policies, where insured 
was killed in fall from window, burden held properly placed on plaintiffs to prove not only 
the accident and that death was solely effected thereby independently of all other causes 
but also that accident was not brought about by physical or mental infirmity, illness or 
disease, where such causes 7s excepted from coverage of policy. Harrison et al. v. 

) ra 


aN. 


New York Life Ins. Co. (U 
(7). Suicide. 

646(7)—Death of insured by unexplained violent external means is not presumed to be result 
of suicide or murder. Occidental Life Ins. Co. v. United States National Bank of 
Denver, Colo. (Colo.) 

646(7)—Presumption against suicide which arose in favor of beneficiary in an action on life 
policy affected only burden of evidence and not burden of proof. State ex rel. Bowdon 
v. Allen et al., Judges. (Mo.) ... 

646(7)—Pre sumption against suicide is not “evidence” but is a rule ‘of law which in action 
such as one on life policy containing clause excluding liability in case of suicide requires 
conclusion, in event of an unexplained death by violent injury, that death was not sui- 
cidal until credible evidence of self-destruction is offered, and when such evidence is 
offered, whether in course of plaintiff's or defendant’s proof, presumption as a_rule of 
law disappears from case and trier of facts passes upon issues in usual way. If death 
from any cause except suicide is insured against, burden is on insurer in action on policy 
to prove the exception; but if death from one specific cause, such as accident, is insured 
against, burden is on policyholder to show that condition precedent to liability has taken 
place, and incidence a burden of persuasion in such cases is governed by general prin- 
ciples relating to subject unaffected by presumption against suicide. In action upon life 
policy containing double indemnity clause and an exception against death by suicide, burden 
of persuasion rests upon plaintiff to bring himself within double indemnity provision, and 
upon insurer to bring itself within protection of suicide clause, and if jury are satisfied 
by preponderance of evidence that death was accidental, verdict should be for plaintiff for 
full amount, but if satisfied by same measure of proof that death was suicidal, verdict 
should be for insurer, and if in state of equipoise as to whether death was accidental or 
suicidal, verdict should be for plaintiff for face of policy. In action on life policy con- 
taining double indemnity clause and a clause exempting insurer from liability in case of 
death by suicide, if plaintiff foregoes claim for double indemnity, and limits action to a 
single liability, burden of persuasion is on insurer; but if insurer admits single liability, 
and contest 1s over double indemnity, burden of persuasion is on plaintiff. Jefferson 
Standard Life Ins. Co. v. Clemmer. — * 

646(7)—In action on accident policy containing provision excluding death by suicide, insured 
aoe eh of proving accidental death. Fidelity & Casualty Co. of New York v. Driver. 
( 

(8). Extent of loss and liability of insurer. 

646(8)—In mortgagee’s action on fire policy containing loss payable clause, insurer had burden 
of showing reduction of amount of insurance. St. Paul Fire & Marine Ins. Co. of St. 
Paul, Minn. v. Crump. (Ala.) 


646(8)—In action on life policy for double indemnity, which policy provided should not be : 


peree in case of suicide, burden of proving suicide was on insurer. New York Life Ins. 
v. Redmon. (Ark.) 
646(8)-_—To relieve itself from liability on automobile public liability policy because of 
insured’s breach of co-operation clause in policy, insurer has burden to show that there 
ye — and that breach operated to insurer’s prejudice. Norton v. Central Surety 
ns. Co. 


-) 
646(8)—In action for disability benefits under life policies, insurer had burden of_ estab- 
lishing that insured was able to engage in occupation for remuneration or profit, and 
pence that total disability within policies had ceased. New York Life Ins. Co. v. Lecks. 
a 
646(8)—Presumption existed that insured’s death as result of gunshot wound inflicted by 
another was accidental within double indemnity clause of life policy, and burden was on 
insurer to prove that death was not accidental. National Life & aesaevenes Ins. am v. on 


(Ky.) 
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646(8)—In action by employee on group policy containing disability clause, employee had 
burden of proving that policy was in force as to him at time liability thereunder for dis- 
ability benefits attached because of his total and permanent disability. Shea v. A&tna Life 
Ins. Co. (Mass.)_ ... 

646(8)—-In action on fire policy for damage to radio, plaintiff had burden of proof. to show 
amount of damage oo from fire under policy which covered damage arising from 
electrical disturbance only en fire ensued and then only for damage which was caused by 
re, where it was shown that fire damage was caused by electricity within radio. Dennis 
v. Norwich Fire Ins. Co. (Ohio.) 

646(8)— -Burden of proof was on insurer to prove that insured’s death came within exception 
in double indemnity provision in life and accident policy excluding injuries resulting from 
intentional act of another. In action on double indemnity provision in insurance policy, 
excepting death resulting from intentional act of another, presumption is that injuries 
inflicted by another were not intentional. Kansas City Life Ins. Co. v. Nipper. (Okla.) 

646(8)—In action on double indemnity accident clause of life policy where defense of suicide 
was interposed, burden was on plaintiff to prove her case. In action on double indemnity 
accident clause of life policy, where defense of suicide is interposed, so-called “presump- 
tion against suicide” cannot be considered prima facie proof, since it is nothing more 
than merely a permissible consideration or argument of nonprobability of death by suicide 


102:) 


for jury, and not evidence. Marlowe v. Travelers Ins. Co. of Hartford, Conn. (Pa.). .1033 


646(8)—Presumption of permanence of injury cannot be drawn from subsequent events ; word 
“presumption” connoting a belief as to the future based upon present conditions and evi- 
dence about which there is not sufficient information to justify a conclusion with certitude. 
Where life policies provided that proof of total disability having existed for certain specified 
periods should warrant a presumption that total disability was permanent, such presump- 
tion was contractual and upon ri required proof being made was no longer rebuttable. 
Proof of total and permanent disability having been made a condition precedent to life 
insurer’s obligation to pay disability insurance, and such proof not having been made at a 
time when presumption of permanence might have been warranted and conclusive, insured 
was ovsdeaad from secovery on policies. Lando v. Equitable Life Assurance Society of 
the United States. (U. 5 

646(8)—Insured seeking to woeuaas ‘total and permanent disability benefits provided for by 
group policy had burden of bringing himself within terms of policy. Metropolitan Life 
Ins. Co. v. Krupel. (Va.) 

646(8)—Where beneficiary of life ‘policy, which contained a double indemnity accident clause, 
showed that death of insured was caused by external and violent means, presumption 
arose that death was accidental, and such presumption remained until overcome by evidence 
to contrary. Graham v. New York Life Ins. Co. (Wash.) 

Notice and proof of loss. 


(9). 
646(9)—Insurer’s plea of general issue in action on disability clause of life policy cast upon 
insured burden of proving that insurer had been given due proof of disability as averred 
in complaint. New York Life Ins. Co. v. Sinquefield. (Ala.) 
646(9)—Where liability insurer first learned of automobile accident three and one-half months 
thereafter through letter from injured person’s attorney requesting address of insured, 


whose first communication to insurer was made fifteen months after accident, prejudice 
to insurer from delayed injury must be presumed, precluding injured person from recovering 
against insurer where policy required “immediate notice” of accident. Purefoy v. Pacific 
Automobile Indemnity Exchange. (Cal.) 

646(9)—Insured seeking to recover on life and accident policy for fracture of astragalus bone 
of ankle had burden of proving that X-ray photograph of fracture which policy required as 
part of proofs was readable when delivered to !ocal agent of insurer. olumbian Mutual 
Life Ins. Co. v. Jones. (Miss.) .... fats ; 

646(9)—Burden held on insured to prove “total and permanent disability,’ ’ as those terms were 


used and qualified in life policies. Lando v. Equitable Life Assurance wormey < of the 
United States. (U. S. 


) 
§ 647. ADMISSIBIL ITY oF EVIDENCE. 
§ 648. —— IN GEN 
:. oa” 

648(1)—Under fire policy provision requiring insured to make full disclosure upon insurer’s 
investigation of origin of fire, inquiry as to whether property was of value represented as 
basis for insurance is permissible on ground that insurer may obtain proof of motive for 
incendiarism in burning of insured property. American Ins. Co. of Newark, N. 
Robinson. (Fla.) 

648(1)—In suit against fire insurer for loss cove red by three policies, allowing insured to 
introduce testimony that one of other insurers had settled we insured for its proportion 
of loss held error. Firemen’s Ins. Co. v. Larsen. (Ga.) 

648(1)—In action by injured automobile guest against liability eeaeee of host, refusal to 
permit insurer to introduce evidence as to conversations had between injured person and 
insured tending to prove an agreement between them that any amount recovered by 
injured person should be split with insured held prejudicial error. Travelers’ Indemnity 
Co. v. Holiman. (Miss.) 

648(1)—In action on life policy, evidence as to conversation between insured and agent of 
another company with reference to application in such company held properly excluded as 
incompetent. Estridge v. Metropolitan Life Ins. Co. 

§ 650. APPLICATION FOR INSURANCE. 

650—Application for policy providing for death benefits must be attached to or recited in 
policy, otherwise it cannot be received as evidence, relied on to defeat a recovery, or 
considered in determining rights of parties. National wee & Accident Ins. Ce. of 


650—Insurer’s failure to attach application to industrial policy in ‘suit precluded insurer from 
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grounding any defense on misrepresentations as to sound health contained in application. 
Bluestein v. Prudential Ins. Co. of America. (N. =e) 
650—Life policy providing for weekly payment of premiums, containing facility of ‘payment 
clause, stating that basis of nonforfeiture values is net reserve according to standard indus- 
trial mortality table and bearing on its back the legend “Founded by John F. Dryden, 
Pioneer of Industrial Insurance in America’’ held an “industrial policy,” and hence under 
exception to statute application, for such policy was admissible in evidence in action on 
policy even though copy was not attached to policy. Statute requiring every insurance 
policy containing reference to application of insured to have attached thereto copy of appli- 
cation on pain of not having application received in evidence held not to prohibit intro- 
duction of application where policy contained no reference to application. Prudential Ins. 
Co. of America v. Hill. (Okla.) 
650—In action on policy which beneficiary procured on life of mother, application for which 
had been inane by beneficiary, evidence that beneficiary had been supporting mother held 
immaterial where there was no dispute as to beneficiary’s authority to sign application. 
Laster v. Texas Mutual Life Ins. Ass’n. (Tex.) 
650—Minnesota statute requiring form of life policy to be approved by Insurance Commissioner 
as condition of its issuance held not to apply to portion of application containing questions, 
answers, and signature of insured; hence such portion of application was properly admitted, 
in suit on policy, notwithstanding application had not been submitted for approval of com- 
merase by insurer. First Trust Co. of St. Paul et al. v. Kansas City Life Ins. Co. 
(U ) 
650—In action on life policy which stated that ‘policy and application therefor which was 
attached to policy should constitute entire contract, application held admissible where two 
instruments together were intended by parties by’ comprise contract. Silverman v. New 
York Life Ins. Co. (U. S.) 
§ 651. —— POLICY OR OTHER CONTRACT. 
(1). In general. 
651(1)—In action on group policy covering employees of car company, evidence that prior to 
eath of insured, company introduced plan of distributing work whereby each employee 
worked only part time, depending on amount of available work, held admissible. Ozanich 
v. Metropolitan Life Ins. Co. (Pa.) : 
(2). Making and completion of contract. 
651(2)—In action on life policy, evidence that insurer’s agent entered into oral contract 
providing that insurance should take effect immediately rather than at time stated in 
application held admissible, where there was evidence that insurer ratified agent’s unauthor- 
ized contract. King et al. v. Mutual Life Ins. Co. of Baltimore. (Mo.) 1275 
651(2)—-In action on life policy which had been loaned to applicant for inspection, inspection 
receipt and oral evidence about premium never having been paid or waived or policy 
accepted held not inadmissible because of statutory provisions that application and_ policy 
shall constitute entire contract between parties, since statute does not =, chest to 
show that no contract ever came into being. Harris et al. v. Travelers’ Ins. Co. 5 Ses CE 
§ 654. ———- PERFORMANCE OR BREACH OF WARRANTY OR CONDI TION, 
(1). Insurance on property. 
654(1)—In action on fire policy which provided that increase of hazard would void policy, 
question as to insured’s conduct of premises as nuisance and gambling place held not error, 
since gambling and parties and attendant drinking and smoking if such was the case, 
would warrant conclusion that hazard was increased. Salley v. Western Mutual Fire Ins. 
fo; <S. C) 
§ 654%. —— PAYMENT OF PREMIUMS. 
65414—Customary course of business between insurer and insured, being subsequent to written 
contract, is admissible in evidence for purpose of establishing subsequent agreement on part 
of insurer to give notice to insured of time for oa of or National ne 
Life Ins. Co. v. Henry. (Okla.) ; ; 
§ 655. FRAUD OR MISREPRESENTATION. 
(1).. Insurance of property. 
655(1)—In action on fire policy in which insurer interposes defense of insured’s incendiarism, 
every kind of evidence, circumstantial or presumptive, which tends to convince mind may 
be Uae by either side. Parker et al. v. Hartford Fire Ins. Co. of Hartford, Conn. 


La. 

655(1) Where chief defense ‘of insurer to action ‘against it on fire policy was that plaintiff 
had burned or procured the burning of the insured property, and through inadvertance 
testimony was admitted to effect that constable had arrested plaintiff after the fire, per- 
mitting plaintiff to then prove, to explain arrest, that he had been arrested, made bond, 
demanded a speedy trial, and that complaint against him had been dismissed for lack of 
evidence held not error. “In action on fire policy wherein insurer relied upon defense of 
arson and. snitted inadvertence testimony that after the fire constable had arrested plain- 


tiff was admitted in evidence, whether plaintiff should be permitted to further inquire of 
witnesses concerning matter in order to dispel prejudicial effect of such evidence was dis- 
cretionary with trial court. Franklin Fire Ins. Co. v. Coleman et al. (Tex.) 
(2). Life and accident insurance. 

655(2)-—Statute precluding insurer from denying truth of statements contained in application 
for policy, unless copy of application is delivered to insured with policy, must be liberaily 
construed for insured’s benefit. Where employee’s application for insurance was not 
delivered to him with insurance certificate, but was attached to master policy delivered to 
employer, insurer’s evidence offered to contradict statements in application held properly 
excluded. tna Life Ins. Co. v. McCree. (Miss.) 

655(2)—Certificate of physician stating that deceased had mitral regurgitation and was not 
able-bodied man, obtained for purpose of escaping payment of poll tax or working on 
county highways, and order of county court based on certificate held admissible on issue 
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whether deceased obtained reinstatement of benefit certiticate by misrepresentations, since 
certificate of physician and order was public record. Where insurer contended that 
insured obtained reinstatement of benefit certificate through misrepresentations, admissions 
in proof of death signed by physician held admissible and binding on claimant unless 
explained. Documentary evidence shown by doctor’s certificate obtained by insured for 
purpose of escaping payment of poll tax or working on county highways held binding on 
beneficiary, where not explained, where insurer sought to defeat liability on benefit cer- 
tificate because reinstatement was allegedly obtained by misrepresentations. Woods v. 
National Aid Life Ass’n. (Mo.) 
655(2)—In action on life policy involving defense that insured had made fraudulent answers 
to questions in application, evidence that questions as to insured’s health were not asked 
of her nor answered by her and that answers were not filled in when insured signed paper 
containing questions held admissible to negative fraudulent misstatement, where answers 
were not warranties, but statements which would avoid policy, only if ‘they were made 
with knowledge of their falsity. Insured’s acceptance and retention of life policy for 
more than a year held not to render its terms binding on her, in absence of evidence that 
she read policy, so as to render inadmissible testimony that questions in application, form- 
ing part of policy, respecting insured’s health, were not asked of her nor answered by her, 
and that answers claimed by insurer to have been fraudulent were not filled in when insured 
signed paper containing questions. Stein v. New York Life Ins. Co. (Pa.) 
(3). Guaranty and indemnity insurance. 
655(3)—Evidence that questions with regard to health of insured forming part of application 
for life policy were not asked of her by examining physician nor answered by her and 
that answers claimed to have been false and fraudulent were not filled in when insured 
signed paper containing questions, was susceptible of great abuse, and should be subject to 
closest scrutiny by trial court. Stein v. New York Life Ins. Co. (Pa.) 
658. LOSS OR DAMAGE TO PROPERTY, AND CAUSE. THEREOF. 
658—In suit on fire policy, where insurer pleaded that insured procured burning, bill against 
insured for divorce was properly admitted on question of motive for burning, and was 
evidence of its filing and existence “ae “ nature of claim asserted. Southern Home Ins. 
Co. of the Carolinas v. Boatwright. a.) 
§ 659. DEATH OF OR INJURY TO PERSON INSURED AND CAUSE THEREOF. 
(1). In general. 
659(1)—In action to recover double indemnity under life policy for insured’s death as result 
of gunshot wound inflicted by another on theory death was caused by ‘“‘accidental means,”’ 
evidence, consisting of testimony of witnesses in prosecution against person who had 
inflicted wound, held admissible to establish that insured’s death was brought about by his 
own action in that accused fired in self-defense, and that death therefore was not proxi- 
mate result of accidental means. National Life & Accident Ins. Co. v. Jones. (Ky.) 
659(1)—In action for disability benefits, offers to show that physicians negatived permanency 
of disability, and that insurer’s officer and agent told insured that policies allowed benefits 
if total disability continued for over 90 days, held properly rejected, as regards trial 
before jury, because having no bearing on jury issue as to duration of total disability. 
Turcotte v. Prudential Ins. Co. of America. (N. H.) 
659(1)—In action upon group policy for total and permanent disability benefits, evidence as to 
a specific injury received prior to development of total disability held properly admitted. 
Thompson v. Aftna Life Ins. Co. of Hartford, Conn. (S. C.) 
(2). Suicide. 
659(2)—Exclusion of evidence tending to show that insured had motive for committing eatutlae 
is error. In action on life policy, testimony of insurer’s cashier that she informed insured 
on date of his death that premium on policy was due on that day held admissible on 
question whether insured had motive to commit suicide. Occidental Life Ins. Co. v 
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659(2)—Verdict of coroner’s jury is competent only to prove death, and is not even prima 
facie proof of cause of death. Heiman v. Pan American Life Ins. Co. (La.) 

§ 660. — VALUATION OF PROPERTY. 

660—In suits on fire policies, incomplete inventories, hooks of account of insured, and parol 
testimony held admissible to prove value of goods destroyed, and established such value, 
where no evidence was offered in rebuttal. Istrouma Mercantile Co., Inc. v. Northern 
Assurance Co., Ltd. (La.) 

§ 661. — AMOUNT OF LOSS. 

661—Where, in suit on group policy for total and permanent disability, insurer had shown 
that insured had done certain work after alleged. disability, admission of evidence 
concerning need of insured’s family and condition of — at the time held proper. 
Fitna Life Ins. Co. of Hartford, Conn. v. Gullett. (K 

§ 662 NOTICE AND PROOF AND ADJUSTMENT OF LOSS. 

1). In general. 

662(1)—In action for disability benefits under life policy, report of physician filed by insured 
with insurer as proof of disability held admissible, even though insured’s wife gave part 
of information as to time disability first appeared, where insured received report from 
piysician, qabmitted it it to employer, and — " to insurer. ae v. aa 

ns. Co. : 

664. ESTOPPEL OR WAIVER. 

664—In action on industrial life policy by administratrix of insured, who had signed applica- 
tion for policy. her testimony that agent directed her to sign her brother’s name to applica- 
tion held admissible. Byrne Vv. Prudential Ins. Co. of America. (Mo.) 

664—Evidence as to knowledge of insurer’s agent of commencement of foreclosure proceedings 
after issuance of fire policy, which was offered to show waiver of forfeiture provision 
relating to foreclosure proceedings, held properly rejected in view of nonwaiver provision 
of policy, in absence of evidence that agent had authority different from that ordinarily 
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conferred on local soliciting agent or em authority of general agent. Herrick et al. v. 
City of New York Ins. Co. et al. 
§ 665. WEIGHT AND SUFFICIENCY OF EVIDENCE. 
(1). In general. 
665(1)—Whether railroad company procuring group life policies for its employees had 
implied authority to issue new certificate on change of Sooudotiey and to retain papers 
in its files was question of fact, and finding that it had such authority was warranted 
under evidence in action on policy by original beneficiary. Shaw v. John Hancock 
Mutual Life Ins. Co. (Conn.) .. 
i proceeding to determine beneficiary of life certificate whom insured had ‘designated 
“Amelia, related to me as wife,’’ evidence held to show that woman by name of Amelia 
with whom insured lived, but to whom he was not married, and not his divorced wife, 
whom insured was said to have called “Amelia,” was intended as beneficiary. A=tna 
Life Ins. Co. v. Sower et al. (Mich. 
665(1)—In action to recover disability Seles rovided for in insurance certificate issued to 
employee covered by master policy obtained b employer, evidence held to sustain findings 
against insurer. A®tna Life Ins. Co. v. McCree. (Miss.) 
665(1)-——Recovery of judgment for injuries against employer and return of execution thereon 
unsatisfied were prima facie proof of insolvency of judgment debtor within employer’s 
liability policy. Caiola v. Aftna Life Ins. Co. (N. J. F 
(2). The contract. 
665(2)-—Where liability under life policy was conditioned on proof of delivery of policy 
to insured and payment of first premium, proof of such facts held conditicn precedent 
to _beneficiary’s recovery on policy. Where evidence was insufficient to show that life 
policy found in desk used by deceased insured, who was an insurance agent, had been 
delivered to insured, mere possession of policy by insured held insufficient to entitle 
beneficiary to recover thereon. Golden v. Equitable Life Assurance Society of the 
United States. (Mass.) 
665(2)—In action on life policy issued by mutual benefit association involving defense that 
insured was not in sound health when policy was delivered, death certificate disclosing that 
insured died with tuberculosis held only prima facie evidence of such fact and not. con- 
clusive that any disease existed when policy was taken out. Duncan Life & Accident 
Ass’n v. Ross. (Okla.) 
665(2)—Evidence that insured worked on December 14, 1932, that he reported for work every 
morning until he became ill on December 28th, although prevented from working by com- 
pany’s plan of distributing work, that he died January 4, 1933, while company owed him 
wages, which his wife received on surrender of brass check, such checks being issued to 
all employees and taken up on their discharge, and that premium was paid for December, 
held to warrant finding that insured was employed at his death and that his beneficiary was 
entitled to recover on group policy. Ozanich v. Metropolitan Life Ins. Co. (Pa.) 
(3). Avoidance and forfeiture. 
665(3)—Evidence held to establish forfeiture of health and accident pune for nonpayment of 
premiums. Southern Life & Health Ins. Co. v. Avery. (Ala.) 
665(3)—Whether there has been lack of co-operation on part of assured, in defense of action 
on liability policy brought against insurer, sufficient to constitute breach of policy is ques- 
tion of fact. In action on automobile public liability policy for amount of judgment 
obtained against assured where insurer repudiated liability under policy and withdrew its 
attorney from case three weeks prior to trial after notice to insured, because of disappear- 
ance of insured without notification of insurer, eight months after accident, and three 
months after insurer had been served with summons and complaint, during which time 
insured had not been requested to keep insurer informed of his whereabouts, question of 
whether failure of insured to attend trial constituted breach of co-operation clause to 
prejudice of insurer held for jury. Panhans v. Associated Indemnity Corporation. (Cal.) 
665(3)—Finding, in action by person injured against tort-feasor’s liability insurer, that there 
was no violetion by insured of co-operation clause of policy, held justified under evidence, 
notwithstanding inability to locate insured, who was a traveling salesman at time when 
deposition was desired six or eight months after action was filed. Jensen v. Eureka Cas- 
ualty Co. et al. (Calif.) 
665(3)—Mere creation of suspicion of insured’s incendiarism held insufficient to defeat action 
under fire policy, and facts and circumstances of each particular case must be addressed 
to sound discretion of court. Evidence held to establish that plaintiffs were guilty of 
incendiarism precluding recovery on fire policy on dwelling. Parker et al. v. meee 
Fire Ins. Co. of Hartford, Conn. (La.) 
665(3)—In action on industrial life policy, evidence held to show that agent did not, as con- 
tended, receive advance payment of year’s premiums in cash, nor issue receipt which 
plaintiff claimed was lost. Centanni v. Southern Life & Health Ins. Co. (La.) 


665(3)—Evidence held to bar recovery on life policy on ground that applicant knowingly made 
false statements as to past condition of health and as to whether he had consulted or been 
treated by physician for heart trouble during past five years. Sakallaris v. New York 
Life Ins. Co. (Me.) 


°665(3)—In action on life policy, evidence sustained special findings that insured, in applying 
for reinstatement, answered truthfully in stating that he was in same health as when policy 
issued, and that insured answered falsely in stating that within past two years he had not 
had any illnesses and had not consulted or been treated by any physician, but that insured 
did not intend to deceive by false answer and that matter misrepresented did not increase 
risk of loss. Robbins v. New York Life Ins. Co. (Minn.) 

665(3)—Evidence that insured in application for reinstatement of life policy stated that he was 
in same physical condition as when policy was issued, but that he did not disclose 
examination by physician which would have shown a health condition affecting insurability, 
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held to justify denial of recovery on policy where insured died a few weeks after 
reinstatement. New York Life Ins. Co. v. Burris. (Miss.) 

665(3)—Verdict that life policy had lapsed for nonpayment of premiums held sustained by the 
evidence. Girvin v. Metropolitan Life Ins. Co. (Mo.) 

665(3)—In action to cancel life and disability policy for fraud in ‘ap lication for reinstatement, 
evidence held to authorize finding that insured committed no Raed on insurer, notwith- 
standing insured had consulted two physicians and signed certificate stating that he had 
not “agg pete Equitable Life Assurance Society of United States v. Boisvert 
et a le 


665(3)—Evidence sustained finding that insurer sued on fire policy had notice prior to fire o of 


78 


removal of insured goods to new location. Bonacorso vy. Camden Fire Ins. Ass’n. (Nebr.) f i374 


665(3)—Insured who became disabled from tuberculosis held entitled to disability payments 
under policy providing for such  sgeceng for disability resulting from injury or disease 
sustained or contracted after policy was issued, as against contention that tuberculosis 


< prior to issuance of policy. Turczynski v. John Hancock Mutual Life Ins. Co. 


665(3)—Uncontradicted evidence as to consultations of insured with physicians, contrary to 
statement in application, held to warrant judgment for insurer for return of disability 
benefits paid and for cancellation of waiver of premium and disability provisions. Apter 
v. Equitable Life Assurance Society of the United States. (N 

665(3)—In action on fire policy for loss sustained through destruction ‘of household goods and 
furniture, evidence held insufficient to show that insured had placed a fraudulent valuation 
upon destroyed property. Queen Ins. Co. of America v. Baker. (Okla.) 

665(3)—In action on life policy involving defense that insured had made fraudulent answers 
to questions in application, evidence that questions with regard to insured’s health were 
not asked of her by examining physician nor answered by her, and that answers were not 
filled in when insured signed paper containing questions, held to support verdict for plain- 
tiff. Stein v. New York Life Ins. Co. (Pa.) 

665(3)—In action upon fraternal life pclicy for disability benefits where insured testified that 
he did not have prostatic trouble, or any of troubles from which he was claiming total dis- 
ability, at time he made statement as to good health in application for reinstatement after 
lapse, whether insured did in fact have any bodily disease at such time held for jury, 
notwithstanding physician testified he had been treating insured at that time for a chronic 
prostatitis. Kizer v. Woodmen of the World. (S. C.) 

665(3)—Evidence showing that relative of owner of house insured against fire had moved into 
room of house to protect house from prowlers during vacancy, and had stayed there every 
night with exception of an occasional night, not oftener than once a week, held to sustain 
finding that house had not remained vacant in violation of fire policy so as to justify 
avoidance of policy. Fireman’s Fund Ins. Co. v. Reynolds. (Tex.) ... 

665(3)—Courts are not disposed to scan very strictly evidence which tends to rebut technical 
forfeiture of right of payment in policy, or to oppose barest technicality as bar to plain- 
tiff’s right to recover honest ys American Credit Indemnity Co. of New York v. 

K. Mitchell Co., Inc. (U. 

665(3)—Evidence justified finding ‘ane other automobile policies, which had been replaced with 
policies in other companies by directions of issuing insurers, had been “canceled’’ within 
warranty against cancellations in automobile public liability policy in suit, though they 
were not formally canceled in accordance with provisions of policies respecting cancellation. 
Eddy et al. v. National Union Indemnity Co. (U. S.) 

665(3)—Insured, under evidence showing that he was man of ‘relatively large business affairs 
and must have known purpose of insurer in questioning him, upon application for insur- 
ance, as to his health, and that he had spent some time at clinic for diabetic treatment a 
few months before making application, held to have willfully made false statement, on 
application, that his health was good, for purpose of deceiving insurer and procuring a 
policy. First Trust Co. of St. Paul et al. v. Kansas City Life Ins. Co. (U. S.) 

665(8) Evidence that insured, both before and after applications for disability insurance, 
engaged in hard labor involving use of heavy sledge, and that first diagnosis of serious 
illness was made several months after applications and was for hardening of arteries 
rather than sclerosis of nervous system which caused disability, held to show that insured 


= not know nature of disabling disease prior to a. Horwitz et ux. v. New 
York Life Ins. Co. (U. S.) . 


(4). Loss and liability of insurer in general, 

665(4)—Where assured requested insurer to issue full coverage automobile policy to replace 
policy about to expire and insurer delivered policy which it represented covered request, 
evidence held to support finding that insurer made such representations so as to entitle 
assured to recovery on policy. Evidence that assured informed representatives of insurer 
that he desired policy to replace full coverage policy about to expire and representatives 
told assured that such policy could be issued, aad taeures issued policy which it represented 
covered request, held to show that representatives had authority to speak for insurer so as 
to entitle assured to recover on policy. Golden Gate Motor Transport Co. v. Great Ameri- 
can Indemnity Co. (Cal.) 

665(4)—Evidence of quantity and value of tobacco destroyed by fire while stored in ware- 
house held sufficient to sustain finding for assured in action on fire policy. Boston Ins. 
Co. et al. v. Faulkner et al. (Ky.) 

665(4)—Evidence held insufficient to show that agreement for transfer of coverage of auto- 
mobile liability policy to new truck purchased by insured was made before plaintiff’s 
intestate was struck by new truck, precluding enforcement against insurer of judgment 
recovered by plaintiff against insured. Bowley v. Aitna Life Ins. Co. (Me.) 

665(4)—In bailor’s action on fire policies for value of goods damaged by fire while in possession 
of bailee for hire, who was insured in policies, evidence that plaintiff's goods were dam- 
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aged by fire while on insured’s premises held to make prima facie case of liability, in 
absence of evidence from either ny on question of negligence. Wexler v. National 
Ben Franklin Ins. Co. et al. (N. 

665(4)—Failure to prove affirmatively en loss did not result from riot, ‘order. of. civil author- 
ity, theft, neglect of insured to preserve property at or after fire, ‘explosion or lightning, 
held not to preclude liability on fire policy, where insured was absent at time of fire, did 
not know of its existence until next day, house had been vacant a few days just preceding 
fire, and there was no evidence tending to connect insured or any particular person with 
incendiarism. Superior Fire Ins. Co. of Pittsburgh, Pa. v. Roberts. (Tex.) . 

665(4)—lIn action on bank burglary and robbery policy to recover for loss sustained by bur- 
glary of jewelry held by insured as collateral security for loan, insured held not entitled 
to recover for loss of ear screws where there was no evidence fixing their value. Ocean 
Accident & Guarantee Corporation, Ltd. v. First National Bank of Dickinson. (Tex.). 

665(4)—In action on policy covering theft of automobile, evidence that automobile was found 
in wrecked condition near garage before it had been reported lost and insured’s letter to 
mortgagee of automobile stating that automobile had been stolen, wrecked, and recovered 
held insufficient proof to show that automobile was stolen or to justify recovery on policy. 
Firemen’s Ins. Co. of Newark, N. J, v. Universal Credit Co. (Tex.) 

(5). Life and accident insurance. 

665(5)—Death four months after trial of insured, who sued for total disability benefits under 
group policy because of loss of use of left arm, held not to show that he was totally dis- 
abled, where cause of death or relation of disabled condition thereto did not appear. 
Equitable Life Assurance Society of the United States v. Davis. (Ala.) ..... 

665(5)—Beneficiary suing on accident policy is not required to prove by direct testimony ‘that 
insured’s death resulted from accidental injury, but can establish such fact by circum- 
stantial evidence. In action on accident policy, evidence held sufficient to support finding 
that insured’s death was caused by accidental means. Mutual Ben. Health & Accident 
Ass’n v. Basham. (Ark.) 

665(5)—Evidence held insufficient to establish payment to insurer or his authorized agent 
of amount represented by former indebtedness against life policy, so as to authorize 
recovery on policy. Kentucky Home Life Ins. Co. v. Mosley. (Ark.) 

665(5)—Evidence held to sustain finding relative to amount necessary to purchase double 
indemnity insurance from time policy lapsed to time of insyred’s death, since pre- 
sumption existed that trial court took judicial notice of standard digests which supported 
finding. Henricks v. Metropolitan Life Ins. Co. (Cal.) 

665(5)—-Showing that insured’s death occurred by unexplained violent external means is prima 
facie proof of accidental death which may be overcome by direct or circumstantial evidence. 
Occidental Life Ins. Co. v. United States National Bank of Denver, Colo. (Colo.) 

665(5)—Evidence that insured was found to be insane and was committed to a hospital as an 
insane patient and remained there as a patient up to date of trial held to sustain finding of 
“permanent disability” of insured within policy, notwithstanding that physicians testified 
that insured might recover his sanity, and that no one testified that he would never recover. 
Prudential Ins. Co. of America v. Citizens Trust & Savings Bank of Evansville. (Ind:) 

665(5)—In action on accident policy for death of insured from blood poisoning allegedly result- 
ing when horses attached to wagon upon which insured was standing suddenly moved for- 
ward throwing insured to ground with such force as to cut hand and to thrust into flesh of 
hand infectious germs, evidence held to sustain finding that accident happened in manner 
alleged. Federal Life Ins. Co. of Chicago, Ill. v. Bower. (Ind.) 

665(5)—In action on life policy, with provision for accidental injuries, evidence held ‘to sus- 
tain finding that injuries alleged to have been received when insured was struck by auto- 
mobile on which he was leaning resulted solely from external, violent, and accidental 
means. Life & Casualty Co. of Tennessee v. Farthing. (Ky.) ee 

665(5)—In action for disability benefits under iife policies containing disability clauses, evi- 
dence held to sustain finding that insured was totally disabled from td his occupa- 
tion 2 banker. Mutual Life Ins. Co. of New York v. Beckmann. (Kv.) 

665(5)—Verdict on group policy based on number of years insured had worked for employer 
after issuance of policy held sustained by the evidence. tna Life Ins. Co. of Hartford, 
Conn. v. Gullett. (Ky.) 

665(5)—In action on life policy which was delivered and first premium paid on April >. so 
tiff held not bound by statement made in her claim under policy that health of insured 
first began to be affected on April 4, where her testimony at trial was of contrary tenor 
and might have been believed. Testimony of insured’s wife that he had no material sick- 
ness until April 11, and that he worked regularly until that date, of insured’s foreman 
that he worked up until April 11, at labor requiring rugged man, and of physician that he 
found nothing in particular wrong with insured in examination made about April 10, held 
to sustain finding that insured was in good health when policy was delivered and first pre- 
mium paid on April 7, thus entitling plaintiff to recover on policy. = Life Ins. Co. 
of New York v. Royal. (Mass. ) j 

665(5)—Evidence that employee was overcome by aniline dye fumes over 5 ‘months before 
lapse of group insurance, and had pulmonary tuberculosis when he entered hospital about 
3 months subsequent to such lapse, held insufficient to sustain finding of total permanent 
disability during life of insurance. Boyd v. Equitable Life Assur. Soc. of the United 
States. (Mich.) 

665(5)—Evidence held to sustain finding that insured, who was active tubercular, was totally 


and permanently disabled at time of lapse of life policy we disability clause. 
Etna Life Ins. Co. v. Roberts. (Miss.) 


665(5)—Evidence held to show that collision between automobile in which aime was riding 
and street car, resulting in death of insured, was “‘accidental’’ within accident policy. 
St. Clair v. Washington Fidelity National Ins. Co. (Mo.) : 
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665(5)—In — ~ recover disability benefits under group pelle. evidence that insured was 
performing all duties pertaining to his employment at regular wages when he was dis- 
charged was insufficient to show = and permanent disability during period of employ- 
ment, as required under policy. Carter v. Connecticut General Life Ins. Co. (N. C.) 

665(5)—Evidence that physician and surgeon, having become afflicted with encephalitis, was 
unable to do surgery or even give ypodermic injections, although treating about four 
atients daily and writing several prescriptions, warrante recovery on policy requirin 
insured to be wholly and continuously disabled from performing ‘“‘any and every kind o 
duty ertaining to his occupation or business.” Teitelbaum v. Massachusetts Accident 

665(5)- Evidence held sufficient to support finding that lumber dealer, who, prior to injury 
necessitating amputation of all fingers and thumb of his left hand, had done only heavy 
outside work connected with business, was disabled within meaning of total and permanent 
disability clause of life policy from engaging in any occupation for remuneration or profit. 
Bubany v. New York Life Ins. Co. (N. M.) 1007 

665(5)—Evidence showing removal of knee joint and uniting of femur and tibia held insuffi- 
cient to warrant recovery by upholstery salesman for “permanent total disability” within 
group life policy requiring inability to engage in any occupation for profit. illiams et 
ux. v. John Hancock Mutual Life Ins. Co. (N. Y.) 736 

665(5)—Evidence held to show that insured was not wholly, continuously, and permanently 
disabled so as to be entitled to disability benefits under life policies prior to date when 
insured furnished claim proofs. Mutchnick vy. John Hancock Mutual Life Ins. Co. 
(N. Y.) ...1290 

665(5)—Insurer, seeking to avoid payment of double indemnity under insurance policy because 
of provision excepting death resulting from intentional act of another, must show con- 
clusively that blows falling on insured were intended for him. Kansas City Life Ins. 
Co. v. Nipper. (Okla.) 1020 

665(5)—Evidence that insured was of foreign birth and had limited education, had worked as 
grocer, automobile mechanic, and truck driver, that he had undergone two operations for 
removal of dead bone as result of accident in which his right leg was crushed, that 
physicians were unable to assure recovery by another operation, and that his right arm 
was permanently impaired 50 per cent., held to sustain finding that insured was per- 
manently disable from following or directing any business for which he was fitted, and to 
justify recovery for total and permanent disability under health and accident policy. 
Principi v. Columbian Mutual Life Ins. Co. (Tenn.) 

665(5)—In action on group policy insuring against disability preventing insured from engag- 
ing in any occupation or employment for wage or profit for life, evidence held insufficient 
to show disability. Travelers’ Ins. Co. v. Cox. (Tex.) 

665(5)—Evidence of stiffness of joints of hand of insured washerwoman resulting from acci- 
dent and of disablement caused thereby held to sustain recovery on life and health and 
accident policies of benefits provided for “each day * * * insured is * * * disabled from 
performing work of any nature.” National Life & Accident Ins. Co. v. Wyatt. (Tex.) .1093 

665(5)—Evidence held to justify denial of recovery of disability benefits on life policy requir- 
ing due written proof of total and permanent disability before default in payment of any 
premium, where evidence did not warrant finding that insured was mentally incapable of 
— ~ proof before premium extension note fell due. Bell v. Philadelphia Life Ins. 
ae 

665(5)—“Due proof,” as used in life policy wherein insurer's obligation to pay for total dis- 
ability rested solely upon insured furnishing due proof of permanence of such — 
means sufficient evidence to support or produce a conclusion; adequate evidence. Lando v. 
Equitable Life Assurance Society of the United States. (U S.) 

665(5)—Evidence held to sustain finding that insured’s injury was total and permanent within 
terms of policies entitling him to recover thereon. Mutual Life Ins. Co. of New York v. 
Treadwell. (U. S.) . . 

665(5)—In action on life policies, "evidence of measurements “and physical ‘characteristics of 
partially decomposed torso around which was belt bearing initials of insured held to 
support finding that torso was that of insured. In action on life policies, evidence that 
insured was in good health, that he had declared on January 7, 1931, that he would be 
home in fifteen minutes, that neither he nor his automobile were thereafter seen, and that 
his torso which was found over two years later had been in water for long period, held to 
euppert finding that insured died on or about January 7, 1931. Mutual Life Ins. Co. of 
New York v. Savre. (U. S. 

665(5)—Evidence authorized finding that septic infection causing insured’s death was of and 
through visible wound as required for recovery under on seer. Crtewele v. Metro- 
politan Life Ins. Co. (Vt.) an ; 

6). Suicide. 

665(6)—Circumstantial evidence cannot establish suicide unless excluding every reasonable 
hvpothesis of accidental death, but motive may be established by clear preponderance 
of evidence. Where proof of motive is essential to overcome legal presumption against 
suicide, nleader has burden to establish motive by clear preponderance of evidence. In 
determinine whether death of sane insured was accidental or suicidal, in absence of direct 
evidence of eyewitnesses, suicide notes, or previous declarations, physcial facts must be 
suhordinated to evidence as to motive. Evidence held to authorize recovery of double 
indemnity under life and accident policy on ground that insured’s death resulted from 
accidental discharge of revolver while being handled by insured, rather than from his volun- 
tary act. Heiman v. Pan American Life Ins. Co. (La.) . 1250 

665(6)—In action on double indemnity clause of life policy containing ‘exception against death 
by suicide. evidence held insufficient to sustain Ending that death of insured from gun- _ 
shot wound was.accidental. Jefferson Standard Life Ins. Co. v. Clemmer. (U. S.) 672 

665(6)—Evidence held to sustain finding that death of insured as result of falling from upper 
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floor of high building was accidental within meaning of double indemnity accident clause 
of life policy, and not suicidal. Graham v. New York Life Ins. Co. (Wash.) 
(7). Proof and adjustment of loss. ’ 
665(7)—Evidence that proof of permanent disability was made by guardian of insured on form 
furnished by insurer and given to insurer’s agent held to show that insurer received due 
proof of total and permanent disability within meaning of policy. Prudential Ins. Co, of 
America v. Citizens Trust & Savings Bank of Evansville. (Ind.) .................-. x 
665(7)—In action on life and accident policy to recover for alleged fracture of astragalus bon 
of ankle, evidence held insufficient to establish that X-ray photograph which policy required 
as part of proofs was readable when delivered to local agent of insurer. Columbian Mutual 
Life Ins. Co. v. Jones. (Miss.) 8 
665(7)—Evidence showing that insured in good faith had furnished insurer with what insure 
plainly intended as proof of loss and had offered to furnish such other or further proofs 
as insurer might require, and that insurer had maintained silence until after expiration of 
time for furnishing proofs, held to sustain finding to effect that insurer had waived require- 
ments of policy as to furnishing proofs of loss. Queen Ins. Co. of America v. Baker. 
RRERSN css are tc cante is orncs)e care e Ade Mun aAThcAG eta ore cetate onccaon ie aera ae o lo a ae erties Re 
665(7)—Evidence held not to warrant finding that insured was physically or mentally incom- 
petent to furnish proof of total disability during continuance thereof, which was required 
as condition for payment of disability benefits under life policies. Bushnell v. Mutual 
Life Ins. Co. of New York. (Wis.) 
(8). Estoppel or waiver. 
665(8)—Evidence that assured, who was registered owner of automobile which had been sold 
to employee, made no false representations concerning ownership of automobile, and that 
insurer did not call assured’s attention to provision of policy excluding liability where 
automobile was registered in assured’s name, held to show waiver of condition so as to 
entitle assured to recovery on policy. Golden Gate Motor Transport Co. v. Great American 
Indemnity Co. (Cal.) d Sold emla’e Oh pad dvas GORA AN iiiice Sane ig Ree a ee ec ee 
665(8)—In action for total disability benefits under group policy, evidence held sufficient to 
support finding that insurer had denied liability on Plaintift’s certificate. Equitable Life 


Assurance Society of United States v. McDonald. BE ea hetnaik cramsige. eta eet eee Sia 
665(8)—In suit to reach and apply insurance money under automobile liability policy covering 
persons operating automobile with permission of named insured, for satisfaction of judg- 
ments against insured’s son for injuries caused by his operation of insured’s automobile, 
evidence of assumption and conduct of defense of action against judgment debtor without 
reservation as to coverage and with knowledge of facts held sufficient to support judgment 
for plaintiffs based on finding that insurer was estopped to assert defense of noncoverage. 
Colby et al. v. Preferred Accident Ins. Co. of New York. (Me.) Ne ert OES A 
665(8)—Forfeitures are looked upon with disfavor, and slight circumstances, indicating inten- 
tion to waive forfeiture of policy, will support finding of waiver. Sovereign Camp, 
aa a, ROONEY INO coo gS  oiwacnrg ws wp eee ue ce nek MES GG meena ee eee 
665(8)—Evidence held insufficient to show alleged waiver by soliciting agent and district agent 
of provision in application for life policy that there should be no insurance contract until 
policy was issued and delivered and first premium paid during insured’s lifetime, where 
insured understood that delivery of policy was necessary before insurance contract would 
be effective, and when he made offer to pay premium in advance was advised to wait until] 
he got policies and was further advised by soliciting agent that insurance would go into 
effect as soon as policy was delivered. Veser v. Guardian Life Ins. Co. of America. 
665(8)—In action on life policies evidence held to support finding that insurer’s agents acted 
within scope of authority in negotiations for payment of past-due premiums. American 
National Ins. Co. v. Cleveland et al. (Tex.) orate De oe oes sa ‘ 
§ 666. AMOUNT OF RECOVERY. 
666—In action by insured on health policy which was repudiated by insurer after it received 
claim for total permanent disability, because of alleged fraudulent representations made 
by insured to insurer’s medical examiner, doctrine of anticipatory breach held not appli- 
cable, and hence insured could recover only for payments due at time of suit and not 
total amount to become due measured by expectancy tables. Where insured was totally 
and permanently disabled and was exempt from further payment of dues or assessments 
at time insurer repudiated health policy, insured held to have fully performed his part of 
contract rendering contract unilateral, breach of which did not amount to anticipato 
breach which would permit recovery of installments not yet due. In action on healt’ 
policy, wherein insurer’s liability was determined and all that remained was payment of 
indemnity as provided by insurance contract, contention that insurer might become hostile 
and force insured to sue for future installments held not to require application of rule 
of anticipatory breach entitling insured to recover future installments based upon alleged 
life expectancy. Cobb v. Pacific Mutual Life Ins. Co. of California. (Cal.) oe 
666—Claim for face amount of fire policy held certain, so as to authorize interest thereon 
from date insurer’s liability under policy began, where loss was admittedly total, and insurer 
at no time questioned amount, but based its sole defense on alléged forfeiture of policy by 
breaches of its conditions. National Fire Ins. Co. v. Thompson et al. (Ga.) ; 
666—Where life policy provided that premiums were due annually in advance and that pre- 
miums due would be deducted in settlement under policy, insurer could deduct full year’s 
premium from amount of insurance, where insured died during first quarter without having 
paid any premium for that year. Andrews v. Union Mutual Life Ins. Co. of Iowa. (Ta.) 
666—Insured, recovering judgment against insurer under disability clause of group policy, 
held entitled to recover only for installments falling due between date of insurer’s 
repudiation of contract and date of beginning of action, and not for installments falling 
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due after bringing of suit, or before insurer denied liability. Young v. Metropolitan 
Life Ins. Co. (Mo.) 

666—Where court’s charge in prior action had submitted issue whether insured was totally and 
permanently injured at time of trial, insured in subsequent action to recover disability 
benefits under life policy held entitled to recover for total disability only from date of 
orer tral to time of commencement of subsequent action. Livert v. Travelers’ Ins. Co. . 
QQ “ 1018 

666—Where taxicab liability bond limited surety’ s liability to $2,500 for single judgment for 
injuries or death, and to $5,000 on all judgments for injuries or death, recovery by wife 
of $2,564.60 for personal injuries, and by husband of $500 for loss of services, although 
included in single paper, held to constitute arate judgments, as against contention 
that there was only single judgment as to which surety’s total liability was $2,500. 


Hax et al. v. Amalgamated Mutual Automobile Casualty Co. 
666—Award of $750 on fire insurance policy for total destruction of ‘Chrysler sedan held not 
excessive. Beatty v. Netherlands Ins. Co. of the Hague, Holland. (Pa.) . 
666—Interest on amount due insured under disability policy should be calculated ‘from date 
when proof of claim was made and liability was denied, which was date when amount due 
inoures under policy became due and payable. Tyler v. Sovereign Camp, W. 


666—Under windstorm policy on house and furnituie therein coverin| ‘only ‘loss or damage 
caused by wind, insured held not entitled to recover for value of furniture where jury 
pune that furniture was damaged partly by water. Fire Assn. of Philadelphia v. 
Da Camara. (Tex.) 
re ment fixing liability of insurers for entire life of insured under oe: roviding for 
mont hdgment for total and permanent disability until death of insured held erroneou 
since ju ent could not be entered for more than ene wmany due. —_ 
Life Ins. Co. of New York v. — (U. ; ; ; 
§ 668. QUESTIONS FOR JURY 
(1). In genera: 
668(1)—Whether railroad company procuring group life policies for its employees had 
implied authority to issue new certificate on change of beneficiary and to retain papers 
in its files was question of fact, and finding that it had such authority was warranted 
under evidence in action on policy by original beneficiary. Shaw v. John Hancock Mutual 
Life Ins. Co. (Conn.) .. 
668(1)—In action on level premium life policy, payment of which had been refused on ground 
of misrepresentation of age of insured in application, question of vexatious refusal to 
ay, entitling beneficiary ilo 
issouri Mutual Ass’n. 
668(1)—Insurer’s retention of aoa paid when application was made, while claiming that 
policy was not in force because it was not delivered to insured in person while she was 
in sound health, held to yerrens submission of question concerning penalties and attorney’s 
fees to jury. King et al. Mutual Life Ins. Co. of Baltimore. (Mo.) . 
668(1)—Whether insurer combatant issue of fact has vexatiously refused to pay proceeds 
of policy so as to be subject to penalty is not for jury in absence of substantial showing 
that insurer acted in bad faith and without reasonable cause in raising and relying upon 
issue. Submission to jury of question whether insurer’s refusal to pay proceeds of acci- 
dent policy was vexatious so_ as to subject insurer to penalty held error where there 
were clear-cut issues of fact for jury to pass upon, in absence of evidence that insurer 
acted in bad faith and without reasonable cause in cians and oe on such issues. 
St. Clair v. Washington Fidelity National Ins. Co. (Mo.) .. 
(2). Agency. 
668(2)—In action for double indemnity provided in life and accident policy, conflicting evi- 
dence whether bank officer making settlement with beneficiary of claim on policy was 
insurer’s agent held for jury. Kansas City Life Ins. Co. v. Nipper. (Okla.) 
3). The contract in general. 
668(3)—In mortgagee’s action on fire policy containing loss payable clause, whether mortgagee 
had insurable interest in property and whether amount of insurance had been reduced 
before fire held for jury under evidence. St. Paul Fire & Marine Ins. Co. of. St. Paul, 
Minn. v. Crump. (Ala.) 
668(3)—In. action on health and accident policy containing provision "that ' policy” contained 
entire insurance contract and no change would be valid unless indorsed by executive 
officer of insurer, whether insurer sent letter changing due date for payment of premiums, 
and whether terms of letter were agreed to by insured, held for jury. Vinther et al. 
v. Sunset Mutual Life Ins. Co. (Cal.) sania 1326 


668(3)—In action on life policy providing that liability of insurer should not attach untit 
actual payment of first premium, whether insurer permitted agent to take notes: or 
promises for premiums, so as to render policy effective before first payment of premium, 
held for trier of fact. In action on life policy providing that liability of insurer should 
not attach until actual payment of first premium, whether soliciting agent agreed to accept 
insured’s parol promise to pay first — and delivered vane: held = trier of facts. 
Jefferson Standard Life Ins. Co. v. Lyons. (Fla.) 1226 

668(3)—Provision of group policy releasing insurer from liability in case insired | was not 
in good health at time of deliver of certificate held valid and to preclude direction of 
verdict for insured’s beneficiar here insured was alleged to have been ill and insane at 
time certificate was issued without medical examination. Federal Union Life Ins. Co. v. 
Lambert. (Ky.) .... 722 

668(3)—In actions on insurance policies, question of construction thereof is properly under: 
taken by court rather than jury. Turcotte v. Prudential Ins. Co. of America. (N. H.). .1002 


668(3)—Conflicting evidence whether insured was in sound health when mutual benefit. asso- 
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ciation life policy was delivered, as warranted in application, held for jury. Duncan Life 
& Accident Ass’n v. Ross. (Okla.) 

668(3)—Whether life policy sued on had been ‘reinstated held, under conflicting evidence, 
for jury who were sole judges of a of witnesses and of weight and value of their 
testimony. Illinois Bankers Life Ass’n v. Hardy. (Okla.) 

668(3)—In action on fire policy by insured’s judgment creditor, evidence held insufficient 
to go to jury on question whether insurer had represented to judgment creditor that 
mortgagee clause in statutory standard form of fire policy providing that mortgagor’s acts 
should not invalidate mortgagee’s interest would protect judgment creditor from argager' s 
acts. First National Bank of Charleroi et al. v. Newark Fire Ins. Co. (Pa.) = 

668(3)—Where evidence is conflicting in action on life policy, whether deceased was in good 


health at time of delivery of policy, within meaning of its terms, is question for jury. 
Adams v. Metropolitan Life Ins. Co. (Pa.) : ; 


(4). Avoidance and forfeiture. 
668(4)—Whether representations of insurer’s agent constituted fraud avoiding release of dis- 
ability benefits under accident policy held for jury. Provident Life & Accident Ins. Co. 
v. Clark. (Okla.) 
). —— Title or interest in, possession of, or incumbrance, on property. 
668(5)—Whether insured delivered deed to insured property to wife, so as to invalidate fire 
policy requiring insured to have sole ee in fee om held for jury. National 
Fire Ins. Co. v. Thompson et al. (Ga.) 
Fraud or misrepresentations in general. 
668(6)—Whether insured procured life policy by fraudulent representations, so as to ween 
cancellation of policy, held for jury. Gulf Life Ins. Co. v. Le Croy et al. (Ga.) 
668(6)—In action on industrial life policy by administratrix of ne whether insurer issued 
policy as result of fraud and collusion practiced on it by administratrix and insurer’s 
agent in signing of application in insured’s name by administratrix held for jury. 
Byrne v. Prudential Ins. Co. of America. (Mo.) 
668(6)—Question whether insured had practiced fraud upon insurer in procuring life policy 
held question of fact for jury. Prudential Ins. Co. of America v. Hill. (Okla.) .... 
668(6)—-Statements made in application for life policy issued by mutual_benefit ‘esis 
_ warranties, and conflicting evidence concerning truth or falsity of warranties is for 
ury. Duncan Life & Accident Ass’n v. Ross. (Okla.) 
668(6)——In action on life policy where insured in application had "represented he had not 
consulted physician whereas in fact he had twice been treated by physicians for gonorrhea, 
evidence showing that if applicant had given true account of his medical history further 
investigation would have been considered necessary by a careful insurer to determine on 
what terms risk should be accepted held insufficient for jury on claim that misrepresenta- 
tion was immaterial. Jefferson Standard Life Ins. Co. v. Clemmer. (U. S. 
ahs Health, condition, or habits of insured. 
668(7)—Evidence of insurer’s liability. on life policy which was issued during fatal illness of 
insured and which contained provision that policy was void if insured was not in — 
health on day * its issuance held insufficient for jury. American National Ins. Co. 
Hammett. (Ala.) 
668(7)—Action on life policy defended on ground that insured ‘obtained certificate of sound 
health by false answers in failing to mention prior visits to physicians held properly sub- 
mitted to jury where insured had told insurer’s agent of such visits and record did not 
show that insured had any idea that there was anything fundamentally wrong with him. 
Colver v. Continental Assurance Company. (Ia.) 
668(7)—In action for total and permanent disability 1S ie under life policy, whether insured’s 
insanity which caused her disability existed at time petiey was wened held for jury. Foy 
v. Metropolitan Life Ins. Co. of f New York. (Ia.) 
668(7)—Directed verdict, applied for by insurer, sued on ‘life policy, on “ground of insured’s 
breach of continuing representation of insurability from date of application for reinstate- 
ment to moment of its acceptance in failing to inform insurer of mastoidectomy in interim, 
was properly refused if there was fact issue as to fraud of insured in not informing insurer 
of mastoidectomy. Whether insured’s failure to inform life insurer of mastoid infection 
necessitating operation, which was discovered after application for reinstatement of policy 
was made and before its acceptance, was fraud avoiding policy for breach of continuing 
representation of insurability held for jury. Robbins v. New York Life Ins. Co. (Minn.) 
668(7)—In action on life policy in application for which insured stated that he was in good 
health, whether insured at time of application knew that he suffered from lymphatic 
leukemia, from which disease he died two er, after application was made, held for 
jury. United Ben. Life Ins. Co. v. Knap kla.) 
668(7)—In action on life policy, question ee 4 full disclosure as to insured’s 
made to insurer through its soliciting agent held for jury. Atlas Life I 
( Okla.) 
668(7)—In action on life policy, whether insured, who at time of. application | was being treated 
for diseased kidney condition by physician who had concealed from insured her true con- 
dition, deliberately withheld material information from insurer by stating in her applica- 
tion for policv that she had never had kidney disease, held for jury. Adams v. Metro- 
politan Life Ins. Co. (Pa.) 
668(7)—In action on disability aii of life policy, whether insured intentionally and for 
purpose of committing fraud on insurer concealed material facts from insurer in applica- 
tion for policy and certificate of reinstatement held for jury. Stewart v. Pioneer 
Pyramid Life Ins. Co. (S. 
668(7)—In action on life policy, evidence of whether insured secured policy through mis- 
representation that she had not been treated by physicians for serious disease within 


ae’ prior to mesa held for jury. Estridge v. a Life Ins. Co. 
cs. C) ates Fa 
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668(7)—-Upon determination that answers in application for life policy are untrue, whether 
misrepresentations increase risk of loss is question of law for trial court. Standard 
Life Ins. Co. of the South v. Strong. (Tenn.) 
668(7)—In action on life policy, that evidence that insured made statements in application 
rested entirely upon testimony of survivor to transaction with a decedent held not to 
require submission to jury of question whether insured made statements, where statements 
were contained in different parts of application and both parts were signed by insured and 
attached to policy a to him and upon which action was based. First Trust Co. of 
St. ~~ et al. v. Kansas City Life Ins. Co. (U. S.) 
Payment of premiums. 
668(8)—Where beneficiary suing on life policy has made out a prima facie case, whether 
policy sued on had lapsed for nonpayment of premiums is ordinarily for jury, notwith- 
standing defendant’s evidence is unimpeached, except where such evidence is an undisputed 
record or document of such a character that court may declare its legal effect. Girvin 
v. Metropolitan Life Ins. Co. (Mo.)... 64 
668(8)—In action on mutual fire policy, whether assessment, payment of which was condition 
to insurer’s liability, was paid held for jury. Goldsberry v. Farmers Mutual Fire * 
Lightning Ins. Co. (Mo.) einen a 593 
668(8)—-In action on life, health, and accident policy, evidence of fraudulent ‘bre ac h of con- 
tract by insurer in refusal of check tendered to district agent before premium was due 
but received by home office after due date, and waiver of insurer’s right to refuse to 
accept pre mium so tendered, held for jury. Mitchell v. Mutual Ben. Health & Accident 
Ass’n. (S. C.) 1090 
668(8)—In action on life policy upon which insured had attempted to pay premiums in meals 
and merchandise furnished to insurer’s soliciting agent who had no authority to accept 
merchandise in payment of premiums, evidence of _insurer’s liability on policy held insuffi- 
cient for jury. Gibson v. Texas Prudential Ins. Co. (Mo.) 495 
668(8)—Whether life insurance association accepted check as payment of assessment, so as 
to preclude forfeiture for nonpayment when check was dishonored, held for jury. Smartt 
v. Texas Mutual Life Ins. Ass’n. (Tex.) 794 
668(8)—In suit on term life policy with disability benefits, ‘where agent had no authority to 
take note in payment of premiums, and accident resulting in disability happened after 
expiration of one year from date of pelicy and the giving of the note, which was never 
paid, to insurer’s agent for second year’s premium insurer held entitled to peremptory 
instruction on ground that policy was not in force at time of accident. Travelers’ 
Ins. Co. v. Wolfe. (U. S.) ; 
(10). Loss and liability of insurer in general. 
668(10)—-In action on fire policy, evidence that plaintiff procured property to be burned held 
for jury. Home Ins. Co. v. Jones. (Ala.) 
668(10)—Whether there has been lack of co-operation on part of insured sufficient to con- 
stitute breach of automobile public liability policy is question of fact. In action on auto- 
mobile public liability policy for amount of judgment obtained against insured, wherein 
insurer claimed that insured breached cooperation clause of policy, whether alleged acts 
and omissions of insured were substantiated or were of such_nature as - operate to 
insurer’s prejudice held for jury. Norton v. Central Surety & Ins. Co. (Cal.) 902 
668(10)—In insured’s damage action against liability insurer for refusing injured third 
person's offer of settlement for face of policy, evidence held sufficient for jury on 
question whether insurer acted in good faith and dealt fairly with insured in refusing 
settlement. McCombs et ux. v. Fidelity & Casualty Co. of New York. (Mo.) 1424 
668(10)—In action on automobile fire and theft policy where copy of policy was not attached 
to statement and no evidence was presented as to amount of insurance under policy, terms 
of policy, or condition or value of automobile at time of theft, omy as to insurer’s 
a on policy held insufficient for jury. Martorella v. Svea Fire & Life Ins. Co. 
‘a. 


( 
668(10)--Whether barn destroyed by fire was covered by fire policy held for jury. Palmer 
v. Franklin Fire Ins. Co. of Philadelphia. (S. C.) 
In action on fie policy, pleas charging that insured caused building to be burned or 
conspired with others to have building burned for purpose of defrauding insurer held 
property, withdrawn from jury, where insurer’s ev idence respecting alleged conspiracy to 


ure building failed to connect insured with comagreey. Security Ins. Co. of New Haven 
v. Dazey. ; 


“Life or ‘accident insurance. 

668(11)—Affirmative charge, in action to recover benefits under permanent disability clause 
in policy, is properly given where evidence as to insured’s total and permanent disability 
is without conflict and contrary inference cannot reasonably be drawn therefrom. Whether 
insured is suffering total and permanent disability as applied to insurance policies is 
usually question of fact to be decided by court or jury. In action to recover benefits 
under permanent disability clause of life policy, evidence that insured was unable to do 
substantially all of material acts necessary to prosecution of her business or occupation in 
substantially her customary and usual manner after breaking her left shoulder blade held 
enn oe auestion of permanent disability one for jury. New York Life Ins. Co. v. Sinque- 
e| 

668(11)-—Evidence that illiterate laborer, who had lost use of left arm was totally disabled 
within group policy, held insufficient for jury. Equitable Life Assurance Society of the 
United States v. Davis. (Ala.) 696 

668(11)—Whether insured is totally disabled within policy providing oa benefits is fact 
question under proper pleadings. New York Life Ins. Co. v. (Fla.) is 

668(11)—Whether loss of eye by locomotive engineman receiving suas" ae aon constituted 
“total disability,” within policy defining “total disability” as one rendering insured 
wholly unable to engage in any “occupation” or perform any “work” for any kind of 
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compensation held for jury, notwithstanding that insured had earned $350 over twenty- 
three months’ period and could have earned $40 per month for indefinite period as 
ordinary laborer for railroad. Prudential Ins, Co. of America v. Hicks. (Ga.) . 1229 

668(11)—In action on group life policy providing for disability benefits, whether insured became 
totally and permanently disabled while policy was in force held for jury. Smith v. Atna 
Life Ins. Co. (Ky.) 482 

668(11)—In action for "disability benefits on ae issued under group policy, evidence as 
to whether plaintiff was partially or permanently disabled within meaning of icy held 
for jury. Equitable Life Assurance Society of United States v. McDonald. be3 

668(11)—-Whether insured had become totally and permanently disabled while aa for 
employer within meaning of group policy held for jury. A&tna Life Ins. Co. of re 
Conn. v. Gullett. (Ky.) .. 

668(11)—Evidence tending to show that insured, prior to time he was laid off from work, preg 
suffering from a complication of serious and painful diseases which had gradually 
grown worse, so that prior to lay off he was able to perform his duties only at price of 
intense pain and suffering, held for jury upon issue whether insured had become totally 
and permanently disabled prior to lay off, within disability clause of group policy. 
Question of time when insured became totally and permanently disabled within disability 
clause of group policy held for jury. Young v. Metropolitan Life Ins. Co. (Mo.) 

668(11)—In action on group policy for total and permanent disability benefits by employee of 
lead company, where issue was whether total and permanent disability of insured, if it 
had occurred, arose during time of employment and while policy was in force, evidence 
that insured became totally and permanently disabled from lead poisoning prior to ter- 
mination of policy, though i continued to work in the plant for some weeks after lapse of 
policy nt “pee great physical strain held for jury. Farmer v. Metropolitan Life Ins. 
0. 0. 

668(11)—In action on accident insurance contract, evidence that insured received injuries to 
shoulder and arm when his automobile overturned, plus medical testimony that since 
insured remembered events until moment of impact he could not have had cerebral 
hemorrhage prior thereto, held to raise fact question whether such hemorrhage caused 
oe to injury. Jackson v. Order of United Commercial Travelers of America. ‘ede 
(Mo.) ; : J 

668 (11)—Evidence in action against insurer for accidental death benefits held sufficient to make 
issue for jury whether insured’s sudden death while unloading heavy sacks from box 
car on extremely hot day was due to heat prostration. Layton v. "Meteepsttan Life 
Ins. Co. (Mo.) 1277 

668(11)—Whether death of insured who was killed in collision between automobile and street 
car resulted from violation of statute held for jury, as respects applicability of accident 
policy —. oe indemnity was not payable for death from injuries sustained while 
ads iting law. St. Clair v. Washington Fidelity National Ins. Co. (Mo.) 

668(11)—In action a accident policy wherein it appeared that insured suffered ‘fall which 
immediately was followed by disability from paralysis which resulted in death, whether 
fall and death were caused by disease and not by accident held for jury. Sweeney v. 
Midwest Life Ins. Co. (Nebr.) 3 

668(11)—-Evidence held sufficient to take to jury. question of whether lumber dealer was 
totally and presumably permanently disabled within life policy provisions by injury necessi- 
tating amputation of all fingers and thumb of left hand which rendered him unable to do 
heavy outside work which he had customarily done. Bubany v. New York Life Ins. Co. 
(N. M.) 1007 

668(11)—Whether insurer was justified in refusing to issue life policy is a" question for jury. 
Kirschner v. Equitable Life Assurance Society of United States. (N. Y.) . ‘ 1285 

668(11)—Where beneficiary suing on life policies made prima facie case involving presumption 
of death after seven years’ unexplained absence, and insurers offered rebuttal evidence to 
explain reasons for absence, question whether insured was alive or dead held for jury. 
Northwestern Mutual Life Ins. Co. v. Rutledge. (Okla.) .... 

668(11)—Evidence of plaintiff suing on accident policy held insufficient for jury ‘where insurer 
showed that injury causing death was intentionally inflicted, in absence of evidence to i 
contrary. Lincoln Health & Accident Ins. Co. v. Cooper. (Okla.) 1085 

668(11)—In action on disability clause of group policy where insured who claimed total 
disability as result of heart trouble which was aggravated by temporary injury which 
had been sustained while policy was in force, returned to his regular employment three 
days after policy was canceled and continued to perform substantially his usual duties 
for over six months and thereafter worked in filling station, evidence of total disability 
of insured held insufficient for jury. Brown v. Equitable Life Assurance Society of the 
United States. (S. C.) 

668(11)—In action on total and permanent disability clauses in policy, whether shoe salesman 
who had never done anything else and who had become totally deaf was thereby prevented 
from doing substantially all of material acts necessary to prosecution of his business 
in substantially his customary manner, so as to entitle him to recover under policy, held 
for jury. Hall v. Equitable Life Assurance Society of United States. (S. C 

668(11)—In action to recover on group insurance certificate, conflict in testimony relative to 
alleged total and permanent afatities of insured held for jury. Levi v. Equitable Life 
Assurance Society. (S. 

668(11)—Evidence as to ae insured’s disability was result of his vicious, intemperate, or 
immoral acts, so as to preclude him from recovery under disability policy, held for mae 
Tyler v. Sovereign Camp, W. O. W. (S. 

668(11)—In action for disability benefits under ‘life policy, no jury issue was presented | as 
to causal connection between epilepsy and head injury where no evidence was offered to 
controvert medical testimony that insured’s epilepsy resulted from head injury Semmens 
prior to issuance of policy. Nalley v. Metropolitan Life Ins. Co. (S. C.) : 
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668(11)—-Where insured’s right leg had been crushed, necessitating two operations, after which 
he was still unable to work, physicians testifying that he was permanently disabled to 
do work where he had to use his leg, and his right arm had been permanently impaired 
50 per cent., whether insured was permanently disabled under accident and health policy 
held for jury. Principi v. Columbian Mutual Life Ins. Co. (Tenn.) 

668(11)—In action on policy to recover total and permanent disability benefits, conflicting testi- 
mony as to whether insured’s hernia was totally and permanently disabling held for jury 
Deakter v. Mutual Life Ins. Co. (U.S.) .... 5 decitats ‘ 

668(11)—In action to recover disability benefits on life policy, disability is question of fact, 
and proof of disability is procedure taken to establish such fact. Steele v. New York Life 
Ins. Co. (Utah.) 

668(11)—In action on insurance policy based on presumption of death arising from absence, 
without tidings, of insured for seven years, evidence as to death having occurred at time 
prior to lapse of policy for nonpayment of premiums held insufficient for jury. Ireland v. 
Metropolitan Life Ins. Co. (Wash.) aa ate ih atataece eat : Shee kegs 

668(11)—In action on accident policy, whether ,roximate cause of insured’s blindness was 
accident which he sustained in falling from stairs, or latent disease with which he was 
afflicted at time, held for jury. In action on accident policy, whether insured at time of 
trial was totally blind so as to be entitled to fixed sum, or whether blindness was not total 
so as to entitle insured to monthly payments, held for jury. Kearney v. Washington 
Nat. Ins. Co. (Wash.) 5a ko 

A Suicide. 

668(12)—In action on policy to recover total and permanent disability benefits, court properly 
instructed that fact that insured did some work after becoming disabled did not entirely 
preclude claim of total disability; that insured might possibly have worked when unable te 
do so, or at risk of endangering his life and health; but that, if work done was such as 
conclusively to negative total and permanent disability, there could be no recovery. 
Deakter v. Mutual Life Ins. Co. Ss.) ca etehe Cacia Sen 

668(12)—In action on accident policy containing provision excluding death by suicide, whether 
insured committed suicide or was accidentally killed held for jury. Fidelity & Casualty 
Co. of New York v. Driver. (U. S.) 

668(12)—In action on life policy containing clause relieving insurer from liability if insured 
committed suicide, evidence that insured’s fall through window was accide 
insufficient for jury. Miller v. Travelers Ins. Co. of Hartford, Conn. (U. S 

(13). Amount or extent of loss. 

668(13)—Whether death of postmaster found dead in post office vault as result of pistol shot 
entering his head behind ear, without leaving powder burn, committed suicide, held ques- 
tion of jury in action to recover double indemnity under life policy, where evidence showed 
that deceased was a good citizen and not extravagant or largely indebted. New York 
Life Ins. Co. v. Redmon. (Ark.) ; i : 

668(13)—In action on accident policy, on issue whether insured, who had detrained at station 
for few minutes while enroute to destination and was injured when he fell from step of 
coach in attempt to reboard moving train, was “passenger” on train at time of accident 
within treble indemnity clause of accident policy, alleged conflict in insured’s testimony at 
trial and previous statements made by him held for jury. Where train had moved only 
three feet when insured attempted to board it, and while mounting the car steps with his 
left foot his right foot slipped, so that his left foot slid off the step and he fell forward 
on the steps on his knees, whether insured was “on” the steps of the car within treble 
indemnity — of accident policy held for jury. Fleming v. Connecticut General Ins. 


yoke and evidence was disputed as to whom his assailant intended to strike, whether 
insured’s death was result of “intentional act” of another within exception in double 
indemnity provision in life and accident policy held for jury. Kansas City Life Ins. Co. 
v. Nipper. (Okla.) os re : Lass Suet aoe ; pie cua en aaa: 
668(13)—Whether plant foreman was totally and permanently disabled within disability 
clause of group policy by a_psychoneurotic condition allegedly resulting from an eye 
injury held for jury, notwithstanding foreman worked continuously at usual job for 
over two years after injury and for month and a half after cancellation of policy, in 
view of testimony showing his increasing inability to discharge regular duties, and that 
coemployee aided him in performance of work. Thompson v. Atna Life Ins. Co. of 
Hartford, Conn. (S. C.) ; 
668(13)—Medical evidence as to whethe B n 
bladder condition held for jury, although part of such evidence conflicted with statements 
made prior to trial. In action for double indemnity under life ao whether insured’s 
death was due solely to accidental injury or to diseased gallbladder held for jury, whose 
finding was conclusive, where medical evidence was conflicting. Mutual Life Ins. Co. of 
New York v. Still. (U. S.) } 
668(13)—In action on fire policy, value of building destroyed at time of fire held for jury. 
Security Ins. Co. of New Haven v. Dazey. (U.S.) ........--- 2s eee see e cece eee ee eens 
668(13)—In action to recover double liability under accident clause of life policy, evidence 
whether insured was shot in self-defense held for jury. In action to recover double liability 
under accident clause of life policy, whether insured was trespassing when he was shot 
held for jury. In action to recover double liability under accident clause of life policy 
evidence that insured was carrying concealed deadly weapon when he was shot held for 
jury. Floyd v. Missouri State Life Ins. Co. et al. 5 Snes AER aces 
668(13)—In action on life policies containing double indemnity provision in case of death by 
external, violent, and accidental means, evidence that insured, who was in good health, 
and who had declared intention of going home, w:s not thereafter seen, and that his 
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decomposed torso was found two years later, held sufficient to take to jury question of 
how death occurred. Mutual Life Ins. Co. of New York v. Sayre. (U. S.) 939 
668(13)—Evidence that insured’s death from revolver shot was accidental, rather than sui- 
cidal, within double indemnity provision of life policy, held insufficient for jury. New 
York Life Ins. Co. v. Stone. (U. S.) ; co Tr 
(14). Notice, proof, and adjustment of loss. 
668(14)—In action by beneficiary on life policy defended on ground that insurer had been 
released by compromise settlement which had been obtained by experienced adjuster from 
beneficiary who was ill, who had no one to advise her and who was woman of no business 
experience, whether such settlement was obtained by fraud held for jury. Colver v. Con- 
tinental Assurance Company. (Ia.) , 
668(14)—In action on accident insurance contract, evidence that agent ‘visited insured while 
weak, sick, and nervous, and told insured that he had no claim and that jury would give 
him nothing, held to raise fact question whether alleged compromise settlement was pro- 
cured by duress. In action on accident insurance contract, insured’s mental capacity to 
execute release held for jury under evidence. In action on accident insurance contract, 
insured’s alleged fraud in procuring compromise settlement held for jury under evidence. 
Jackson v. Order of United Commercial Travelers of America. (Mo.) 1333 
668(14)—In action on fire policy, whether insurer waived requirement of submission to insurer 
of proofs of loss held for jury. Security Insurance Co. of New Haven v. Dazey. (U. S.) 349 
668(14)—-Whether insured under health and accident policy accepted draft in full settlement 
of claim for his illness held for jury, where insured took draft only after phrase “from 
October 20 to December 20th, 1932,” was added to statement in instrument that it was 
given in full payment of all claims for illness. Harrington v. Mutual Ben. Health & 
Accident Ass’n. (Vt.) : 4 ; ‘ 1347 
(15). Estoppel or waiver. 
668(15)—On trial of plea in abatement to action on fire policy on ground that insured had 
failed to comply with requirement of policy as to proofs of loss, evidence as to waiver of 
proofs of loss by insurer held for jury. Home Ins. Co. v. Jones. (Ala.) 1353 
668(15)—In aetion on health and accident policy, whether insurer had waived forfeiture for 
nonpayment on due date by accepting premium payment after due date so that last pre- 
mium sent twenty-three days after due date and day before insured’s accidental death 
kept policy in — at time of death held for jury. Vinther et al. v. Sunset Mutual 
Life Ins. Co. (Cal. 1326 
668(15)—In grantee’s silos on fire policy assigned to ‘him by insured owner upon conv: eyance of 
property, evidence of insurer’s waiver of provision avoiding policy for assignment without 
insurer’s consent held insufficient for jury, notwithstanding insurer’s consent to assign- 
ment was entered by insurer’s agent. Stoner et al. v. First American Fire Ins. Co. of 
New York. (Ta.) 
668(15)—-In action on life policy, evidence as to whether insurer waived condition requiring 
delivery of policy before death of insured by retention of policy during insured’s illness 
held for jury. State of Missouri ex rel. Kansas City Life Ins. Co. v. Ferry T. Allen et al., 
Judges. (Mo.) 
668(15)—Evidence as to waiver of forfeiture provision of fire policy. relating. to foreclosure 
Se held insufficient for jury in view of nonwaiver provision of policy, Herrick 
et al. City of New York Ins. Co. et al. (Ohio) 
668(15)—In action on group policy for disability benefits, ‘evidence held insufficient to make 
issue for jury of insurer’s waiver of policy provision requiring notice are roof of dis- 
ability while insurance was in force. Pucker v. Etna Life Ins. Co. C) 
668(15)—In action on life policy, evidence of insurer’s waiver of clause te for can- 
cellation of policy if insured was not alive or in sound health on date of its delivery held 
for jury. Estridge v. Metropolitan Life Ins. Co. 
668(15)—Under credit policy requiring final statement of claim to be filed with insurer 
within 30 days after expiration of policy, insurer was not liable because of insured’s failure 
to file that statement of claim within required time unless insurer waived requirement, 
and whether insurer waived requirement was question of fact to be inferred from evidence. 
Whether insurer by its conduct has waived filing of proof of loss or final statement of 
claim in any case is question of fact for jury or for trial judge sitting as jury. American 
Credit Indemnity Co. of New York v. W. K. Mitchell & Co., Inc. (U. S.) 
§ 669. —— INSTRUCTIONS. 
(1). In general. 
669(1)—Instruction directing verdict for face amount of life policy sued on with interest from 
date of insured’s death held erroneous, where policy provided that it was payable on 
receipt of due proof of insured’s death and pleadings did not state, nor evidence show, 
when proof of death was received by insurer, nor that insurer denied its liability under 
policy at death of insured. Equitable Life Assurance Society of the United States v. 
Obertate. (Ky.) 
669(1)—In action by insured’s judgment creditor on statutory standard fire policy ‘making 
subrogation of insurer dependent on payment of fire loss, refusal of plaintiff’s request 
that jurv he charged on question of “_rcunoe held ve First National Bank of 
Charleroi et al. v. Newark Fire Ins. Co. (Pa.) : 


777 


(2). The contract. 
669(2)—In action on life policy issued by mutual benefit association involving defense that 
insured was not in sound health when policy was delivered, instruction —— “sound 
ss roper. Duncan Life & Accident Ass’n v. Ross. .) 
voidance and forfeiture. 
£8). Fraud or misrepresentations in general. 
669 (6)—In action on life policy, defended on ground that insured knowingly gave false answers 
to questions in —— and on ground that answers were substantially untrue, and 
that insurer would not have accepted application if substantial truth had been stated in 
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answers, refusal to give instruction covering both defenses held reversible error, althou . 
instruction was given covering second defense. Equitable Life Assurance Society of 
United States v. Obertate. (Ky.) 

(7). — Health, or conditions or habits of insured. 

669(7)—Instruction that presumption arises that age stated in life policy is true age and that 
such presumption stands until rebutted by evidence that insured was of some other age 
held not reversible error. Sanganetti v. Prudential Ins. Co. of America. (N. Y.) 1 

(8). Payment of premiums. 

669(8)—Instruction that if jury found that fire policy was issued by defendant on plaintiff’s 
property and had not lapsed for nonpayment of assessments of which plaintiff had knowledge 
verdict should be for plaintiff for three-fourths of value of insured property at time of 
fire, not to exceed amount of policy, held not error. In action on mutual fire policy, 
refusal of instruction on question of insurer’s waiver of payment of assessment held not 
error where question of waiver was out of case for reason that no instructions on question 
of waiver were given for plaintiff, although petition alleged such waiver by insurer. Golds- 
berry v. Farmers Mutual Fire & Lightning Ins. Co, (Mo.)... ; Dek 

(9). Estoppel or waiver as to avoidance or forfeiture. 

669(9)—In action on fire policy, evidence held sufficient to warrant instruction on whether 
insurer waived provision in policy protecting it from liability if insured property was 
encumbered. Friske v. Interstate Commercial Mutual Ins. Co. (S. D.) 

(10). Loss of property or indemnity and cause_ thereof. 

669(10)—In action on accident policies, covering injuries effected solely through accidental 
means, for nervous breakdown following slight injury sustained in automobile accident, 
failure of court in its charge to distinguish between cause of injury and insured’s pre- 
disposition to injury held not error, where it conclusively appeared that recurrence of 
nervous condition was almost entirely due to insured’s existent condition. Ewing v. 
Equitable Life Assurance Society of the United States. (Pa.) . 

669(10)—In action on accident policy covering only loss from accidental injury without other 
contributing causes, insurer which alleged that loss was contributed to by disease held 
entitled to affirmative presentation of such theory to jury. National Life & Accident Ins. 
Co. v. Parnell. (Tex.) Sera eearal ae mate ‘ 

(11). Death of or injury to person insured and cause thereof. 

669(11)—In action on industrial life policy where plaintiff relied on presumption of insured’s 
death from absence, instruction permitting verdict for plaintiff on finding that insured was 
dead on February 4, 1924, when policy lapsed held error where plaintiff received com- 
— from insured on June 2, 1917. Eylar v. Prudential Ins. Co. of America. 
(Mo ; er dtanertate ce ea mead ' = 

669(11)—In action on accident policy, instruction that if death of insured did not result from 
accident, but from stroke of paralysis caused by diseased condition of heart, insurer was 
not liable, held not erroneous on ground that it was not insurer’s contention that paralysis 
caused death, whereupon theory of both sides single controversial question was whether 
fall caused paralysis or paralysis caused fall, and it was immaterial whether reference 
was made to cause of fall or cause of death. In action on accident policy, instruction that 
beneficiary must establish by preponderance of evidence that death was caused through 
accidental means independently of all other causes, and that if insured stated falsely in 
application for policy that she had never had chronic or recurrent heart disease, knowing 
answers to be false, insurer would not be liable, held not erroneous. Sweeney v. Midwest 
Life Ins. Co. (Neb -. ; 

669 (11)—Ordinarily, in actions on life and accident policies, where insurer seeks to. avoid 
liability on ground of suicide it is not necessary to refer to presumption against suicide 
in charge to jury although judge may refer in his discretion to improbability of suicide as 
an inference of fact, but jury should be permitted to give inference ona weight as it 
deems best, undisturbed by thought that inference has an artificial probative force. In 
action on double indemnity clause of life policy wherein insurer sought to avoid liability 
on ground death was suicidal, charge, in which court introduced presumption against sul- 
cide as evidence to be considered by jury and placed burden on insurer to satisfy jury by 
preponderance of evidence held to state presumption too strongly. Jefferson Standard 
Life Ins. Co. v. Clemmer. (U. S.) 

669(11)—In action on accident policy containing provision ‘excluding death by suicide, instruc- 
tion that presumption of accidental death arose when proof was made of death by violent 
and external means and that burden of proof was on insurer to show suicidal death held 
error. Fidelity & Casualty Co. of New York v. Driver. (U. S.) 

(12). Extent of loss and liability of insurer. 

669(12)—In plastering contractor’s action on accident policy, testimony that if contractor was 
unable to perform any duty he was unable to perform all, and that therefore if partial dis- 
ability was shown total disability would follow, held properly excluded, where policy pro- 
vided that total disability existed when contractor was disabled from performing “any and 
every kind of duty” pertaining to his occupation and that partial disability existed if he 
was unable to perform some duties, and offered testimony did not tend to show that his 
duties were to be considered as a unit. Dietlin v. General American Life Ins. Co. (Cal.) 


669(12)—In action for disability benefits under life policies containing disability clauses, 
instruction that “total disability” in particular case meant an inability to follow con- 
tinuously a gainful occupation and that “gainful occupation”? meant occupation which plain- 
tiff was engaged in at time insurance was written, that of a banker, or similar occupation 
held proper. Mutual Life Ins. Co. of New York v. Beckmann. (Ky.) 

669(12)—In action for disability benefits under group policy, instruction that if insured’s 
ailments would prevent him for life from performing substantially every part of any 
occupation, business, or profession, jury might find him totally disabled, held not erroneous 
because of use of word ‘ ‘substantially.’ Young v. Metropolitan Life Ins. Co. (Mo.) 
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669(12)—In action on group policy for total and permanent disability benefits, damages should 
be assessed at not to exceed $490.82, or benefit payments for eleven months, held error, 
where policy provided for six months’ waiting period after proof of disability before 
insurer became liable to pay and suit was brought two months after insurer’s liability 
attached, at which time benefits for only the two months could be recovered. Farmer v. 
Metropolitan Life Ins. Co. (Mo.) 
669(12)—In action on life policy for double indemnity provided for accidental death, instruc- 
tions on question whether death was caused by accidental means and on presumption 
against suicide held proper. Mid-Continent Life Ins. Co. v. Davis. (Okla.) 
669(12)—In action on group policy insuring against disability preventing insured from engag- 
ing in any occupation or employment for wage or profit toe life, instruction that “total 
disability’”’ existed if insured was unable to do any substantial portion of work connected 
with his occupation held error as being contrary to terms of contract and as substituting 
“any substantial portion of work’’ for “every substantial portion of work.” Travelers 
Ins. Co. v. Cox. (Tex.) 
(13). Notice, proofs, and adjustment of loss. 
669(13)—In action on fire policy wherein insurer relied upon alleged failure of insured to 
furnish proofs of loss, instruction in reference to contention that where insured had fur- 
nished insurer with what insured plainly intended as proof of loss and had offered to fur- 
nish such other or further proofs as insurer might require, insurer’s silence until after 
expiration of time for furnishing proofs amounted to waiver of requirements of proofs of 
loss held to sufficiently inform jury that silence of insurer, to constitute waiver, must have 
misled insured to her prejudice. Queen Insurance Co. of America v. Baker. (Okla.) 
669(13)—In action on fire policy, instruction that if statement signed by plaintiff admitting 
false statements as to value of furniture were obtained under influence of hope or fear, 
jury had right to disregard statement held not error where misstatements made should have 
been disregarded if obtained through duress, and, if disregarded, nothing material would 
remain. In action on fire policy wherein insurer denied liability on ground of misstate- 
ments as to value of furniture, instruction that since insurer had denied liability any 
defect in proof of loss or failure to file proof of loss was waived held not error where 
jury could not have understood words ‘any defect in any proof of loss’? had reference 
to fraudulent representation in proof of loss. In action on fire policy instruction that 
failure of plaintiff to sustain statements as to value of property in proof of loss did not 
constitute sufficient evidence of false swearing held not prejudicial where, although 
discrepancy might constitute some evidence of fraud, insurer failed to have instruction 
so qualified and instruction implied that when considered with other circumstances it 
might be evidence of false swearing. Gibbs v. First National Ins. Co. of America. (Ore.) 
669(13)—In action for double indemnity under accident clause of life policy, refusal to instruct 
on question of authority of insurer’s agent upon delivering to beneficiary check for face 
value of policy to sign receipt, notwithstanding check contained notation that it was in 
full settlement, that beneficiary had not waived any claim under double indemnity clause 
held not error, where beneficiary had made out prima facie case of apparent authority, 
against which insurer had offered no evidence. Graham vy. New York Life Ins. Co. (Wash.) 
§ 670. VERDICT AND FINDING. 
670—In action on disability clause of policy, finding that since designated date insured had 
been insane and wholly and permanently unable to engage in any occupation held to sup- 
port conclusions of law that insured was entitled to recover specified amount on policy. 
Prudential Ins. Co. of America v. Citizens Trust & Savings Bank of Evansville. (Ind.) 
670—In action on life policy, special finding that insured’s statement in application for rein- 
statement that he had not had any illnesses or had not consulted or been treated by any 
physician within past two years was false held not inconsistent with general verdict for 
= where special finding also included finding that insured did not.intend to deceive 
y false answer and that matter misrepresented did not increase risk of loss. Robbins v. 
New York Life Ins. Co. (Minn.) Wy rae pe Oe ah eat See, aa 
670—Permitting jury in action on fire policy to find “loss sustained by insureds” because of 
destruction of insured items held not erroneous as permitting jury to find value of items 
to plaintiffs instead of mere market value thereof, where plaintiffs alleged that propert 
destroyed was of greater value than amount stipulated in policy, especially where defend- 
ant “. not object to manner of submission to jury. Lloyds America v. Payne et al. 
‘ex. eae ES Die ee wares aire Reh teet eae 
670—In action on fire policy providing that it should be void if mechanics were employed in 
repairing insured premises for more than fifteen days at any one time, findings of jury 
that house was under construction at time policy was executed and that insured did not 
request construction or vacancy permit held insufficient to support judement against insured. 
Wagstaff et al. v. North British & Mercantile Ins. Co.. Limited. (Tex.) ; 1106 
670—Where accident policy covered only loss from accidental injury without other contributing 
causes and insurer alleged and evidence raised issue as to whether sickness or disease 
contributed to loss, judgment for insured without jury finding that loss was not con- 
tributed to by sickness or disease held reversible error. National Life & Accident Ins. 
Co. v. Parnell. (Tex.) ‘ ‘ cw ; 1345 
670—In action on fire policy which contained provision avoiding policy in event of fraud or 
false swearing by insured. where sworn proof of loss set forth claim for $73,000 and ici? 
found that loss was $33,000 and that insured did not falsely state amount of loss wit 
intent to defraud insurer, verdict for insured held inconsistent and insufficient to support 
judgment for or against insured. American Home Fire Assurance Co. et al. v. Juneau 
Store Co. (U. S.) ; ree jasc SC tage eRe ariel ; 355 
In suit to cancel life and disability insurance because of fraudulent application, where 
insured counterclaimed for disability benefits, parties held entitled to finding on issue 
whether insured knew nature of disabling disease prior to applications, and absence of . 
finding necessitated reversal. Horwitz et ux. v. New York Life Ins. Co. (U. S.) 1182 
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§ 672. JUDGMENT. 

672—In action for disability benefits under life policies containing disability clauses where 
jury found that insured was totally disabled, entering of judgment directing payment of 
disability installments when falling due, or until disability ceased and retaining case on 
docket for future control if subsequent facts warranted insurer to cease making payment 
held authorized to avoid circuity of actions. Mutual Life Ins. Co. of New York v. 
Beckmann. (Ky.) 

In action on disability clause of life ‘policy, judgment awarding plaintiff amount found 
to be due by jury and retaining case on docket for further proceeding held authorized as 
against contention that judgment violated statutes providing for entry of judgment in 
conformity to verdict and judgment notwithstanding verdict and relating to power of court 
to modify “. vacate judgment after term. Mutual Life Ins. Co. of New York v. 
McElrath. y.) peern eats aes A th EE : 

§ 674. APPEAL "OR ERROR. 

674—Decision on former appeal authorizing recovery on life policy, despite fact that no pre- 
mium had been paid at time of insured’s death, on ground that language of policy con- 
stituted acknowledgment of receipt of premium, precluding defense that premium was not 
aid, held “law of the case,” controlling contention on retrial that beneficiary must estab- 
ish that extension of credit was given to insured because premium was not paid at date 
of issuance of policy. Kamischer v. foun, Hancock Mutual Life Ins. Co. (Cal.) 

§ 675. COSTS AND ATTORNEYS’ FEES. 

675—In action for disability benefits involving only fact question as to cessation of total 
disability within two life policies awarding $1,250 each in case of death, where insured 
was entitled to recover $185.93, allowance of attorney’s fee of $212.50 held excessive; 
no fee exceeding $100 being justified. Statute authorizing reasonable attorneys’ fees for 
beneficiary recovering on insurance policy held constitutional, and did not deny due 
process nor equal protection as applied to action for disability benefits under life policies, 
even though insurer’s contention that total disability had ceased was made in good faith 
and on reasonable grounds. “Principles governing unjust penalties held not to supersede 
statutory right of successful beneficiary in suit on insurance policy to recover reasonable 
attorneys’ fees, even though insurer acts in good faith and on reasonable grounds in 
contesting payment. New York Life Ins. Co. v. Lecks. (Fla.) 

675—Allowance of $1,000 as attorneys’ fee in action to recover double indemnity amounting 
to $5,000 on life policies, where there were two trials and defendant was justified in 
defending case, held not an abtuse of discretior, although trial court might well have 
allowed lesser amount, and plaintiff’s application = appeal for additional eae of 
attorneys’ fees was denied. Mutual Life Ins. Co. of New York v. Still. (U 


XIX. Reinsurance. 
§ 684. EXTENT AND LIABILITY OF REINSURER. 


nascent nder health and accident policy providing that premiums paid for period when insured 
as over 65 years of age would be returned upon request, stipulation for return of pre- 

miums which became binding contractual obligation under reinsurance indorsements issued 
to insured by reinsurer held not limited by stipulations in contract between insurer and 
reinsurer to which contract insured was not a party. Under health and accident policy 
providing that insurance should not cover any person over age of 65 years and that pre- 
miums paid for period not covered by policy would be returned upon request, insured 
held not entitled to recover from reinsurer premiums paid to insurer and reinsurer for 
period not covered by policy, where facts disclosed mutual intent to continue policy in 
force Leyond prescribed age limit. Washington Nat. Ins. Co. v. Scott. (Ala.) 

684—Reinsurer, assuming obligations of reinsured to policyholders, is directly liable to policy- 
holders. Delp v. Missouri State Life Ins. Co. et al. (W. Va.) 

§ 686. ACTIONS ON CONTRACTS OF REINSURANCE. 

686—Insured who was not notified of second reinsurance contract was not chargeable with 
constructive notice thereof because of mere filing of contract with Insurance Commissioner, 
and did not by negotiations with first reinsurer and acceptance of its draft for fire loss 
waive right to prosecute claim against second reinsurer. Insured who was not notified 
of ania reinsurance contract held not barred by two and a half months’ delay in cashing 
first reinsurer’s draft for fire loss, from asserting claim against second reinsurer who by 
contract assumed direct liability to policyholders and placed funds with first reinsurer to 
cover draft, where insolvency of first reinsurer occurring between issuance and presenta- 
tion of draft payment thereof. Stewart et al. v. Inter Oceon Reinsurance nee 
et al. (Ky. ap 


XX. Mutual Benefit Insurance. 
(A) CORPORATIONS AND ASSOCIATIONS. 


§ 687. NATURE AND STATUS IN GENERAL. 

687—Testimony that alleged fraternal insurance society in 35 years had built up reserve of 
$79,000 held not to show that society operated at profit and was not fraternal association. 
Evidence held not to support contention that alleged fraternal insurance society was not 
fraternal association because rights of members were not uniform and mutual, although 
disclosing that society issued combination of four certificates covering accident, health, and 
life benefits. National Benev. Society v. Russell. (Okla. 

§ 688. EXEMPTION FROM GENERAL LAWS REGULATING INSURANCE. 

688—Fraternal benefit societies are controlled by special statutes rather than general insur- 
ance laws ; but life and total disability certificate containing provisions customarily included 
in life or disability policies, although issued by fraternal benefit society, is subject to 
rules governing forfeiture of life and disability policies for fraud, misrepresentation, or 


breach of warranty, and waiver or estoppel to forfeit or avoid policy on such greets, 
Sovereign Camp, W. O. W. v. Lawson. (Ga. ; 
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688—-Where both plaintiffs and defendant alleged that defendant was fraternal benefit society, 
no proof of such fact was necessary, and defendant’s liability was dependent on law of 


fraternal benefit societies — not on er insurance laws. Sovereign Camp, W. O. W. 
v. Newberry et al. 


(T i enc a eKe : ‘ 1051 

§ 693. CONSTITUTIONS “AND BY-LAWS. 

693—By-laws of beneficial association providing for payment of assessments made during month 
on certain day and for suspension without notice of members in default are self-executing 
and provide reasonable and necessary penalty for enforcement of payment of assessments 
to fraternal insurance fund. Van Dahl v. Sovereign Camp, W. O. W. (Nebr.) 1284 

693—Illegality, if any, of provision of by-law of fraternal benefit society providing for auto- 
matic expulsion of member who had failed to pay dues for two months, held not to render 
void the entire by-law, where the by-law provided for a default, which upon proper pro- 
cedure would have warranted expulsion. Pizur v. Greek Catholic Union of Russian 
Brotherhoods of the U. S. A. (Pa.) ... 

693—With reference to insurance contracts, construction must be put upon laws of fraternal 
benefit society which is most favorable to insured, and which most protects Senne 
Campbell v. Brotherhood of Locomotive Firemen & Enginemen et al. (Va.) 

§ 694. MEMBERSHIP. 

In general. 

694(1)- -Where beneficial insurance corporation passed resolution to pay all members in good 
standing money received by corporation for condemnation of property, insured who had 
not paid dues for more cin ten years because of illness held “member” so as to be 
entitled to share in distribution of fund where policy excused member from paying dues 
while sick and insured had never been suspended. Where beneficial insurance corporation 
passed resolution to pay all members in good standing money received by corporation 
for condemnation of property, voting of voluntary contribution to insured who had not 
paid dues for more than ten years because of illness was not inconsistent with insured’s 
right to share in distribution of fund so as to bar insured’s right thereto, where insured 
had never been suspended and policy excused member from paying dues during illness. 
— v. Cadets of St. Casimir of Polish Roman Catholic Union of _ lewis 
(Pa. ; 

(2). Expulsion or suspension. 

694(2)—Provision of constitution of union for automatically dropping members who failed to 
pay dues for three-month period held waived, where secretary of local organization had 
adopted method by which ine were received in lump sum from members two, three, or 
four months in arrears. Sawyer v. Iowa State Conference of Bricklayers, Masons and 
Plasterers International Union of America et al. (Ia.) 

694(2)—Member of fraternal benefit association, who had been “suspended ‘for nonpayment of 
assessments, can be reinstated only in strict conformity with by-laws in force at time of 
reinstatement, and has no rights under - certificate until actual reinstatement has taken 
place. Van Dahl v. Sovereign Camp, W. O. W. (Nebr.) 

§ 700. INSOLVENCY AND HISSOr UTION. 

§ 705. CONSOLIDATION. 

705—Where fraternal insurance society organized new company to reinsure subsidiary’s busi- 
ness in legal reserve company and new company agreed with policyholders of its pred- 
ecessor to exchange upon certain conditions regular reserve policy for fraternal policy 
and policyholder paid regular dues to new company for several months after its organiza- 
tion, agreement held supported by consideration so as to entitle policyholder to recover 
premiums paid on policy upon company’ s refusal to issue new insurance at same premium. 
Where fraternal insurance society organized company to take over business of subsidiary 
and new company agreed with policyholders of its predecessor to reissue old line insurance 
upon surrender of fraternal policies and upon “proper adjustment of premiums and 
reserves,” insuring company had burden to prove what adjustments of premiums and 
reserves should have been made between company and insured as condition precedent to 
reissue of insurance by new company, Where fraternal insurance society organized com- 
pany to take over business of its subsidiary and new company agreed with policyholders of 
Its predecessor to reissue old line insurance upon surrender of fraternal policies and upon 

“proper adjustment of premiums and reserves,” adjustment of premiums and reserves was 
not required of policyholder as condition to issuance of new policy where policyholder was 
79 years old and adjustment of reserves applies solely to qualification of company with 
insurance commission. Where fraternal insurance society organized new company to rein- 
sure business of its subsidiary and new company agreed with policyholders of its pre- 
decessor to exchange upon certain conditions new insurance for fraternal policies, policy- 
holder could recover from reinsuring company amount of premiums paid upon policy upon 
company’s refusal to reissue insurance at premium formerly paid by policyholder, as against 


contention that fraternal insurance society was liable for such premiums. American Insur- 
ance Union, Inc. v. Keith. (Tex.) i 


§ 708. —— ASSETS AND RECEIVERS. 

708—Contract between members of fraternal insurance society and company organized by 
society to take over business of its subsidiary, whereby new company agreed to reinsure 
upon certain conditions policies carried by its predecessor, held “‘pre-existing contract” as 
between insured and new company which was not affected by receivership of such company, 
as regards right of insured to exchange fraternal policy for policy in new a 
American Insurance Union, Inc. v. Keith. (Tex.) 

(B) THE CONTRACT IN GENERAL. 

§ 712. WHAT LAW GOVERNS. 

712—Law of domicile of fraternal beneficial association governs in respect to fund from which 
members’ rights are to be enforced, including requirement as to what beneficiaries shall be 
entitled to payment from such fund, whether or not member joined association in another 
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state. Fraternal benefit association held without power to waive right of restrictions of 
payment on certificates to designated classes of beneficiaries, without consent of state of 
association’s domicile, where such restrictions were imposed. by positive law of domicile. 
Power of insured to designate beneficiary of accident insurance certificate issued by fraternal 
beneficial association held limited by law of domicile of association. Meyer v. Meyer. 


CU. ‘Se 

§ 715. APPLICATION AS PART OF CONTRACT. 

715—Statutory provision precluding consideration of application as part of life policy, or 
introduction in evidence thereof, unless correct copy of application is attached to policy, 
is Mogg emer to certificates issued by companies or associations operating on fraterna 

ational Benev. Society v. Russell. (Okla 

§ ne CHARTER OF ARTICLES OF INCORPO! ATION AS PART OF CONTRACT. 

716—Certificate of insurance issued by fraternal benefit society, charter or articles of incor- 
poration, constitution, and laws of society, application for ——o and medical exam- 
ination signed by applicant, and all amendments of constitution and laws not detrimental 
to member or his status, or to which he may have expressly assented, constitute contract 
between society and member. Sovereign Camp, W. O. W. v. Brownrigg. (Ala.) 

716—Articles of incorporation, constitution, laws and by-laws of fraternal benefit association, 
application for membership and certificate constituted contract oe association and 
beneficiary certificate holder. Van Dahl v. Sovereign Camp, W. O. . (Nebr.) 

§ 717. CONSTITUTION, BY-LAWS, OR RULES AS PART OF CONTRACT. 

§ 718. EXISTING PROVISIONS. 

718—Certificate of insurance issued by fraternal benefit society, charter or articles of incor- 
poration, constitution, and laws of society, application for membership and medical exam- 
ination signed by applicant, and all 1 amendments of constitution and Seo not detrimental 
to member or his status, or to which he may have expressly assented, constitute contract 
between society and member. Sovereign Camp, W. O. W. v. Brownrigg. (Ala.) s 

718—All unreasonable by-laws of insurance society are void. Validity of by-laws and regula- 
tions relating to management of insurance society’s property, affairs, and business depends 
upon reasonableness of by-laws and — Allen v. Gleaner Life Ins. Society. 
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718—Articles of incorporation, constitution, laws and by- laws of fraternal benefit association, 
application for membership and certificate constitute contract between association and 
beneficiary, certificate holder. Wan Dahl v. Sovereign Camp, W. O. W. (Nebr.) .. 1 

718—Person who agrees to become member of. fraternal insurance association and_ accepts its 
insurance certificate issued to him as member thereby agrees to provisions of its constitu- 
tion and by-laws, and his beneficiary is bound by provisions ns omg in certificate by 
reference, and can recover only as provided by certificate as modified or restricted by con- 
stitution and by-laws. National Benev. Society v. Russell. (Okla.) 4 

718—Provisions of constitution of fraternal beneficiary association must be construed in con- 
nection with terms of certificate of life insurance of which constitution was made a part, 
and the whole harmonized if possible. Sovereign Camp, W. O. W. v. Carroll. (Tex.). 

718—Member of fraternal benefit society held charged with nature of and bound by provisions 
of constitution and by-laws which constitute part of contract. Parrott v. Brotherhood of 
Railroad Trainmen. (Tex. 

718—Constitution and by-laws of benefit order become part of insurance contract, and where 
contract specifies method for changing beneficiary, such method is exclusive, and there 
must be substantial compliance with method. Grand Lodge Colored Knights of Pythias 
et al. v. Loller et al. (Tex.) 

718—As respects liability of rede benefit association on death benefit certificate of member 
who failed to pay increased assessment as required by association, under modified plan, by 
joining association member agreed to be bound not only by provisions of certificate but by 
existing provisions of constitution and by-laws and also by changes = in such laws 
thereafter. White v. Woodmen of the World. (Utah) 

§ 719. SUBSEQUENT PROVISIONS OR AMENDMENTS. 

(1). In general. 

719(1)—Certificate of insurance issued by fraternal benefit society, charter or articles of 
incorporation, constitution, and laws of society, application for membership and medical 
examination signed by applicant, and all amendments of constitution and laws not detri- 
mental to member or his status, or to which he may have expressly assented, constitute 
contract between society and member. Sovereign Camp, W. O. W. v. Brownrigg. (Ala.) 

719(1)—Parties to mutual organization, expressly agreeing to be bound by after-enacted by-laws, 
are bound thereby. Allen v. Gleaner Life Ins. Society. (Mich.) .. 


719(1)—Where member was in good standing when disability occurred, his tights to benefits 
under benefit certificate became vested, and society’s subsequent amendments of by-laws 
refusing benefits were ineffectual as to such member. Crnic v. Croatian Fraternal Union 
of America. (Mo.) 


719(1)—By-law of fraternal organization depriving beneficiary under benefit certificate of 
presumption of insured’s death following seven years’ absence and requiring proof of 
actual death held void. cape v. Independent Order Brith Abraham of United States e 
America. (N. Y.) 

719(1)—As respects liability a ‘fraternal benefit association on death benefit certificate oe 
member who failed to pay increased assessment = required by association, under modified 
plan, by joining association member agreed to be bound not only by provisions of cer- 
tificate but by existing provisions of constitution and by-laws and also by changes made in 
such laws thereafter. ite v. Woodmen of the World. (Utah) 


719(1)—Fraternal benefit society by-law providing. that disappearance or long- continued 
absence of insured should not be regarded as evidence of déath or authorize action up on 
benefit certificate until expiration of full term of insured’s life expectancy held not to 
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action on benefit certificate brought 17 years after insured was last heard from. Harris 
v. Security Ben. Ass’n. (Wash.) 

§ 721. PAYMENT OF DUES. sn 

721—Under benefit society’s by-law providing for death tax to be collected on member’s death 
and paid to widow or orphan, right of widow to death benefits rested on husband’s member- 
ship in society at time of his death, although he was $2 in arrears in payment of monthly 
dues, since provision denying to members in arrears aids and benefits referred to aids and 
benefits personal to member, Societa Italiana Mutua Beneficenza Vittorio Emanuele III 
Di Ensley v. Lovoy. 

§ 722. VALIDITY IN 

722—Fact that member of fraternal benefit society failed to read contract, by no alleged fault 
of society, held not excuse for want of knowledge of its terms. Alleged fact that. fraternal 
benefit society had construed beneficiary certificate and constitution to cover disabilities of 
type suffered by insured, and that it had paid such claims and published notices thereof in 
its paper, held insufficient to charge society with fraudulent representation that such claims 
were paid in recognition of legal liability, where constitution of society did not include 
type of injury which had been suffered by insured in definition of compensable disabilities, 
and provided that nonactionable claims should be addressed to benevolence of society. 
Parrott v. Brotherhood of Railroad Trainmen. (Tex.) 

§ 723. MISREPRESENTATION, FRAUD, OR BREACH OF WARRANTY. 

(2). Effect of misrepresentation, breach of warranty, or concealment in general. 

723(2)—Material misrepresentation in application as to matter affecting nature, extent, or 
character of risk invalidates certificate or policy, although made in good faith, where 
application is attached to and made part of policy, or where certificate is benefit certificate 
in fraternal benefit association. (Ca. 

§ 724. ESTOPPEL OR WAIVER AS TO OTHER EXISTING INSURANCE. 

(2). Misrepresentation, breach of warranty, or fraud. 

724(2)—-Where warranty in application for membership in fraternal benefit society warranted 
that all statements, representations, and answers in application were complete and true, 
whether written by applicant or not, untrue answers to questions concerning applicant’s 
health appearing on application held to defeat recovery by beneficiary, whether applicant 
falsified to medical examiner or whether medical examiner incorrectly transcribed answers. 
Sovereign Camp, W. O. W. v. Newberry et al. (Tex.) aie ees 

§ 726. CONSTRUCTION AND OPERATION IN GENERAL. 

726—Ambiguity in benefit certificate must be construed most strongly against insurer. Grand 
Lodge A, O. U. W. of State of Oklahoma v. Hopkins. (Okla,) ...... ; ‘ : 

726—Forfeitures of life insurance are not favored in law, and no condition will be implied to 
defeat benefit expressly granted if by reasonable construction the forfeiture can be 
avoided. Interpretation more favorable to insured must prevail, if certificate of life-insur- 
ance was capable of two interpretations. Sovereign Camp, W. O. W. v. Carroll. (Tex.) 

§ 730. CANCELLATION, SURRENDER, ABANDONMENT OR RESCISSION. 

730—Letter from benefit association’s secretary, showing no action by association’s governing 
body, agreeing to ratify terms of benefit certificate after certificate holder gave notice of 
election to treat insurance contract as rescinded because association rescinded agreement 
in certificate to pay to beneficiaries death assessments paid by certificate holder, did not 
defeat certificate holder’s election to treat certificate as rescinded. Election to rescind 
or not rescind an insurance contract is final, absent mutual agreement avoiding it. Texas 
Mutual Life Ins. Ass’n v. Boyd. (Tex.) 

(C) DUES AND ASSESSMENTS. 


§ 734. LIABILITY TO ASSESSMENT. . 

734—Provision of by-laws of fraternal benefit society issuing disability certificate providing 
for payment of annual assessment, and that insured on obtaining age of 70 is physically 
disabled might surrender certificate for cancellation and receive designated disability bene- 
fits, held not to require insured to continue payment of dues and assessments beyond dis- 
ability after reaching — of 70 during life of certificate upon election to surrender cer- 
tificate and accept benefits. Sovereign Camp, W. O. W. v. Brownrigg. (Ala.) 

§ 743. REFUNDING OR RECOVERY OF DUES OR ASSESSMENTS PAID. 

743—Unauthorized attempt of mutual benefit association to arbitrarily reduce its contractual 
liability to certificate holders or greatly increase assessments is a repudiation of its con- 
tract and certificate holder may elect to treat contract at an end and sue for assessments 
paid by him. Repudiation of clause in benefit certificate by which benefit association 
promised to pay beneficiaries all death assessments paid by certificate holder during life 
of certificate was repudiation of insurance contract justifying certificate holder’s recovery 
of assessments paid. Generally, whether certificate holder has elected to consider cer- 
tificate still in force after notice of ground for rescission or termination is for ‘trier of 
facts. Whether certificate holder by paying assessments for two months after learning 
of benefit association’s repudiation of its promise to pay beneficiaries all death assess- 
ments paid by certificate holder during her life-time had elected to continue certificate in 
force - new terms held for trier of facts. Texas Mutual Life Ins. Ass’n v. Boyd. 
(Tex.) . 

743—In action on fraternal certificate insuring member not heard from for 17 years, findin 
that insured came to his death at, or shortly after, time he ceased to write, authorize 
recovery of assessments paid thereafter, even if. society’s officers did not advise payment 
of assessments after insured’s disappearance and were bound to accept payment. Harris 


v. Security Ben. Ass’n. (Wash.).. 
(D) FORFEITURE OR SUSPENSION. 
§ 744. NATURE AND GROUNDS IN GENERAL. 


744—Fraternal benefit societies are controlled by special statutes rather than general insurance 
laws; but life and total disability certificate containing provisions customarily included in 
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life or disability policies, although issued by fraternal benefit society, is subject to rules 
governing forfeiture of life and disability og for fraud, misrepresentation, or breach 
of warranty, and waiver or estoppel or forfeit or avoid policy on such grounds. Sovereign 
Canap, W: ©: -°W. v. Baweem: Ge.) -00505..0.000 058%. 
744—As respects fraternal benefit association’s liability on death benefit certificate of member 
who failed to pay increased assessments as required by changed by-laws, association’s prior 
renunciation of membership under plan which was declared by Supreme Court of domicile of 
association to be void was not required to be withdrawn; such renunciation being mere 
nullity. White v. Woodmen of the World. (Utah) ........ 
§ 747. EFFECT OF EXPULSION OR SUSPENSION OF MEMBER. 
747—Mutual benefit association held not liable for death of employee of oil company whose 
employment record showed him to have been discharged, under association’s constitution 
authorizing termination of benefits in such event, notwithstanding employee was sub- 
sequently reinstated by company and company’s record was made to show he had been on 
a leave of absence, where employee did not apply for reinstatement in the association. 
Wicker v. Baton Rouge Mut. Ben. Ass’n. (La.) 
§ 749. NONPAYMENT OF DUES OR ASSESSMENTS. 
§ 750. DEFAULT AS A GROUND OF FORFEITURE IN GENERAL. 
750—Fraternal certificate providing that when cash surrender value had been consumed in 
loans advanced and interest thereon certificate should be void, and that in application of 
loan values monthly payments over full number of years indicated would be considered, 
held not to provide for increase of cash value of reserve after default in premiums so as 
to extend coverage beyond date of death of insured, but to provide for extension of cer- 
tificate only to extent of premiums covered bv cash surrender value at time of default 
less amount of loans against policy and interest thereon, in absence of cash payment of 
premiums or interest on loan. Sovereign Camp, W. O. W. v. Miller. (Ala.) 
750—Payment of dues, premiums, or assessments was not condition precedent to continuance 
of death benefit certificate in fraternal association, but provision therein for lapsing cer- 
ave on default in payment was condition subsequent. Turner v. Masonic Relief re ie 
(Ga. ‘ Ley ee ee aon 
750—Member of fraternal benefit society who had failed for over seven months to pay member- 
ship dues held not a member in “good standing’? whose beneficiary was entitled to death 
benefits, where, although alleged member had not been expelled, under by-law she was 
subject to expulsion and membership was conditioned upon prompt and full payment of 
all dues. Pizur v. Greek Catholic Union of Russian Brotherhoods of the U. S. A. (Pa.) 
§ 751. -—~ NOTICE OF TIME FOR PAYMENT. 
(2). Sufficiency of notice. 
751(2)—-Statute requiring beneficial association to mail notice of call for assessment stating 
final date of payment before suspending member held satisfied, as to assessment levied on 
February Ist, by notice sent on February 28th that policy would lapse at close of business 
March 4 unless assessment were paid, although first notice of call, dated February 1, was 
not mailed until February 3d, and policy provided that member could not be suspended for 
failure to pay assessment until 30 days from date ‘‘on’”’ first notice. Home Benefit Ass’n 
v. Aycock. (Tex.) , ...1058 
752. EXTENSION OF TIME FOR PAYMENT. 
52—Under fraternal certificate providing for ‘ts termination on notice when indebtedness 
exceeds cash reserve but not authorizing deduction of indebtedness from cash reserve 
available to pay premiums on extended insurance, entire cash reserve was available to 
pay premiums for extended term insurance, in absence of notice of termination. Grand 
Lodge A. O. U. W. of State of Oklahoma v. Hopkins. (Okla.) 1028 
753. SUFFICIENCY OF PAYMENT O TENDER TO PREVENT FOR- 
FEITURE. 
(1). In general. 
753(1)—Where constitution and by-laws of fraternal benefit association provided that member 
suspended for nonpayment of assessments could be reinstated within three months by 
paying delinquent assessments to date, and that such payment should be held to warrant 
that member was then in good health and would remain so for 30 days, association held 
not liable for death benefit when certificate holder died within 30 days after payment of 
delinquent assessments. Van Dahl v. Sovereign Camp, W. O. W. (Nebr.) 
753(1)—Under general provision of constitution of fraternal beneficiary association reciting 
that certificate of life insurance should be void if insured failed to make premium 
payments on or before last date ‘of month, and under special terms of certificate 
granting nonforfeiture benefits, failure of insured to pay monthly premium before last 
day of month held not to forfeit insurance, where insured died about two months there- 
after and certificate had nonforfeiture values sufficient to extend insurance more than 
four years. Under new certificate of life insurance, issued in January, 1930, in considera- 
tion of surrender by insured of all benefits under old certificate, and containing special 
provision that nonforfeiture values should be computed as if new certificate had been 
issued in January, 1927, and providing for automatic premium loan after 36 monthly 
payments shall have been paid, 36 monthly payments held not required to be made after 
issuance of new certificate in order to render special provision. effective. Sovereign 
Camp, W. O. W. v. Carroll. (Tex.)..... Eta ees , 
§ 754. ——- EXCUSES FOR NONPAYMENT. ‘ , : 
754—Beneficiary could not recover on policy of member of, beneficial association which provided 
that policy, constitution, and by-laws of association should constitute contract, where con- 
stitution provided that policy should be void if member was not in good health for 30 
days after receipt of any delinquent installment of dues by association, and member was 
sick at time unpaid installment became delinquent and remained continuously sick from 
then until his death, although installment was remitted’ 12 days after due date. Johnson 
v. Sovereign Camp, W. O. (T,a.) ae Seo et ee Tete eae’ Coton 
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754—Member’s actions on fraternal benefit certificate for sick benefits held not barred by 
member’s failure to pay assessment levied after disability occurred, where society refused 
member’s tender of payment of assessment. Crnic v. Croatian Fraternal nion of 
America. (Mo.) 

754—Insurer held not liable on fraternal benefit icy of insured who became insane, and 
failed to pay assessments, under by-law providing for payment of assessments for insane 
person by insurer, where there was no satisfactery evidence of at least two physicians 
that insured was insane and incapable of attending to payment of dues, or that insured 
was unable to pay at time when insured was three months in arrears, as required by by-law. 
Williamson v. Supreme Forest Woodmen Circle. (Tex.) 

754—Failure of holder of mutual benefit certificate to pay death assessment held not excused 
by Governor’s declaration of bank holiday, where Governor’s proclamation did not pur- 
port to suspend payment of financial obligations generally, and insured did not forward 
check on bank account for amount of assessment or otherwise attempt to transfer any part 
of his funds in bank to account of benefit association. Home Benefit Ass’n v. Aycock. 


(1). In general. 
755(1)—Fraternal benefit societies are controlled by special statutes rather than general insur- 
ance laws; but life and total disability certificate containing provisions customarily included 
in life or disability policies, although issued by fraternal benefit society, is subject to 
rules governing forfeiture of life and disability policies for fraud, misrepresentation, or 


breach of warranty, and waiver or estoppel or forfeit or avoid policy on such grounds. ‘ 
1 


Sovereign Camp, W. O. W. v. Lawson. (Ga.) ates 

755(1)—Facts held insufficient to show that fraterral asso 
benefit certificate had been forfeited for nonpayment of assessments. Admission in bene- 
ficiary’s reply that authority of fraternal association’s representatives was limited to 
explaining rights and privileges of holders of benefit certificates held to show that such 
representatives were without authority to excuse payment of assessments or to represent 
that certificate was without value and that association would not accept any further assess- 
ments on it. McMullen v. Modern Woodmen of America. (Mo.) 

755(1)—Facts held insufficient to show that fraternal] association was estopped to claim that 
benefit certificate had been canceled for nonpayment of assessments. Heffelfinger v. Mod- 
ern Woodmen of America. (Mo.) ‘ ie ako eat Stak Rake S63 

755(1)—Principles of waiver and estoppel and underlying rules of agency may operate to 
destroy effect of strict and rigid provisions of fraternal benefit policy of insurance. 
Sovereign Camp, W. O. W. v. Moraida. (Tex.) BRR rao at ‘ 

(2). Powers of officers or agents. 

755(2)—Local financial secretary of fraternal insurance society is without authority to waive 
default in payment of premiums by acceptance of premiums after default. Waiver of 
default for failure to pay premium on benefit certificate must be by agent empowered to 
waive and before death, or, if after death, waiver must be with knowledge of death, which 
knowledge must be that of authorized agent. Sovereign Camp, W. O. W. v. Muse et al. 


(Miss.) eae: : hae : : 
755(2)—Local secretary of fraternal beneficiary association has no authority in his own right 

to waive provisions of contract, but while acting as channel of information between asso- 

ciation and insured, knowledge acquired in actual taps of delegated duties imposed 


on him is in law imputed to his principal whether he conveys such information to principal 
or not. Limitation on authority of officers or agents of fraternal beneficiary association to 
waive conditions contained in beneficiary certificates held not to preclude waiver by asso- 
ciation. Sovereign Camp, W. O. W. v. Moraida. (Tex.) 
(3). Demand, acceptance, and retention of assessments. 

755(3)—Fraternal benefit association held estopped to avoid or forfeit certificate of life and 
total disability insurance on ground of insured’s misstatement or concealment of his 
physical condition, where association, with full knowledge of facts constituting its 
defense, continued to receive and retain monthly premiums for more than year after 
insured filed claim of total disability, notwithstanding association tendered premiums back 


to insured at trial of suit on certificate. Sovereign Camp, W. O. W. v. Lawson. (Ga.)..1231 


755(3)—Acceptance of past-due premiums on benefit certificate by principal office of fraternal 
insurance society without knowledge of previous death of insured held not waiver of pro- 
vision of certificate that nonpayment of premiums, when due, would result in suspension of 
insured, rendering certificate void. Sovereign Camp, W. O. W. v. Muse et al. (Miss.) 

. Custom and course of dealing. 

755(4)—Where mutual benefit association has, in repeated instances, received from member 
pre of overdue assessments, so as to establish custom of dealing between parties, and 
led member to believe that strict observance of requirement as to time of payment is 
unnecessary, certificate of insurance is not forfeited by failure to pay assessment at required 
time, provided delinquent member has relied on practice and has paid within customa 
time, since association is estopped by its course of conduct from claiming forfeiture accord- 
ing to strict letter of its contract. Acceptance of late monthly payments of assessments 
against member for period of eighteen months by loal secretary of fraternal beneficiary 
association, in accordance with custom of local lodge, but without knowledge of Supreme 
Lodge, last two assessments being accepted with knowledge of illness of member, held to 
constitute waiver and “estoppel” of association to rely on provisions of beneficiary certifi- 
cate releasing Supreme Lodge from liability on such certificate in case of late payment. 
Sovereign Camp, W. O. W. v. Moraida. (Tex.) 

j 758. RR eae Ont 
763. WAIVER OF OBJECTIONS. 

763—Letters written by fraternal benefit association to member held not .to show waiver of 
provisions of constitution and by-laws that member in default could be reinstated only 
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while in good health, and that payment of past-due assessments would be his warranty 
that he was at time ‘of making such payments in good health cad that he would remain 
in good health for 30 days after payment. Sovereign Camp, W. O. W. v. Williamson. 
iss 

763—Where local secretary of fraternal beneficiary association accepted late payments of 
assessments from all members of local lodge, and from one member with knowledge of such 
member’s illness, knowledge of secretary held imputed to association, precluding it from 
claiming forfeiture of beneficiary certificate on ground on failure of member to comply 
with requirements of certificate authorizing forfeiture in case of failure to make payments 
at stipulated time. Sovereign Camp, W. O. W. v. Moraida. (Tex.) 

(E) BENEFICIARIES AND BENEFITS. 


§ 767. INSURABLE INTEREST OF BENEFICIARY. 

767—Beneficiary’s assignment of rights under fraternal benefit certificate was without effect, 
= assignee had no insurable interest in insured’s life, Foster v. Thenenee _ Union. 
(Mo 
oe PERSONS WHO MAY BE BENEFICIARIES. 
770. STATUTORY PROVISIO 

770—Right of beneficiary to claim status or dependent of insured under statute relating to 
mutual benefit associations depends a articular facts and circumstances. United Home 
Protective Corporation v. Reed. (Okl: 

770—‘‘Dependent” within statute ccilalan payment of death benefits by fraternal beneficial 
association to wife, relatives, or persons “dependent” on member means dependent for 
some degree of financial support and care, and permissibly includes dependency as matter 
of fact, however arising or created. Contract between insured and his former wife, 
executed as part of divorce property settlement whereunder insured agreed to keep such 
former wife as beneficiary under insurance certificate isssued by fraternal beneficial associa- 
tion held insufficient to create “dependent” status between parties within statute limiting 
payment of death benefits by fraternal benefit association to wife, relatives, or persons 
“dependent” on member. Right of insured’s divorced wife to proceeds of fraternal bene- 
ficial association’s insurance certificate in which she was named as beneficiary held not 
affected by validity of divorce which was subsequently obtained by insured’s second wife. 
where statute of association’s domicile provided that payment of death benefits by fraternal 
beneficial association should be confined to wife, relatives, or persons es on member. 
Meyer v. Meyer. (U. S.) 

§ 771. PROVISIONS OF CHARTER AND BY-LAWS. 

771—Rule of executive committee of State Firemen’s Association making benefits payable to 
widow, children, father and mother, brothers and sisters, in order, held reasonable, and 
widow of deceased fireman was entitled to death benefits as against children of prior mar- 
riage. New Jersey State Firemen’s Ass’n et al. v. Gildea et al. (N. J.) 

771—After death of insured, fraternal benefit association held without power to exercise any 
right of waiver of restrictions as to classes of beneficiaries to whom payment should be 
made, since death of insured defintely fixed rights of parties as to payment psec insurance 
certificate. Meyer v. Meye 

& 7s. DESIGNATION OF B BENEFICIARY. 
773. IN GENERAL. 

773—Use of descriptive words and phrases relating to relationship between insured and bene- 
ficiary will not affect validity of benefit certificate, unless descriptive matter renders uncer- 
tain person intended to be beneficiary, if designated person comes within eligible class. 
United Home Protective Corporation v. Reed. (Okla.) 

773—Statement in insured’s letter to insurer’s division secretary that designated persons were 
beneficiaries of life policy and that beneficiaries were not to be changed held sufficient 
designation of persons named as beneficiaries of policy, where policy directed insured to 
deliver request for change of beneficiary to insurer’s division secretary, although letter 
was not forwarded to insurer’s head office until after death of insured. Designation of 
beneficiary of life policy must be direct and made in such manner as to show definite 
demand or request to insurer that it pay benefits of certificate to specified beneficiary. 
That insured’s letter to division secretary of insurer to whom insured had been directed 
to deliver request for change of beneficiary was not forwarded to insurer’s head office 
until after insured’s death held — —— bs Geter sony by persons named as bene- 
ficiaries in such letter. Barabra’ Burn 

§ 777. INVALID OR INEFFECTIVE DESIGNATION, 

777—Words “related to the member as wife” or words of similar import in describing bene- 
ficiary of benefit certificate are generally regarded as descriptio persone and if it is estab- 
lished that one who otherwise answers description does not have legal status as wife of 
insured, such fact does not prevent her from taking as beneficiary provided she is eligible 
to designation as beneficiary, and misdescription is immaterial to risk. In action on mutual 
benefit certificate, it is immaterial that insured may have wrongfully designated beneficiary 
as belonging to certain class, if beneficiary comes within eligible class. In action on mutual 
benefit certificate in application for which beneficiary was designated as wife of insured, 
beneficiary could recover either as wife or dependent. United Home Protective Corpora- 
tion v. Reed. (Okla.) 

777—Person who was named as beneficiary of accident certificate issued by fraternal benefit 
association, but who was not member of statutory class of permissible beneficiaries at time 
of accrual of right to payment of benefits under certificate as required by statute of state 
association’s domicile held not entitled to proceeds of certificate merely because named in 
policy as beneficiary. Meyer v. Meyer. (U. S.) 


§ 778. FAILURE TO MAKE DESIGNATION. 
778—Where judgment recognized deceased’s universal legatee as his heir entitled to proceeds 
of fraternal life policy, refusal to permit proof that another claimant was deceased’s 
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nephew held not error, since nephew was not a forced heir, and consequently universal 
legatee had prior claim. Hicks y. District Grand Lodge No. 21, Grand United eae of 
Odd Fellows of Louisiana et al. (La.) Sieh oo.eat 

779. CHANGE OF BENEFICIARY. 

783. VESTED INTEREST OF BENEFICIARY. 

783—Right of beneficiary in life policy becomes vested on death of insured. Barabrant v. 
Burns et al. (Tex.) 

§ 784. MODE. OF CHANGING BENEFICIARY. 

(1). In general. 

784(1)—Insurer may insist on compliance with terms of contract relating to change of bene- 
ficiary. Barabrant v. Burns et al. (Tex.) 

784(1)—Constitution and by-laws of benefit order become part of insurance contract, and where 
contract specifies method for co Ss beneficiary, such method is exclusive, and there 
must be substantial compliance wit Where insured in benefit certificate, after 
death of beneficiary, failed to designate vl beneficiary in certificate, although insured 
stated to friends that he had changed beneficiaries ad that yore “ene receive portion 
which would have gone to original beneficiary, mother of insured who was named as 
cobeneficiary and not plaintiffs was entitled to shemaag of certificate upon insured’s death, 
since insured’s conduct was_ insufficient + * “a beneficiary. Grand Lodge Colored 
Knights of Pythias et al. v. Loller et al. 

(6). Who may make objection. 

784(6)—Beneficiary has only expectancy or inchoate interest in life policy which reserves right 
to insured to change beneficiary thereunder, and hence cannot complain of change in 
beneficiary which is made _ without conforming to original contract. nder provisions of 
constitution and by-laws of fraternal benefit society that holder of certificate of life insur- 
ance could change beneficiary at his pleasure without consent of beneficiary, selection of 
beneficiary was entirely in control of insured, and hence, beneficiary could not object to 
change of beneficiary which was made without conforming to procedure outlined in cer- 
tificate. Barabrant v. Burns et al. (Tex.) . 

(7). Estoppel and waiver as to mode of change. 

784(7)—Insurer may waive com emg with procedure which is outlined in policy for changing 
beneficiary, Barabrant v. Burns et al. (Tex.) 

784(7)—Act of subordinate lodge in accepting payment of premiums after death of beneficia 

of benefit certificate issued by fraternal society and remitting payments to society wit 
knowledge that insured had stated to others that he had changed beneficiary, and that 
such change actually had not been made, held not “estoppel” which would require society 
to waive formalities of certificate and pay proceeds of certificate to party insured allegedly 
ee make beneficiary. Grand Lodge Colored Knights of Pythias et al. v. Loller 
et a 

§ 785. DE ATH OF BENEFICIARY BEFORE INSURED. 

785—Where beneficiary of benefit certificate predeceased insured, benefits were payable to 
insured’s brother under provision in certificate and not to person named in beneficiary’s 
will, notwithstanding that beneficiary and person named in her will had paid dues and 
assessments to keep certificate in force, since beneficiary had no vested interest in cer- 
tificate. Sorrell v. Sovereign Camp, 0. WwW. th. Co) : 

§ 786. LOSS OF CONTINGENCY Sn WHICH BENEFITS BECOME PAYABLE. 

§ 787. —— IN GENERAL. 

787—Impaired vision of railroad brakeman, a member of fraternal society who claimed to be 
commercially blind, but, who was able to read own writing without glasses at distance of 
12 to 14 inches and to identify several jurors from witness stand held not to entitle mem- 
ber to recover under benevolent certificate for 
Brotherhood of Railroad Trainmen v. Powers. 

787—Fraternal life certificate held void, where uiahe death resulted from wrongful act of 
designated beneficiary, under constitution and by-laws so providing, although such bene- 
ficiary was not eligible to take under regulations of association because - was not 
insured’s lawful wife. Shaw et al. v. Sovereign Camp, W. O CW. Va.) 

§ 789. NOTICE AND PROOF OF LOSS. 

(1). In general. 

789 (1)—Insured, failing to furnish satisfactory proof of disability until more than six months 
after avoiding of his beneficiary certificate and termination of his contract for nonpayment 
of dues or assessments, held not entitled to total and permanent disability benefits, though 
disability occurred when certificate was in force, where amended by-laws required proof of 
a . - furnished while certificate was in force. Modlin v. Sovereign Camp, W. O. 


(2). Estoppel and waiver as to proofs and defects therein. 
789(2)—Granting hearing by insurer to insured’s widow before insurer’s Supreme Council 
held waiver of widow’s failure to furnish proper proofs of loss. Allen v. Gleaner Life 
Ins. Society. (Mich.) 


§ 790. DISCRETION OF ASSOCIATION AS TO ALLOWING BENEFITS. 

790—Beneficiary could not recover on fraternal death benefit certificate of member who failed 
to pay increased assessments, on ground that deceased’s interest in reserve or surplus funds 
of association carried substantial insurance preventing forfeiture of certificate, since member 
does not acquire any severable or proprietary right to any portion of property of organiza- 
tion as against association itself. White v. Woodmen of the World. (Utah) 

§ 791. AMOUNT OF BENEFITS. 

(1). Death benefits. 

791(1)—Death from severe illness two or three weeks after insured had been accidentally shot 
held “‘accidental bodily injury” within double indemnity clause of life policy. 
Gleaner Life Ins. Society. _(Mich.) 

791(1)—Provision of fraternal life insurance certificate or by-laws of insurance association 
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made part of certificate, limitin Nabiies for death from chronic or epidemic disease to 
one-tenth of face value of certificate, net d enforceable, notwithstanding agent of associa- 
tion or association knew of insured’s condition at time of issuance of certificate. National 
Benev. Society v. Russell. kla.) 
(2). Benefits tor disability. 

791(2)—Where terms of fraternal insurance Policy providing for sick benefits were not 
ambiguous, meaning of words “sick” or ‘‘sickness,” as used in policy, would not be 
extended beyond their ordinary meaning, notwithstanding rule that provision of insurance 
policies will be liberally construed in favor of insured. Insured sustaining fractured 
elbow by reason of a fall held not “sick” or “‘ill’” within sick benefits clause of fraternal 
policy, and hence not entitled to sick benefits thereunder. Fazekas v. Perth Amboy Holy 
Mary Roman Catholic Sick Ben. Soc. (N. J.) 

791(2)—Where holder of fraternal life certificate with disability ‘clause became totally and 
permanently disabled while certificate was in force, his right to disability benefits vested and 
remained unaffected by suteotst default in dues and payment of them while not in good 
health. Sovereign Camp, W. O. W. v. Bowers. (Ky.) 

791(2)—Provision of constitution of organization of railroad enginemen for payment of com- 
pensation for total and ro ey incapacitating member for performance of 
all manual labor because of loss of hand, held to provide ~ compensation for disability 
which rendered member substantially incapacitated rom performing any occupation involv- 
ing manual labor, in view of preceding provision for compensation for disability caused 
by loss of hand inca apecmieing member from pursuing occupation of railroad fireman. 
Hassell v. Brotherhood of Locomotive Firemen and Enginemen. ) 

§ 792. ADJUSTMENT OF LOSS. 

792—Where beneficial association assumed absolute obligation to * benefits for total per- 
manent disability, provision that decisions of its own tribunals upon claims for benefits 
should be conclusive held not binding upon member, where rejection of member’s claim 
by association’s tribunals was arbitrary and unreasonable. ee v. Brotherhood of 
Locomotive Firemen and Enginemen. Cc. 

§ 802. NATURE AND FORM SOF REMEDY. 

802—Contract conferring vested rights in fraternal benefit scciety insurance certificate, on 
beneficiary thereof, may be enforced by appropriate proceeding if consistent with general 
law and laws of association. Meyer v. Meyer. S$.) , 


(F) ACTIONS FOR BENEFITS. 
§ 803. PROV OF CHARTER, BY-LAWS, OR CERTIFICATE OF MEMBER- 


P. 
§ 805. —— a it oe COURTS FOR SETTLEMENTS OF DISPUTES. 
. In general. 

805(1)—By-law requiring appeal from denial of claim by insurer’s Supreme Council to 
insurer’s Supreme Arbor, which did not meet for three years, held void as unreasonable. 
Allen v. Gleaner Life Ins. Society. (Mich.) . 

805(1)—Appeal by member of fraternal benefit association to board of directors of association 
from disallowance of ‘ar sch benefits did not estop member from prosecuting action for 
Pg ve me of claim for such benefits. Campbell v. Brotherhood of Locomotive Firemen 

& Enginemen et al. (Va.) 
(2). Conclusiveness of society’s determination. 

805(2)—Where benevolent certificate provided that granting of aid to unfortunate member 
should be matter of benevolence, resort could be had only to tribunals of fraternal society, 
although member could show in courts that he had been refused fair, reasonable, and 
impartial hearing or that rejection "7 ais —— was arbitrary or fraudulent. Brotherhood 
of Railroad Trainmen v. Toeee. 


§ 809. DEFENSES. 

809—Provision limiting power of secretary of local union to waive member’s forfeiture of 
death benefits for three months’ default in payment of dues held no defense in action for 
death of member who came within forfeiture provision, where state office received dues 
collected from delinquent members and made no offer to refund deceased’s dues which 
were fully paid at death. Sawyer v. Iowa State Conference of Bricklayers, Masons and 
Plasterers International Union of America. (Ia.) 

§ 812. LIMITATIONS. 

812—Provisions of constitution of fraternal benefit society that decision of board of directors 
upon —— 7+ claim should be final, that all disability benefit claims which had been finally 
rejected should be barred unless suit was brought within six months, and that no member 
should resort to civil court for redress of wrong until remedies by appeal rovided in 
laws of society had first been euionstes, held not to preclude appeal to court before expira- 
tion of 6 months from rejection of claim by society. Campbell v. Brotherhood of Loco- 
motive Firemen & Enginemen et al. (Va. 

§ 814. PROCESS AND APPEARANCE. 

814—Foreign fraternal beneficiary associations appointing superintendent of insurance as 
Process agent are constructive residents of every county in state and are on same basis 
as foreign insurance companies appointing process agent. Citizen of another state, suing 
on benefit certificate where business was transacted in other state, cannot secure service 
on mutual benefit association which has appointed process agent by serving process 
upon superintendent of insurance of Missouri. Where citizen of Kansas instituted 
suit in Missouri circuit court against fraternal benefit association to recover proceeds 
of beneficiary certificate executed in Kansas, service of process on clerk of local lodge 
of association, who was designated in return as agent of association, held not to confer 
jurisdiction on circuit court, under statute limiting service of process by citizen of 
another state to service on local agent a _ to accept service. State ex rel 
Modern Woodmen of America v. Wilcox. 
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§ 815. PLEADING. | s 
(1)., Declaration, complaint, or petition. 
815(1)—In action against mutual benefit society for death benefits in consequence of member’s 
death, complaint stating that deceased remained member of society until his death, that a 
sum certain as was due, time when it accrued and defendant’s failure to pay, held to state 
sufficient consideration. Societa Italiana Mutua Beneficenza Vittorio Emanuele III Di 
Ensley v. Lovoy. (Ala. 
815(1)—In action for disability benefits under benefit certificate, averment that sum claimed 
was due held to import that plaintiff’s disability after reaching age of 70 years, maturing 
insurer’s obligation to pay, occurred within life of contract, as inst contention that 
complaint was demurrable for failure to set out or to refer to specific sections of society’s 
by-laws. Sovereign Camp, W. O. W. v. Brownrigg. (Ala. 
815(1)—Petitions for sick benefits under benefit certificate held not fatally defective for failure 
to allege that society issued plaintiff certificate wherein it agreed to pay such benefits, where 
society accepted plaintiff as member without issuing such certificate. Crnic v. Croatian 
Fraternal Union of America (Mo.) gin ca ee eae 
815(1)—In action upon beneficiary certificate by member of benefit association who had made 
application, received certificate, and made payment in North Carolina, complaint alleging 
t association unreasonably and fraudulently refused to carry out terms of association’s 
constitution and member's beneficiary certificate, that member exhausted all remedies 
available by laws of association at proper officers proper notice before bringing 
action, held to state cause of action within jurisdiction of North Carolina courts. Cordel 
v. Brotherhood of Locomotive Firemen and Enginemen. (N. C.) 
815(1)—-In view of statute providing that benefits under policy of fraternal insurance were 
not subject to payment of debt of certificate holder or other person entitled to certificate, 
heir of deceased beneficiary held entitled, in her personal capacity and as assignee of 
other heirs of decedent, to maintain action on fraternal life policy without alleging that 
deceased beneficiary left no debts requiring administration upon beneficiary’s estate. 
Modern Woodmen of America v. Crudup. (Okla.) Se nas : : ‘ 
815(1)—In beneficiary’s action on benefit certificate, allegation in general terms that insured 
and plaintiff performed all of conditions of policy on their part held sufficient pleading of 
performance of conditions precedent as against general demurrer. Grand Lodge A. 
U. W. of State of Oklahoma v. Hopkins. (Okla.) ......... snes aaa eee 
815(1)—In action against fraternal association for death benefits, petition alleging that defend- 
ant made payment of death benefits immediately on death of its members, that deceased 
was member at time of his death and had paid all assessments, and that because of his 
death plaintiff, as deceased’s beneficiary, became entitled to receive from defendant sum 
of $415.64, held fatally defective for failure to state the contractual obligation sought to 
be enforced. Allegation that on death of plaintiff’s husband, a member of fraternal society, 
plaintiff beneficiary requested blanks for making proof of death which were refused, and that 
defendant refused to accept proof of death, held insufficient allegation of waiver, in 
absence of allegation that contract imposed duty on society to furnish, upon request, 
blanks for making proof of death. Grand Lodge Free and Accepted Masons of Texas v. 
Walker. (Tex.) 
(2). Plea, answer, or affidavit of defense. g r ; 
815(2)—In action for disability benefits under benefit certificate, special pleas averring that 
in application for certificate insured represented date of birth as year later than actual 
date, and hence received insurance at cheaper rate without society’s knowledge of true 
date of birth, and that plaintiff was estopped thereby from claiming date of birth other 
than that specified in application, held pleas of estoppel — _ from showing 
date of birth preceding that named in application. Sovereign Camp, W. O. W. v. 
Brownrigg. a. 
(3). Reply, ae 
815(3)—In action for disability benefits under benefit certificate, replication to special pleas 
alleging forfeiture of plaintiff’s right to benefits for nonpayment of dues averring facts 
warranting inference that officers of insurer recognized plaintiff’s right to benefits by 
treating insurance as in force held demurrable, in absence of affirmative averment that 
application for reinstatement was accepted by insurer with notice of previous suspension 
for nonpayment of dues. In action for disability benefits under benefit certificate, replica- 
tion that plaintiff had been restored to membership and assessments had been accepted by 
defendant with knowledge of plaintiff’s previous suspension for nonpayment of dues held 
not demurrable as to defendant’s pleas averring forfeiture of plaintiff's right to benefits 
under certificate for nonpayment of dues. In action for disability benefits under benefit 
certificate, replication averring restoration of plaintiff to membership and acceptance of 
assessments on certificate with notice of previous suspension of plaintiff for nonpayment 
of dues held demurrable as to pleas averring that plaintiff in application gave date of birth 
a year later than true date, thereby receiving insurance at cheaper rate, in absence of 
averment that representation was made innocently, tender of balance due at higher rate 
ond eons thereof with knowledge. Sovereign Camp, W. O. W. v. Brownrigg. 
(Ala. 


(4). Issues, proof and variance. 
815(4)—Verdict for total disability benefits on certificate in fraternal benefit association held 
supported by petition, notwithstanding failure of petition to plead provisions of charter 
or by-laws of association, since association had burden of — and proving anything in 
application, charter, or by-laws upon which it relied. overeign Camp, 
Lawson. (Ga.) 


$ 816. EVIDENCE. 


$ 817. D eo AND BURDEN OF PROOF. 
. In general. 
817(1)—Presumption that beneficiary named in henefit certificate was entitled to recover pre- 
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vailed, where right to recover was questioned on ground that change in beneficiary was 
ineffective, Washington vy. District Grand Lodge No. 21, Grand United Order of Odd 
Fellows of Louisiana. (La.) 
817(1)—Burden was on beneficiary of fraternal bencfit certificate to prove plea that fraternal 
asso ‘ation was estopped to claim that benefit certificate had been forfeited for nonpay- 
ment of assessments. Heffelfinger v. Modern Woodmen of America. (Mo.) 
817(1)—In action against fraternal beneficiary association on beneficiary certificate, local secre- 
tary of association was presumed to have performed his duty and made known to his prin- 
cipal all pertinent information relative to transaction. Sovereign Camp, W. O. oo We 
oraida. (Tex. 
(2). Matters of avoidance and forfeiture. 
817(2)—Plaintiff’s case on death benefit certificate in fraternal association was established prima 
facie by proof of possession of certificate at date of insured’s death and its introduction in 
evidence, without proof of payment of required dues or premiums, Basins burden on 
association to show nonpayment. Turner v. Masonic Relief Ass’n. 
817(2)—Under constitution of fraternal benefit association providing that ead is accepted 
by member with understanding that his contract shall consist of application, medical exam- 
ination certificate, benefit certificate, together with constitution or as it may be changed, 
altered, added to, amended, or repealed, member held conclusively presumed to have knowl- 
edge of change in constitution and by-laws and of new plan requiring increased assessments 
so as to defeat beneficiary’s recovery on death benefit certificate because of member’s failure 
to pay increased assesments. White v. Woodmen of the World. (Utah) 
(3)., Cause of death or injury, 
817(3)—In action on life insurance certificate, name of disease first appearing on insured’s 
death certificate is presumed to be primary cause, in view of statutory requirement that 
attending physician gave first the name of disease which is primary cause of death. 
National Benev. Society v. Russell. (Okla.) 
818. ADMISSIBILITY. 
1). In general. 
818(1)—In action on life certificate, exclusion of purported iin and by-laws of insurer, 
dated after issuance of certificate -_ containing a - claimed to be violated by 
insured, held not error where such clause was not 2 to be in effect when certificate 
was issued and where proposed constitution and by-laws were not properly certified to, to 
make them admissible. Grand United Order of Odd Fellows v. Jones et al. (Tex.) 
(3). Forfeiture of certificate. 
818(3)—Evidence that defendant fraternal order unquestioningly paid insurance on life of 
another member of local lodge to which insured belonged, even though such member was 
in arrears on monthly premiums, held admissible, as tending to show custom, on question 
whether defendant waived alleged forfeiture of life insurance contract for nonpayment of 
monthly installment. Funderburk et al. v. Sovereign Camp, W. O. W. (S. C.) .. .1300 
§ 819. —— WEIGHT AND SUFFICIENCY. 
(1). In general. 
819(1)—Prome facie case on death benefit certificate in fraternal association may be rebutted 
by testimony tending to support any valid legal defense interposed. Turner v. Masonic 
Relief Ass’n. (Ga.) 
819(1)—Where benefit certificate provided that members should be considered totally and | 
manently disabled only in enumerated cases, liability of fraternal society was depen nt 
upon proof that member’s loss came within restricted term of certificate, and it was not 
sufficient merely to establish total and permanent Geanpility either occupational or general. 
Brotherhood of Railroad Trainmen vy. Powers. y: 
819(1)—Where insured in benefit certificate had euea beneficiary from his wife to his 
mother, evidence held to sustain finding that mother was dependent upon insured, and that 
insured’s mother and father had been legally married, as regards effectiveness of change 
of beneficiary. Washington v. District Grand Lodge No. 21, Grand United Order of 
Odd Fellows of Louisiana. (La.) Rae ced cones : ; 
(2). - Matters of avoidance and forfeiture. 
819(2)—-Evidence that insured was treated for syphilis, which resulted in his death, shortly 
before applying for certificate in fraternal benefit association, precluded recovery on cer- 
tificate, where insured stated in application that he had not suffered from, and had not 
consulted or been attended by physician for any disease within ten years. Verdict against 
fraternal benefit association. on certificate held not authorized, where evidence excluded 
every reasonable inference except that representations made by insured in a were 
both false and material. Sovereign Camp, W. O. W. v. Batchelor. (Ga.) .1231 
(3). —— Estoppel and waiver. 
819(3)—Proof of practice of fraternal benefit association in accepting payments fo: purposes 
of reinstatement after member was automatically suspended for nonpayment of assess- 
ments held not to establish course of dealing or custom to accept such payments which 
would estop association from asserting forfeiture on ground that holder was not in good 
— at time of payment or had failed to remain in good health for 30 days iereemnen 
Van Dahl v. Sovereign Camp, W. O. W. (Nebr.) : 


(4). Death or injury and cause thereof. 

819(4)—In suit on fraternal benefit certificate for total disability benefits, evidence that plain- 
tiff furnished satisfactory proof of total disability, as required by certificate, held to sustain 
tecovery. Sovereign Camp, W. O. W. v. Lawson. (Ga.) 

819(4)—Evidence disclosing that police observed insured committing robbery, that insured 
failed to heed demand of police to submit to arrest, but made motion which might reason- 
ably be considered by police to be attempt to grab for gun with which robbery had been 
committed, and that police fatally shot insured, established that insured’s death occurred 
“in consequence of violation of law’ within exception of benefit certificate, ae 
recovery. Modern Woodmen of America v. Ingram. (Ind.) 
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819(4)—In action on beneficiary certificate, evidence held to sustain finding that member was 
totally and permanently disabled within clause of association’s constitution providing for 
total permanent disability payments where member was prevented from performing any 
work for remuneration or profit. Cordell v. Brotherhood of Locomotive Firemen and 
Enginemen. (N 3) 
§ 824. CONDUCT IN GENERAL. 
§ 825. —— QUESTIONS FOR JURY. 
(1). In general. 
825(1)—Reasonableness of by-laws and regulations of insurance society depends upon circum- 
stances and matters in pais, and hence is question for jury. Allen v. Gleaner Life Ins. 
Society. (Mich.) 
825(1)—In actions on benefit certificate for sick benefits, evidence held to make prima facie 
case for meet, justifying submission to jury. Crnic v. Croatian Fraternal Union of 
America. (Mo.) 
825(1)—In action on beneficiary ‘certificate, where evidence clearly showed total and per- 
manent disability of member, whether association’s board of directors improperly denied 
member’s right to compensation under membership certificate held for jury. Cordell v. 
Brotherhood of Locomotive Firemen and Enginemen. G. 
825(1)—Whether insured died from chronic disease, so as to ‘limit liability on fraternal life 
insurance certificate, held for jury. National Benev. Society v. Russell. a.) 
825(1)—Whether one suing on mutual benefit certificate is a dependent is “lin for jury. 
United Home Protective Corporation v. Reed. (Okla.) 
25(1)—In _beneficiary’s action for amount due under benefit certificate because of insured’s 
death from bodily injur through external > and accidental means, evidence as to 
fraud invalidating beneficiary’s release held to auth orize nonsuit but not directed verdict 
for insurer. Clarke v. Order of United Commercial Travelers of America. (U. S.)... 
(2). Avoidance or forfeiture. 
825(2)—In beneficiary’s action on policy of fraternal benefit life insurance, whether policy had 
lapsed for nonpayment of dues to lodge held for jury. Masonic Ben. Ass’n of Most Wor- 
oe St. John Lodge, Ancient Free and Accepted Masons of Oklahoma v. Davis. 
(Okla.) 
(2)—In action on life insurance certificate, question as to when and how monthly premium 
was paid held for jury on conflicting evidence. Evidence that insured frequently paid 
monthly premiums after time limited, and sometimes paid two premiums together, which 
insurer unquestionably accepted, held ‘sufficient for jury on question whether insurer waleet 
alleged forfeiture of life saoaoreee contract because of nonpayment of monthly install- 
ment. Funderburk et al. Sovereign Camp, W. O. W. (S. C.) ‘ 
825(2)—In action on fri sakemil "death benefit certificate, if decision turned on whether actual 
notice was served on member of change of plan and resultant increased assessments which 
member failed to pay, beneficiary would have been entitled to have issue of notice sub- 
mitted to jury. ite v. Woodmen of the World. (Utah) : 
(3). Death or injury and cause thereof. 
825(3)—In action against voluntary labor organization for monthly benefits on account of 
total disability to perform all manual labor on account of amputation of arm, evidence 
held sufficient to raise fact issue as to total and permanent incapacity of, plaintiff to 
perform all manual labor within provision of constitution providing for compensation for 
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such disability. Hassell v. Brotherhood of Locomotive Firemen and Enginemen. (Tex.) 797 


§ 826. INSTRUCTIONS. 
(1). In general. 

826(1)—Where amendments to by-laws of fraternal benefit society did not affect member’s 
right to sick benefits because disability antedated amendments, refusal of instruction sub- 
mitting defense based on amendments held not error. Crnic v. Croatian Fraternal Union 
of America. (Mo.) ward : 

§ 827. VERDICT AND ‘FINDINGS 

827—Verdict for ‘$1,000, half the policy, ”” for total disability benefits on fraternal benefit 
certificate providing for $1,000 total disability benefit in full settlement on surrender of 
certificate for cancellation, held not objectionable on ground that phrase ‘with surrender 
of policy” in verdict rendered verdict inconsistent. er seat Ww. O. W. v. 


Lawson. (Ga.) oe a Pa pata Sa i+ Aa 


§ 828. JUDGMENT. 

828—Recovery by member against benefit association was properly rendered against association 
as against contention recovery should have been limited to certain fund of certain depart- 
— association. Cordell v. Brotherhood of Locomotive Firemen and Enginemen. 
(N -) 
865. ————————- 

865(2)—Where insured knew she was suffering from tuberculosis at time application for 
reinstatement of life policy was mailed, but failed to disclose her condition to insurer, 
such concealment was so fraudulent as to vitiate action of insurer in reinstating pene: 
Reilley et al. v. New York Life Ins. Co. (Wash. : 
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